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Page, 166, line 8 of marginal note, add “ and” at end of line. 
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7 258, 


“297, 
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811, 


„ 4, insert full stop after “ purchaser ;” for “ in” read “Tu.” 

„ 5,for “Mahomed Hossein” read “ Hossein Ebrahim. Ben 
Jo 

n 9, after “ Reports” insert “ (3),” and omit “ Volume II.” 

» 10, omit “ page 12” and “ bracket.” 

„ 6, for “ Eyremont” read “ Egremont.” 


„n 407, last line, for “ byi t” read ‘by it.” 
» 409, line 25, for “ Tenant v. Golding" read “ Tenant v. Goldwin.” 


k] 
PR] 
p 


” 


461, 


485, 
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note, 2nd column, line 12, for “ mortgagee” read “ mortgagor.” 
line 20, after “applied” insert “to.” 
», 34, insert square bracket after “ inheriting.” 


~~ ‘488, note (3)Jine 2, omit “ semi-colon.” 


a “499, line 31, for “ rocognized” read “ recognized.” 
„ 1501, note 1, line 12, insert “If” at beginning of line ; after “ Judges” 
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548, 


697, 
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639, 


642, 


646, 
650, 
694, 
704, 


insert “git.” 

note, 2nd column, line 4, for “ can” read “ cannot.” 

at end of note, add “ the proceedings in that case were not pro- 
ceedings in a regular suit,—see page 509 of report.” 

line 3, insert comma after (1); for ©“ Where” read “ When.” 

4, insert fall stop after “amount; ” for “a” read “ A.” 


Hd 


heading to case, for “21 Geo. IC, o. 63, s. 17” read “21 Geo. 
IM, c. 70, s. 17.” 

marginal note, line 2, for “4” read “17,” and for “63” read 
“ 70." By 

after “judgment for plaintiff” add “ subject to defendant’s set- 
off” 


line 14, insert “ not” after “ have.” 

line 12, for “ ipso facto” read “ ex post facto.” 
line 16, for “ effected” read “ affected.” 

line 20, for “ infructuous” read " fractuous.” 
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BENGAL LAW REPORTS. a 


PRIVY COUNCIL.* 


MUSSAMAT FANNY BARLOW (PLAINTIFF) v. eng, 


SOPHIA EVELINE ORDE AND OTHERS 
(DEFENDANTS). 


t 


ON APPEAL FROM THE COURT OF THE JUDICIAL COM- 
MISSIONER OF THE PUNJAB. 


Will—Domicile—Rules for Interpretation—* Children” —Accretions to 
7 Property from Rents. 


Where a testator has an ascertained domicile, the construction of his will must 
depend on the law of that.domicile ; but if no particular law is applicable, the will 
“ets to be interpreted by principles of natural justice. . 

In such cases, in applying the rules of Hindu, Mahomedan, or English law to the 
wills of Hindus, Mahomedans, or East Indian Christians, respectively, their parti- 
cular habits and modes of life may be looked to as a guide to the interpretation. 

-From the context of the will and surrounding circumstances, “ children” may be 
interpreted as illegitimate children. 

Where by will the income of estates was left to devisees for life, with a gift over 
of the corpus on their death, and a portion of the income instead of being divided 
among the tenants-for-life was applied to the purchase of other estates, held, these s 
estates did not pass to the remaindermen, but formed the absolute property of the 
tenants-for-life, and passed to their devisees. 


Tais was an appeal from a decision of the Judicial Commis- 
sioner of the Punjab, whereby a suit, brought by the appellant, 
claiming under a will of Major James Skinner, to establish a 
right to shaxe in his property devised to her and her illegitimate 
son, was dismissed, 

The Court of first instance decreed in favor of the appellant ; 
the Civil Judge reversed that decree; and the Judicial Commis- 


sioner affirmed that reversal. 

e 

“+ Pressi —Tae Ricut HoN. THE LORD WESTBURY, SiR J. W, CoLviLe, Sim Josxra e 
Napjer, AND Sir LAWBRENOE PEEL. 
r’ 1 


Ne 


BENGAL LAW REPORTS. - [VOL. V. 

1870 The facts were as follows :— 
pee Colonel Skinner, C.B., who at the time of his decease com- 
O manded a Corps of Irregular Horse, in the service of the late 


EYELE East India Company, was eminent in his profession, and in 
consideration of his services the Governor-General, in 1819, by 
an order in Council, granted, in Altumga, certain villages in 
the district of Meerut to him “ and his heirs after him, or to such 
“ persons as he may devise by his last will and testament, or by 
“ any other valid instrument, with their heirs in the proportions 
s in which he may devise the same to them respectively, so that _ 
“ each holding and enjoying his own share, shall conform himself 
“ to the dispositions of his said will.” 

Colonel Skinner had also before his decease acquired consider- 
able landed and house property by purchase, and had taken on 
lease many villages, in many instances the Government being the 
lessors. He died in December 1841, leaving a will executed on 
the 10th May 1841, the material part of which is as follows:— 

* 2nd. —I will and direct that all my just debts and funeral 
charges be ‘paid and discharged by my executorg hereinafter. 
named. . 

* 3rd.—I will and bequeath the rest of my property, of what- 
ever nature, I may die possessed of, or that may be coming to « 
me by gift, will, or as heir-at-law, or in any other manner, to my 
sons Joseph, James, Hercules, Alexander, and Thomas Skin- 
ner, or the surviving heirs of them, in equal shares or divi- 

. dends.” ` 

And after bequesthing certain annuities, the testator directed 
that “the whole of the above sums revert to my sons after 
the death of the legatees. The whole of the above sums to 
be paid from my Altumga and zemindari half-yearly, or Fuslee 
dur Fuslee.” 

And after making certain donations, the said will provided 
as follows :— 

“I leave and bequeath the income of my Altumga, zemin- 
dari, and tika villages, gardens, and houses to my five sons,* 
herein named, Joseph, James, Hercules, Alexander, and Thomas 
Skinner, to share alike, none of them to have the power 
or option (even if they all agree) to sell or divide any landed 


~~ 
. 
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property of the Altumga or zemindari, One of my sons, 1870 

whichever is most fit, or whoever I may name hereafter, is Mussauat 
. a $ F. BanLow 

to manage the whole concern, for which trouble ‘he is to get ae 


ten per cent. from the whole income, and he is bound to show iyanes 
a faithful account current yearly to his brothers. wee 
“ Should they like to live together, they may live at Belas- 
poor, and build houses with mutual consent in the Altumga 
or zemindari. 
“ Should my personal property not pay off all my debts, they 
may sell my house at Delhi and my garden at Trevellian- 
gunge; but should the personal property pay the debt, the 
house to be rented, and the rent, after paying for the yearly 
repairs, to be divided amongst my five sons, 
“Tn the event of the death of any of my boys previously 
to attaining the age of twenty-one years without issue, his 
or their portion or portions of the Altumga, zemindari, 
and tika villages shall revert to the surviving brothers for the 
benefit of the survivors and their heirs, and his or their por- 
„tion or portions of other property willed by me shall be equally 
divided amongst all my surviving male children. 
‘J will and declare that it is my intention and meaning that, 
» in the event of all or any of my aforementioned sons Joseph, 
James, Hercules, Alexander, and Thomas Skinner dying and 
leaving issue or children, that the share of the fathers shall 
devolve on the issue or children to be by them divided in 
equal shares. š 
“ I will and declare that, in the event of the death of all my 
reputed children, Joseph, James, Hercules, Alexander, and 
Thomas Skinner, and without issue, that my Altumga rights, 
zemindari, tika villages, and all and every of the sums be- 
queathed to them shall devolve to my daughters, Louisa and 
Elizabeth, and to my granddaughter Sophy, or their lawful 
issues, to my late brother Major Robert Skinner’s children 
and their issues, in equal shares and dividends. 

* «I will and direct that the expenses attending the education 
of my two minor sons, Alexander and Thomas Skinner, as 
ewell a8 the expenses necessary for their support and other 
contingencies during their minority, or until they shall attain 


r 
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or arrive at the age of majority, or twenty-one years, shall be 
defrayed from their shares of the Altumga, zemindari, and 
tika villages, the balance remaining to be paid to them when 
they become twenty-one years of age,—the manager to put the 
balance of their shares in each of their names in Company’s 
Papers.” i 

And after directing that “ if the manager finds amongst his 
brothers any capable of assisting him in the management of 
the estate, trades, or affairs, he may appoint assistants and pay 
accordingly.” 

And after giving instructions as to the management of the pro- 
perty of his deceased brother Robert Skinner, by whom he had 
apparently been appointed executor, the testator by his will did 
‘nominate, constitute, and appoint Joseph Skinner, Esquire, 
Lieut. James Skinner, and Lieut. Hercules Skinner, his sons, 
as executors and joint managers to all his zemindari, tika 
villages and Altumga rights, &c., &c., of that his last will,” 

Upon the testator’s death, his son, James Skinner, took the 
management of the testator’s property, and during his manage- a: 
ment certain properties were purchased by James Skinner as 
such manager, out of surplus rents, such purchases being uni- 


formly treated as parts of Colonel Skinner’s estate. ° 


Joseph Skinner, the eldest son of the testator, died some time 


‘in the year 1866 intestate, leaving an illegitimate son, George, 


to whom a certificate to his putative father’s estate was granted 
under Act XX of 1841, and he received the income of Joseph 
Skinner’s share of Colonel Skinner’s estate, although he was 
not a legitimate son of Joseph Skinner. 

James Skinner, the second son of Colonel Skinner, was 
legally married to a Miss Sophia Barlow, by whom he had 
one lawful child, the respondent, Sophia Eveline Orde, . 
referred to tin Colonel Skinner’s will as his “ granddaughter 
Sophy.” 

During Colonel Skinner’s life-time, James Skinner appears 
to have formed an illicit connexion with Charlotte Barlow, his * 
wife’s sister, and to have had illegitimate issue by her, one son, 
Stewart. Charlotte Barlow and her son Stewart were jurned* 
by Colonel Skinner out of his house, and he expressed very 

` 
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strong indignation at the connexion so formed by James Skin- 
ner. After Colonel Skinner’s death, James Skinner cohabited 
with the appellant, Fanny Barlow, another sister of his lawful 
wife, and the result of such illicit intercourse was a son, James 
Skinner the younger, also an appellant, 

James Skinner, the son of Colonel Skinner, died, having 
first executed a will, dated the 10th of November 1859, of 
which the following is a copy :— 

“ This is the last will and testament of me, James Stands 
a Major on the retired list of Her Majesty’s Bengal Indian 
Army, and second son of the late Colonel James Skinner, C.B., 
Commandant of the lst Irregular Cavalry. Firstly, I give, 
devise, and bequeath my share of the landed interests, devised 
to me by the last will and testament of my late father, 
Colonel James Skinner, dated Hansee, 10th May 1841, con- 
sisting of Altumga, . zemindari, tika villages, indigo fac- 
tories, houses, and other lands specified therein; also all and 
every sum and sums of money which may be due to me at the 


‘timo of my decease; and also all other debts, or money, or 


bonds, or other securities to be equally divided between my 
daughter, Mrs. Sophia Eveline Orde, and my son James, and 
to their descendants in perpetuity, and a salary of one hundred 
(100) rupees per month to their respective mothers, Mrs. 
Sophia Elizabeth Skinner and Fanny Barlow alias Villactee 
Begum, which, on their demise, is to, revert respectively to 
their children above named, viz., Mrs. Skinner’s tomy daughter 
Mrs. Orde, and Fanny Barlow’s, alias Villactee Begum’s, to 
my son James; and likewise, in case of the decease of the 
children without issue or descendants, their shares are to revert 
respectively to their mothers as above mentioned. And I 
request my executors will adopt measures to carry these my 
last wishes into effect, as also to pay for my son James’s school- 
ing and maintenance as long as he is a minor, and to invest 
the surplus of his share in the best Government loan that 
‘may then be open, and to be made over to him on his obtaining 
the age of maturity or twenty-one years. 

ec As my son James is not educated or otherwise provided for, 
I leave and bequeath to him, and to his mother Fanny Barlow, 
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1870 alias Villactee Begum, the whole of the villages, landed pro- 
“Mussamar perty, &c., &c., &c., which have been purchased for the estate 
JF Bartow since the late Colonel Skinner’s demise, and in which I have 
Sorma ë a fifth share; also my house, out-offices, and other lands at 


EVELINE 

Orpr. Hansee; and on their demise the share of the one to devolve 
on the other if my son James may die without issue or descend- 
ants. Should I happen to die in debt, I ardently hope and 
beseech my executors to effect such arrangement and com- 
promise with my creditors as will not prevent the above 
legacies from being carried into effect, otherwise to make a 
proportionate deduction from the share or income of each 
legatee. 

“The Isphihanne sword, with the golden scabbard, given to 
me by my late father, Colonel James Skinner, in 1839, I leave 
and bequeath to my son James; and on my demise should 
any of my personal property, such as my rifles, guns, pistols, ¢ 
watch, uniform, plate, &c., &c., &c., which may be then in my 
possession, and which my son James fancies and wishes to 
retain in memory of me, may be made over to him, and the... 
remainder to be sold for the payment of my funeral and 
testamentary expenses. ; 

“ I hereby constitute my brothers, Captain Hercules Skinner, e 
now an unattached Captain on Her Majesty’s Bengal Estab- 
lishment, Thomas Skinner, Esquire, Colonel C. G. Barlow, 
Major Milne, commanding 2lst Regiment Bengal Native 

e Infantry, Messieurs Luckhmee Chund, Radha Kishon, and - 
Gobind Doss, Seiths of Muttra, and our faithful and trust- 
worthy agent Lalla Khealee Ram, to be my joint executors, 
and hereby revoking and making voidable former or other 
wills by me at any time heretofore made, I declare this to be 
my last will and testament, executed by me in bodily good 
health and in sound and disposing memory.” 

Major James Skinner appears to have been indebted at the 
time of his decease to the amount of 70,000 rupees and up- 
wards. . 

On the 8th of October 1861, his wife and daughter made an 
application under Act XXVII of 1860, for a certificate of 
succession to Major James Skinner, and such application was 
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opposed by the appellant, Fanny Barlow, on her own behalf, 


and on behalf of her illegitimate son James Skinner, and also Mussamay- 


F. BARLOW 


by Major James Skinner’s other illegitimate son, Stewart 
Skinner. On the 20th of December 1861, the Judge of the 
Civil Court of Meerut directed that the certificate should be 
granted to the respondent as the lawful daughter. 

On the 22nd of July 1862, the last-mentioned decision was 
confirmed by a judgment of the Sudder Dewanny Adawlut, 
North-Western Provinces. 

The appellant thereupon brought the present suit to have 
her own and her illegitimate son’s rights declared. ‘ 

The final decision being wholly against her, she now appealed 
to the Privy Council. 


Sir R. Palmer, Q. C., and Mr. Leith, Q. C., for the appellants. 
Mr. Pontifer, Mr. Pritchard, and Mr. Nasmith for Mrs. Orde. 
Mr. Bell for Alexander Skinner. 


For the appellants it was contended that there were no reasons 
for applying the strict rules of English law to the peculiar 
position of the family. Abraham v. Abraham (1) was cited, 
and on the subject of the arrears and accumulation S. M. Soor- 
jeemoney Dossee v. Denobundoo Mullick (2) was referred to. 

The respondent, Alexander Skinner, supported the contention 
that illegitimacy was to be recognized. 

On behalf of Mrs. Orde the English law was relied on`for the 
interpretation of the words, and Cooper v. Cooper (3) and Haw- 
kins on Wills, page 80, were referred to, 

Their Lordships took time to consider their judgment, and on 
the 8th March their judgment was delivered by 


Lorp Wesrsury.—The question in this appeal depends on 
the construction and legal effect of the will of Colonel James 
Skinner, who was an officer in the service of the East India 
@ompany. 

(1) 9 Moore's I. A., 195. (2) 6 Moore's L A., 626. (8) 1 K. & J., 658, 
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Colonel Skinner died in the month of December 1841, and 
at the time of his death, he was resident and domiciled in the 
Delhi territory, which then formed part of the North-Western 
Provinces of India, but which, after the mutiny, was placed 
under the administration of the Punjab Government. 

The construction and effect of the will, therefore, must depend 
on the law of the domicile, if that can be ascertained. At the 
time of the Colonel’s death there was no lex loci of the province 
in which he was domiciled, and the law applicable to the succes- 
sion of any individual depended on his personal status, which, 
again, mainly depended on his religion. 

Thus the succession of a Hindu would, as a general rule, 
fall to be regulated by Hindu law, and of a Mahomedan by 
Mahomedan law, and of an East Indian Christian by English 
law; but in every case, for the purpose of determining the sta- 
tus personalis, regard was to be had to the mode of life and 
habits of the individual, and to the usages of the class or family 
to which he belonged. 

If no specific rule could be ascertained to be applicable to the 
case, then the Judges administering justice in the province were 
to act according to justice, equity, and good conscience. 

Such is the substance of the Regulations as explained in the 
case of Abraham v. Abraham (1) which were made by the East 
India Company for defining the jurisdiction of the Courts of the 
Province in which Colonel Skinner was domiciled, and which 
were in force at the time of his decease, 

There is little evidence from which the personal status of 
Colonel Skinner may be ascertained, beyond that which is 
afforded by the will. 

It is stated, and there is poof that fie was illegitimate, being 
probably the child of a native woman by a European father. As 
a commander of a Corps of Irregular Light Horse, he acquired 
great distinction in the military service of the East India Com. 
pany, and, in consideration of his services, he obtained grants 
of large landed estates, situate partly in the North-Western 
Provinces and partly in the territory of Delhi. 


(1) 9 Moore’s I. A., 195, 
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The form of a renewed grant of some of these estates made 


1870 


to Colonel Skinner by the Marquis of Hastings when Governor- A bacon 


Genera], may be material to be noticed. The grant was made to 
the Colonel in “ Altumga,” to take effect from the beginning of 
the year 1226, Fuslee era (1819), and contained this special form of 
limitation, viz. :— To Colonel Skinner and his heirs after him, 
“* or to such persons as he may devise by his last will and testa- 
“ ment, or by any other valid instrument, with their heirs, in 
“the proportions in which he may devise the same to them 
* respectively, so that each holding and enjoying his own share, 
“ shall conform himself to the dispositions of the said will.” 
Had the grant been simply to the Colonel and his heirs in 
« Altumga,” the grant would have come to an end on the death of 
the Colonel without leaving lawful issue, and the superadded 
special power of testamentary disposition, therefore, is regarded 
as an indication that the grantee was conscious that he was not 
likely to leave lawful issue, and, therefore, obtained the 
grant of a power of disposition, This argument, however, 

-js not of much weight. Colonel Skinner does not appear to 
have been ever married, but he seems to have kept several native 
women as part of his family, with whom he cohabited, and by 
whom he had several children. 

There is nothing to indicate the religious belief or profession 
of the Colonel or of his family, or what were their habits or 
usages. 

His origin is unknown; being illegitimate, he belonged to no 
family, and all that can be collected is, that he was probably a 
soldier of fortune, who rose by his courage and military skill 
to a certain rank and distinction in the Service of the Hast India 
Company. 

It is impossible, under these circumstances, to affirm that any 
particular law is applicable to the construction of the Colouel’s 
will or the regulation of his succession. Any questions that 
may arise respecting them must, therefore, be determined by 
the principles of natural justice. 

adn English law there is a technical rule of construction, that 
under a testamentary gift to children as a class, illegitimate 
childyen, although recognized by a testator in his life-time, can- 
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not be permitted to share jointly with natural, lawful children ; 
and the respondents contend that this rule is applicable to the 
construction of the will of Colonel Skinner; but, for the reasons 
we have already given, we are of opinion that Colonel Skinner’s 
succession is not to be administered according to English law, 
and that there is no room therefore for the application of this 

English rule of construction. The word “ children” where it 

occurs in Colonel Skinner’s will, must be taken in that sense, 

and receive that signification in which it is plain from the lan- 
guage of the will, and the dispositions it contains, that it was 

_ used by the testator,—that is to say, its extent of meaning in the 

_ Xocabulary and mind of the testator must be determined from 

“ thewill itself, 

g Tie} “estator had at the times of making his will and of his 
` Geath, ‘five sons and two daughters, all of whom were illegitimate, 
"for! “it peeins to be certain that no rite or ceremony of marriage 
- had ever‘taken place between the Colonel and any one of the 
“midthors' of these children. 

All of these sons and danghters, however, appear to have been- 
acknowledged by the testator during his life as his children, 
and they are expressly called by him in his will his “sons and 
daughters.” 

Thus the will begins with a general gift “to my sons Joseph, 
James, Hercules, Alexander, and Thomas,” and after giving vari- 
ous pensions to servants and others for life, the testator directs 

* that they shall revert “ to my sons.’ 

The sons are again in a subsequent part of the will referred 

der the term “male children,” and afterwards they are 
“ my reputed children.” 


a É Appears that the testator had a brother, Major Robert 
a Skinner, who like himself had never been married, but at the 
ai i date S of the Colonel’s will was dead, leaving several illegitimate 


Fen, who had been treated and acknowledged by their father 






i (ted trustee or guardian of these children, and must be 
to have been well acquainted with their real status, or 
condition of illegitimacy. It is important, therefore, that we find 
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in the will a devise in certain events “ to my late brother, Major 1870 
Robert Skinner’s children and their issues in equal shares.” MURSABAT 


F. Bartow 
Here the illegitimate offspring of Major Robert are called gB. 


his children, and are associated as tenants in common with the Piense 


testator’s daughters and granddaughter and their lawful issues. 
The correctness of the interpretation which we put on the 
word “ children” in this will, as denoting the offspring of sons, 
is much confirmed by the fact that there is a marked change of 
` expression in the will when the Colonel speaks of the issue of 
his daughters. 
It is natural to suppose that he would shrink from the thought 









his reputed children (meaning his five sons) witho 
children, and directs that the papey given to | 


we find a remarkable change of expression which is no 
found in any of the gifts to the children or issue of his sons. ‘s 
It appears also from the evidence that the Colonel’s eldest sof" R 
Joseph (who died in the year 1855) had no lawful issue, but 
had one illegitimate son, named George, who was born some 
years before the death of the Colonel, aud was always ro lf Pty 
nized and treated by the testator as his grandson; and it is algo ba 
proved that on the death of his father, Joseph, George—this A 
reputed son—was permitted to succeed his father, and has, in 
fact, taken the share devised to Joseph, by the will. 
The limited signification which in our law is put upon the 
word “ children,” when used as the designation of a class, 
and not as descriptio personarum, is pròbably the result of the 
Christian law of marriage. 
According to natural law, the children of a man mean the 
issue begotten by him, and the criteria of this condition are, the 
* being born of a wedded wife or wives, or, if born of other 
women, the being recognized and acknowledged as children by 
the father. 
With regard to his so 
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indifference as to their being married or not, which he had 


Messamat shown in his own case. 
F. Bartow 
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James Skinner; and the question is whether the share of e 


The conclusion, therefore, at which their Lordships have 
arrived is, that the word “children” in the will of Colonel 
Skinner denotes and includes as well illegitimate as legitimate 
children, whenever such illegitimate children aré acknowledged 
or treated as his children by their putative father. 

We proceed to apply this conclusion to the case which is 
before us, and which arises on the following clause in the testa~ 
tors will :—“ I will and declare that it is my intention and mean- 
“ing that, in the event of all or any of my aforementioned sons, 


~ t Joseph, James, Hercules, Alexander, and Thomas Skinner 


“4 dying, and leaving issue or children, that the share of the 
‘fathers shall devolve on the issue or children, to be by them 
» divided in equal shares.” As has been already stated, the 


KS 


first son Joseph died intestate in the year 1855, without lawful « 


issue, but leaving an illegitimate son, George, who, with the 
assent of the majority of his uncles, succeeded to his father’s 
‘share under the devise. 

James, the second son, died in the year 1861, leaving one 
vegitimate daughter, Sophia Orde, and an illegitimate son, 


James the father in the property devised to his five sons by the 
will of Colonel Skinner vests, as to the share of James, in his 
daughter Sophia exclusively, or iu the said daughter and the 
son James as tenants in common. For the reasons we have 
already given, we are of opinion that the share of the son 
James belongs to Sophia Orde and James the son equally as 
tenants in common. James is named aud described as his son 
in the will of his father James, and, therefore, there is a natural 
equality of status between him and his sister, Mrs, Orde, and 
both take equally under the aforesaid gift made by the will of 
their natural grandfather. 

The next and subordinate question in this appeal relates to 
the will and succession of James, the second son of the testa 
tor. š 
By his will, dated 10th November 1859, after deviging dil 
his share of the landed interests devised to him by the will of 
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his late father, and which he particularly mentions, arid ffe 
also bequeathing all sums of money due to himself at ihe time 
of his decease, and also all other debts, money bonds, or other 
securities, unto his daughter, Mrs. Sophia Evelina Orde, and 
his son James, to be equally divided, the will contains the 
following passage :—“ As my son James is not educated or 
“ otherwise provided for, I leave and bequeath to him and to his 
“mother, Fanny Barlow, alias Villactee Begum, the whole of 
“ the villages, landed property, &c., &c., &c., which have eon 
purchased for the estate since the late Colonel Skinner’s 
< demise, and in which I have a fifth share, as also my hous 
“ out-offices, and other lands at Hansee.” 
“ The question between the appellants and respondents is, what 
property passed under this last devise ? A 
The facts, although they are not very clearly stated, appear 
to be, that whilst the estates devised by the Colonel to his sons 
were under the management of the executors or manager: 
„appointed by the Colonel’s will, considerable sums, being sur- 
plus rents of the devised estates, but not drawn by the devisees, 
the sons, were laid out in the purchase of additional lade 
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property; and it is contended by the respondents that these mJ es E] 


acquisitions must be regarded in law as accretions to the origin 
devised estates, and as passing with them under the gifts made b 
the will. 

If this were so, the share of James, the son, in the purchased 
estates would be divisible, like his share in the original estates, 
between his daughter, Mrs. Orde, and his son, James, under the 
Colonel’s will, and would not pass under the devise contained 
in his own will. 

But their Lordships find no ground for this conclusion, and 
they are of opinion that the purchased estates follow the owner- 


ehip of the purchase-money, which was the absolute property of 


the five sons in equal shares; and they are of opinion, therefore, 
that the testator James’s fifth share in these purchased estates 
passed under the aforesaid devise in his will. 

But another question was raised at the bar by the respond- 
ers counsel, who stated that some leases. granted to Colonel 
¥inncr’by the Government of certain villages and lands expired 
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1670 at the death of the Colonel, and that renewals were ma ‘e by the 
pisoar Government“ig the Colonels devisees, which ronen ad leases 


W Were, it was ‘ coftended, obtained by “ge of the orizit ul owner- 
E LA ti Se ship of the devised estates, and musfPiberefore, in | mity, be 
“eo subject to the gifts made by the will of the devised es; ates. 
t It was ingambent on ihe respondents to have ' ' stated “and 
; proved the Facts on which this claim is founded, sd as to have 
; enabled their glordships to decide the question ; but his has hot 
been done, and it does not appear to have been cor sidered and 
4 determined bygthe Courts below. 
‘ee? If, however, Mrs. Sophia Orde requests, and i; content to 


A 8s will recommend that such inquiry shall form part o the order to 
3 y ` be made. i Lordships will humbly recommend Her Ma- 
E jesty to rev@tsc the decree appealed from, and to declare that 
Mrs. Sophiw Orde and James, the son and da ighter of Major 

James Skinner, are entitled in equal shares by virtue of the will 

of Colona inner, to one equal fifth part of all the estates and | 

$ _ property tfereby devised and bequeathed: to! the teatator’s five 
£ sons in equal shares; and also to declare that ono equal fifth part 
Wof all the estates and property purchased oracquired after the death 

‘ XSL tho Colqyel by means of the rents, profits, or income arising 
he -trom the oft and property devised and bequeathed to the said 
a eee) five sons of the testator, absolutely to his second son, James 
E Skinner, «id passed, under the will of the last-named Janes, to 
iy Mors. Fanny Barlow andhis son, James, absolutely in equal shares; 
gnd, at D and risk of Mrs. Sophia Orde, let an inquiry 

Ae made, by or under the direction of the Court fram whose 


te eee decree this appeal is brought, whether auy rgnewals or leases of 
re lands that,gel'been held by the Coloncl durite his life-time were 
made or gr by the Government or any other persons to the 
t executors op@managers of the Colonels will, and unger what 


cicumstances and for what consideration the same were made. 
Thereyemains the subjéct of costs. $ 
On the first hearing of the canse no costs wer 
either party. Froin fife decision of this frat Court on rie t ters 
in question Mrs. @fde appealed, and obtained a jud 
costa, from which the present appeal is brought. 
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take at her dn risk, an inquiry on this subject, their Lordships — 
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of their Lordships, Mrs. Orde was wrong on both points; and isr 
\further i in contending that the fifth share of her father belongs x 
to herself exclusively, she is claiming inconsistently with what á 
\vas done by the family in the caso of George, the illegitimate fyrr. 
son of Joseph. Their Lordships see no reason, therefore, why ae 


a 


tthe ordinary rule should not prevail. The difficulty has arisen, 4 
not from any uncertainty in the language of the Colonel’s will, $- 


but from the contention of Mrs. Orde that it ought to be inter- 
preted by English law, which has no application. Their Lord- ẹ .? 
rhips, therefore, condemn Mrs. Orde to pay the appellant’s costs +. , 
in the Court below,-the judgment of which is hereby reversed, 
gand also to pay the appellant’s costs of this appeal. No order 


een ea the e respondent Alexander Skinner. ` \ > 
oe i ; i 
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Moonsiff of Sohur, Zilla es, to recover naksodon of 1 anna 
p «ahdas share of a zemindari, left by Gangadhar Ghose, the 
sapinda of the plaintiffs. 


b 


s i 
`» Special Appeal, No. 1427 of 1869, from a decree of the Subordinate Judge of 
ie. æ dated the 23rd March 1869, affirming a decreo of the Moonsiff of that dishict, 
k ured p 10fh July 1868. i 


<- 0) W. Ru Sp “on 176. 


s = _ BENGAL LAW REPORTS. [VOL V) 





a T Gordy referred the following question for the opinion of a Full Bench; 5 
ma | whether a father’s brother’s daughter’s son is, or is not, included | 


| ‘ 
iu The appeal was heard- by Bayley and Hobhouse, JJ., who } 
f 
no ba in the succession by the Bengal school of Hindu law? 





sons of the adopted son, eae can, in the presence: 


` 


| parts: 
T ’ First.— Whether the plaintiffs, being but descendants by ad 
tion and being fifth in descent, can take at gll; and 
-/Secondly.—Whether Panchanan, admitting that the plaintiffs p 
can take at some time or other, is not the preferential heir, inas- | 
much as he is admittedly in the position of a kinsman who can ' 
offer two oblations to the deceased owner Gangadhar; whilst, on ' 
the other hand, the plaintiffs are admittedly only in the position į | 
of distant kinemen. “ ; 
| ‘These points have been very ably argued by Baboo Keli} 
| Prasanna Dutt for the defendants, special appellants, and Baboo ; i 
| 
| 


This question is goat upon the arguments divided into ' + 
cr 


HOUSE, J.—The question is whether the plaintiffs, who, =| 
l 










Ramesh Chandra Mitter for the plaintiffs, special respondents; 

and we believe that we have had the whole of the authoritics ` 

bearing upon the said points most fully set, before us. 

It is admitted by the pleader for the s*ecial appellants tf 

‘if the adopted son were, in all reapects, on an equality with 
‘ natural son in the matter of succession, the plaintiffs, the descen 
ants of an adopted son, in this case, would not be out of Court 
simply because of such descent; but it is contended that in o? 
this matter of succession, the adopted son is not on such an equa-' , 
lity; but that whereas the descendants of the natural son are ai y 
up to the seventh gonerahon the descendants of the RN i, 


tion, 80 that the plaintiffs, being out fth J pranih a 5 
not heirs. ie 
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This contention is based almost entirely upon an mterpreiatien 
thai is sorgh: to be put upon certain teats and comments there uro 4m 
to be found in verses 18 to 26 of Sectiou 3 of the Dattnka 
Chandrika. wa 
The verge mainly relied on is verse 18, andi it is couched in these x> 
“ods :— 
“The relation of sapinda is next considered. This extends 
~ to three degrees: in the family of the natural father, by reason 
“al consanguinity; and in that of the adopter, througMconnec- 
‘tion by the funeral cake.” 
Looking to the words used and to the context, this verre 
reems to me to be at once a proposition laid down by the con.- 
_fentator for consideration, and also a conclusion to which the 
*ientator had arrived; but the question scems to me still t- 
‘in as to what the extent of the question was which the pre- ` 
pesil{ion was intended to embrace and to conclude. 
| A toxtto support the proposition is given in verse 19; then in 
ser es 20 to 23 are given the explanation and the hearing of 
that text, and the reconcilement of it with apparently inconsistent 1 
texts; then in verso 24, the proposition is again laid down olmo 
verhatim as in verso 18, as procceding from some gth- vite 
inet tater; aud then again in verses 25 and 26 are giv Hep E . 
ox planation and the further bearing of the text. N- 
È cannot but conclude from the best consideration I’ fau i 
kf tro this Section 3, ag°’a whole, that the commentator ir a 
Yato lay down the propositiou, that whilst, ia the case «. 
i aural gon, the relationship of sapixda exten cpt ni iaia sgai WA 
Ee ree, in the case of the adupted son that T exte 
<4 T jto the fourth degree. 
: “+ ‘remark that, in the previous pirt of the Section, he hal 
$ E An treating of tzu clas. cs of ucopted sons, and of the statu: 







1 
| 
J 





JA, 


a ef these two classes quoad one another and the natural sons; and 

eH ihat, just before the introduction of the proposition in verse 18, he 
had been drav-ing a comparison between the “ dwyamushyayana, 
tor the son of two fathers, and the absolutely adopted son. 

“Tle then came neturally to consider these two classes of adopt-  ı 

ý% en “Ms in the relationship of sapiada. and thus the proposition 

= 


i FA 4 
vad fe $ 
‘ah . 
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*-479 _ which follows is made to embrace, as undoubtedly it ina 


& «o GOBIND . 
eee Cee embrace, both classes. 


Se pau He then gives the text and shows(verse 20) how it applies ip 


asa. Lax both parts only to the son of the two fathers, explaining how he, 


ay vaa . 
M ZUMDAN: alone takes in six generations, three of the natural and three of the 


4 


l adoptive father (and so verse 25); and in one part only to the 
a absolutely adopted son, showing how he takes in three generations 
upwards, viz., to the adoptive father, grandfather, and great- 

- grandfather. 


| adopted son extends only to three generations, viz., in the case of 

| the grandson by association with the adopted son, the adopter, 

' and the adopter’s adoptive father (verse 21). = 
And lastly he says, the fourth generation of the adopted suns 


son, is precluded from partaking of “ the wipings of the oblatiens” 
(verse 22), “and thus the general relation of sapinda extending to 
the seventh degree, which is propounded in the ‘ Matsya Pura- 
na’” (in a text which he quotes), “ is barred by the special rule in 
question,” č. e., by the special rule he is propounding (verses 18 
and 24), The relationship of sapinda “ which might be infe rx * 


established, but prohibited (verse 26). 
“I think, therefore, that on the authority of the Dattaka Chan- 
; drika, on which both parties through their pleaders rely, it must 

be held that the adopted son is not a sapinda beyond the fourth 

avd generation; and if not a sapinda, then no relative at all after 
that generation. ! 


t 


It is then contended by the pleader for the special appellants 


-T 








be any relative at all beyond the fourth generation, ke cannot 
i be an heir; because, under the Hindu system, heirship is 
dependent on relationship, i e., on the ability to offer funeral 
cakes, the wipings, water, and other solemnities by reason ot 


a Looking to the general foundation, on which I shall aftep- 


is excluded, because the adopted son, differing. fromrthe-naturul 


that when the adopted son, as in this case, is thus shownnat w 


association with generations up or down the family tree.) i 


t 


| Then follows an illustration showing that the taking of the - 


from analogy to the real legitimate son” being not only m ” 


| 


wards have occasion to say that I think succession in the Ri J+ i 
e 
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family is based, and to the special reasons given as the founda- ts: 
tion of thc particular system of adoption, it is quite clear to Gee C9 
mce that, as a general cule, relationship is the foundation of the bat 
system of succession, and that the particular system of adoption Ayo 
follows this doctrine, adoption being declared to be ‘Sr the sake #12 
of the funeral cake, water, and solemn rites% (verse 3, Section 1); 

and arguing from the foundation of the systems, I should be’ F 
inclined to hold that, when relationship ceases, then the right of ” 
suecessica must fail; but, on the other hand, I think that if it 
should be Towmd that, under the practice of the system of adop- ..* 
tion, as described in the Dattaka and other authorities, adopted 

sons may succeed to the inheritance, whilst yet they cannot peg- - 
form ¢ quies, and if this practice has justice and equity aA 

tho fitiivss of things to support it, I think it will be our duty Pi = 
uphc™ >. I will, therefore, give the best consideration I can 
to the aithorities submitted to us, and will endeavour to discover’: 
‘whether or not there isin these authorities any declaretion of , 
.a right or practice of inheritance in the adopted son, indepen- 
dent of, and beyond, the time when he ceases to be a relative. 

; Now. I think, in the first place, that it must be admitted that 

4 $ a sions of Section 3 of the Dattaka Chandrika apply to 


‘ 
OM 


v 


p;o ed by a son given are determincd.” 
And though verse 18 does, in one sense, open out anew subject 
in the woras”* ine Felurida-on sapinda is next considered,” yet ii 
i, quite certain that, in the following verses of the section, that 
-aelationship is considered in connection with funeral rites and 


eM otherwise (verses 21, 22, 23, and 6 expressly referring te 





une or more oi those rites). 

Then sening aside the division of the Dattaka Chandrika into “ 
chapters as 2 division made only for convenience sake Ly ine 
learned editor of the work, we still find that the author himself 
tents the question of sapindaship in direct connection with rhe 

i question of funeral rites on the one hand, and the cognate 

question of the impurity of the adoptcd son on the othe: hand; . 

and that it is not until these quesnons have been entirely 

Hisposea at that the aubjec’ of ine inheritanee of the adopte 
b 


Boe 4s - 5 f 
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lei) gon is commenced upon,% new subject heing evidently the 


fe vane mind of the commentatur himself when in Section 5 wu 
ma succession by inheritance,” he commences with these, w 


Py pan’. (verse 1, Section 5). 


el? It may then, I think, safely he said that Scetion 5, tal y as 
; a whole, may be regarded in this light. Verses 1 to 18,48 u- 
sive, may be said, I think, simply to give varions confitet ¢ 
“ opinions of writers on the -ubject of the succession of the ed, t- 
ed son, a word of explanation being put i» here and there n 
illustration of some particular texi. 


axo Lau “The inheritance of the adoptid son is nert nod 





t In verse 19, the commentator may be said to be ende t- 
< ' vouring to reconcile the conflicting west: he has quoted. Then 
vV | ivo verse 20 he quotes what is cvidently to his mind ihe ruh + 


text from Menu. 
i In verses 21 and 22 he refers again to certain other confici- 
ing texts, and in verses 23 and 24 scems to meto give” t 
* conclusion of his own, by which, as he is the ruling auth ; 
we are bound. 
w “Of the man” (Menu says, verse 20) “to whom aso 9 
- “ been given, adorned with every quality, that son shall tak + c 
"x . “heritage.” 


be , Then the commentator explains that it is by reference to tl .3 


k 


'„ A > expression “adorned with every quality” that seeming «u ntra- 
a nam a a » . . » * KJ 1 
k * ' dictions of various writers are recoucilable, and he conchidus. 


„in verse 24 thus:— Therefore, by Avi@ sinie relation hip f 
«= 1“ brother and so forth, in virtue of which tho real legitimate ¢ 


Ñ 


would succeed to the estate of a brother or other kinsman, whe «z i 


“such son may not éxist, the adopted son takes the wh 
“ estate even.” ) f 

I think myself that this last passage is not ouly conclusiy g 
the point before us, but that it is in consonance with fhe te \ 
of such texts as I have been able to collate from the creat.tay - 
giver Menu, with the whole volity of tfe system of adoptie 
with the opinions of men learned in the inai or, ‘Hh the temo 
of the decisions of the Courts, avd with the principles or ja® 
and equity. ° 

In Chapter IX, Institutes of Meu, verses 148 to 160e [ap i 


i 
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that “of the twelve sons named by Menu, six are kinsmen and 
“ heirs;” and that “a son given” is mentioned as one of these G 
who is of the number “ of the six kinsmen and heirs,” and heirs 


not to their own adoptive fathers only, but to collaterals also. Anann Li 
In the Dattaka Chandrika, verse 1, Section 3, I find a text MAZUMDAR 


which seems to say that, except in the event ‘of the subsequent 

_ bixth of a legitimate son, “the adopted son. in every respect” 
Chia ‘his would seem to throw a doubt even in the extent of the 
“Suping relationship quoad funeral rites) ‘resembles the réal 
legitin ate-one.’ 

Agi n, in Note 20, page 227 of the same authority, I find 

ə lerrned commentator on this authority maintaining the 
opiuion that the restriction to the third generation of the adopted 

m refers not to succession to collaterals, but to funeral rites 
and the like only. 

Again, as indicating ithe polity of the system of adoptiou, 
I find that, after adoption, the adopted son resembles, as in 
e ery reapect, the natural son; that the filial relationship (in the 
- solutely adopted son which is the case before us) with the 
unvural family, both as regards succession and family ties and 

> duties, bas entirely ceased; and that, in fact, he has ceased to 
L. a mmber of his natural family, and is incorporated, as if he 
were & blood relation unable to intermarrys with his adopting « 
family” (Dattaka Chandrika, verses 18 and 19, Section 2; verse l, 
Section 3; verse 7, Section 4; Macnaghten’s Hindu Law, Volume 
I, pages 69 and 70). 

And so the decisions of the Courts, The adopted son, it hes. ; 
bcen held, succeeds both lineally and collaterally, and the reason ' 
in that hè becomes for all purposes ses the son of the (adoptive), 

P ‘sshor—Sumbhioo Chunder Chowdhry v. Narain Debia (1) \ 
There being no son of the body, the adopted son “ R 
«his adoptive father, and is entitled to the share which his father 
© would have obtained ”-— Tara Mohun Bhuttacharjee v. Kripa} 

- Moyee Debia (2). ‘ An adopted son has all the rights and pri- | 

vildges of a son born” succeeding as a son of the body would ' 
“ to the stridhan of his adoptive mother” — Teencowree Chatterjee ' « 
y Dinonath Banerjee (3). ' 
u) Suth. P. C., 25, (2) 9 W. BR., 423-25. (8) 3 W. R, 49. 
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And sv ine equity and justice of the case; for when thi 
adopted son we are discussing is debarred, by reason of adoption, 
from ever claiming either in himself or in his heirs any portion 
“12 of the estate of his natural father (verses 18 and 19, Section 
ar. 2, Daitaka Chandrika ; and Macnaghten’s Hindu law, Volume I, 
page 69,'&c. {it is obvious that justice demands that to the same 
degree that he was heir to his natural father, to that degreo he 
should be heir to his adoptive father. 
On a careful review, therefore, of the authorities, I would 
give the first issue in favor of tho special respondents.) 

1 address myself to the second question that is before us, and 
here I find myself at issue with opinions given by no less thau 
six Judges of this Court, and amongst these Judges, by our 
late colleague, Mr. Justice Pundit. 

I need hardly say with what hesitation and uuwillingnes: 
i Lave arrived at an opinion different from tRat of these .earned 
Judges, and especially, on such a point, from that of the late 
Mr. Justice Pundit; and but that my learned colleague 
Mr. Justice Bayley shares this difference of opinion, I believe 
I should myself have waived it in deference to the other opinions 
I have alluded to. 

But, as it is, the subject is so important, and involves a ques- 
tion so vital to the Hindu family life, that Mr. Justice Bayley 
` and I are agreed that it is our duty to submit our own judginents 
upon it for the consideration and determination of a Full Bench. 





a FF 


I propose to consider first, the various decisions of this Court 
that are adverse to our view, and then the text of the variou: 
recognized authorities upon the subject. 

The first reported case is that of Gooroogobinds Chowdery - 
TTlurcemadhub Roy (1), and though itis nci very clearly state: 
in the preamble, the question there scems to have buen whe- 
ther the father’s brother’s daughter’s on, or the son of a sons 
sou, was the preferential heir. The learned Judges (Seton 
Narr and Campbell, JJ.), maintaining a judgment of the 
learned Judge (Jackson, J.) of Rajshahve, held that the son , 
oi a sons son was to be preferred. The groands on which ' 


x re se ai ee e 
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the learned Judges based their decision seem to me to hive-  1870' 3 
, been shortly these: they considered that Gn Hindu” iia Gomsy 
i ana MAn- 


succession through females--was quite exceptional y “/thiat the - Tye 

š Hindu Taw, like that of ancient Rome, was, in its AR of Axaxo ka 

` descent, agnatic; that most relations through females were ex- Mati wna? - 
cluded; that the succession of the daughter or the daughters 
son was an anomaly y that whilst the Benares School was against 
‘succession of this nature, the authorities of the Bengal School * 
wore not consistent, nor unanimous in admitting them ;/that the ~ + 
presumption, therefore, was against the succession of the son of “tg2* 
a daughter; /and that the presumption had not been rebutted 
hy any sufficient authority or cstablished practice shewn, fe 
Virtually the learned Judges held in this case, that the brother’ l 
daughter’s son was excluded from the inheritance,jend the pe 
principle on which they based their decision was (as they held) 
that doctrine of the Hindu system of succession by which ‘succes-) 
sion through a female was quite exceptional. ~/ 

It seems to me, after the best consideration I can give to the 
received authorities, that the principle relied on cannot, in any 
aquse, be held to be a principle which at all regulates the Hindu ¥ 
law of succession. A single glance at the tablo of succession in 

7 tho Dayakrama Sangraha shows thatoutof theforty-two enumerat- 
ed kinsmen who are heirs, there are no less than five who, béing 
femalos, aro mentioned as direct. heirs, and no “Tess than ten. who, 
being males, are mentioned as taking through femalos, è e. a 
proportion of 15, out of 42 enumerated heirs, are themselves si 
females, or taking directly through females. And again, as 1 + F 
hope to show hereafter, the question of sex has only, it seems to = 
me, if it has any bearing at all, the most indirect bearing upon 
the sysiem of the Hindu succession; but rather that system is 
based, not upon any question of this or T that sex, but upon the 
religious foundation of oblations. For instance, n hav- ¥ 













“on aie deceased owner by pietenting to him, through ier: SUNS, 
“+1 ineral oblations ¥ solemn obsequies :” (verse 4, Section 3, Chine 
tor i, Dayak Ni Saitgtgha). Bat on the other hand, “daughters 
“who are barren, or widows éstitute of male issue, are incom- 

“ petcit to succeed, because they cannot benefit the deceased owner 
a 4 


~ oe 
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1870 >“ through the medium of sons by offering the funeral oblations :*, 
Gusu Gosisd (verse 6, Section 3). So, in my judgment, Gt is not as a rule the | 
pau “* \sex of the parent, but the competency of the particular person 
Axanp Lar hose case is being considered to offer or not to offer funeral 
Mazuupar. jOblations to the deceased owner, that is the test of heirship, © Itis 
_ fot, in short, to apply the doctrine, because he is the brothers 
/aughter’s son, but because he can, or cannot offer oblations to 


e deceased, that the brother’s daughter’s son is or is not any 


eir. 

Seeing, therefore, that the judgment of which I have al 

speaking was, as it seems to me, based on a misconception of the 

main principle which governs the Hindu law of succession, I 

, cannot subscribe to that judgment; and as it is obvious that the 
judgmentsin Choorahmonee Bose v. Prosonno Coomar Mitter (1), 

and Rajdoololl Sircar, Appellants (2), simply followed, without 

SS any discussion, the ruling to be found in Gobdindo Hureehar v. 
Woomesh Chunder Roy (3), I shall proceed at once to consider 

' that ruling. 

That ruling is, no doubt, directly in point; and the learned 
Judges (Norman, Officiating Chief Justice, and Kemp and 
Pundit, JJ.) distinctly held that a brother’s aneita 8 Son was - 
excluded from the succession. s 

The judgment concisely stated seems to me to have proceeded 
on three considerations, viz.\ that the father’s brothers daughter’s 

“gon was not enumerated in the Dayabhaga in the order of heirs ze 
* that the text in the Dayakrama Sangraha, in which such son was 
\ "enumerated, which was the text on which every learned writer 
ı of modern times had relied, was an interpolation; and that 
‘ inasmuch as these facts were so, therefore, the brother’s daughter’s 
son, whatever might be the consequences to the Hindu family, 

must be held excluded.) i 

As I have said before, with such ETE against me, I have | 

hardly been able to persuade myself that I ought to maintain a 

different opinion; but the more I have consulted the original Tee 

Books, and have considered what I conceive to be the basis of the 

system of the Hindu law of succession, the more convinced I am 


x 


(1) 1 W.R 43. (2) Unreported. (3) W. B., Sp. No, 176. 
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that the position taken up by the learned Judges is as assailable at 187 
law, asit is by their own admission on the principle, which, asarule, Guno es 
governs the Hindu family life. (i doubt first of all whether the fact DAL 
(and itis admittedly a fact) that the father’s brother’s daughter’s Axaxp Lar 
son is not enumerated in express terms in the Dayabhaga, as amongst res 
the heirs, of necessity excludes him, and I observe that under 
the cognate system of the Mitakshara, the absence of such enu- 
meration does not exclude (1). I would then first observe that 
the brothers daughter’s son is not one of those enumerated as 
persons excluded from the inheritance (see Chapter III of the 
Dayakrama and Chapter V, Dayabhaga), and if not excluded, 
then is he not included ?) But more than that, I observe that 
Chapter V of the Dayabhaga on “exclusion from inherit- 
ance” was written with an express purpose, and that purpose is 
declared as well in the closing as in the opening part of the 
Chapter, as follows: “In the next place persons incompetent 
to inherit specified,” why? “for the purpose of making known, 
by the exception, competent heirs"—Verse 1, Chapter V, 
page 101. Then the author describes who are incompetent heirs, , 
and the foundation of such incompetency, and concludes (verse 
20): “ Thus it has been explained who are persons incompetent 
to inherit.” 

Then taking the Chapter as a whole, the foundation ` of 
incompetency is, it seems to me, the inability from one cause * 
or another to perform funeral obsequies; and on the other 
hand, the right to inherit is expressly declared to be the reward 
of benefits conferred (verse 6); andif I am right in my reading 
of this Chapter, two propositions seem to me to follow: first, 
that every one is competent to inherit who is not by this v 
Chapter declared incompetent; and secondly, that every |» 
one who can present funeral obsequies is competent to inherit. 
And in the face of this Chapter on exclusion, and the declared} . 
purpose of it, it cannot, I think, be logically said that, ina 
subsequent Chapter in regard to “succession” (Chapter XI),- 
‘the author of the Dayabhaga intended to exclude from the,” ` 
inheritance all those persons whom he does not expressly 


a 


4 


° (1) Sce 2 B. L. R., F. B , 36, 37. 
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enumerate; neither will the Chapter itself, I think, on a careful 
examination, bear any such construction. In the first place, 
there are passages in the Chapter in which the enumeration is 


v 
Anann Lat expressly not complete, as, for instance, in verse 13, Section 6, 


Gnosg 
MAZUMDAR 


page 216, where the author speaks “of the maternal uncle and 
the rest.” Then the recapitulation by Srikrishna, in page 224, is 
clearly not complete, for the same author in the Dayakrama San- 
graha, as may be seen by a comparison of his recapitulation here, 
with the succession table there, omits in the recapitulation many 
heirs who appear in his treatise, and the table drawn therefrom. 
And, then, the whole foundation of succession, as laid down 
in this Chapter repeatedly, requires many persons to be enu- 
merated as heirs who are yet not so enumerated; and I remark 
that the learned author of the Vayavastha Darpana affirms that 
there are thirty-one such heirs omitted in the Dayabhaga, but 
enumerated in other Commentaries of equal or superior accept- 
ance (Vayavastha Durpana, edition 1867, page 280). 
The great principle on which, I think, we can gather that 
the law of succession, as.detailed in this Chapter of the Daya- 
bhaga, proceeds,.is that which I have already quoted; and it is 
This, namely, (that the right to inherit is the reward of spiritual 
benefits conferred on the deceased owner of the property, and 
that the order of the procession of inheritance depends, as a 
rule, upon the extent of those benefits, Thus we have the oft- 
repeated text of Menu, as governing the whole system—“ to 
three must libations of water be made; to three must oblations 
of food be presented” (Chapter XI, Section 6, verses 7 and 10),— 
applied to heirs up to the fifth degree ;/and, to take tho case nearer 
home to the point before us, we bave the brother succeeding by 
reason that he offers three oblations (Chapter XI, Section 5, verse 
4); the brother’s sons and grandsons preferred to the paternal 


. |sat because they present nearer oblations (Section 6, verses 


and 6); and the brothers great-grandson rejected, as too 
| remote, because he is not a giver of oblations (Section 6, verse 7). 
And though it is true that we do not find the father’s brother's 
sister’s son, a8 many other such like kinsmen, enumerated by 
Srikrishna in his recapitulation, yet we do find this general 
principle that I have here alluded to, broadly and distinctly lai: 
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down in these terms, namely: that itis only “on failure of all 1870 

“ such kindred who present oblations in which the deceased owner Guno sae 
“ may participate, that the succession devolves on the maternal DAL 

` uncle and the rest,” who present lesser oblations and, long after Axanp LAL 
them, on the sakulaya, or distant kindred (page 225). MAZUR. 

My judgment then is, that the absence of any express mention 
of the father’s brother’s daughter’s son in the enumeratign of 
heirs in Chapter XI of the Dayabhaga is no sufficient reason for 
holding that such son is not an heif3) and I will go further and 
say that, in my judgment, the absence of any mention of such son 
in the enumeration of excluded persons in Chapter V, and 
the declaration, if I am right, of that great principle on which 
succession is based (a principle by which the son in question as 
presenting two oblations is manifestly entitled to the inheritance) 
throws the onus on the other side to show why the said son 
should be excluded. 

I return, however, to the judgment I am discussing, and I have 
only now to consider that part of it which bases the exclusion 
of the father’s brother’s daughter’s son on the assumed interpola- 
tion of the text in the Dayakrama Sangraha by which the said 
son is expressly included in the inheritance. 

I quote underneath the verses (1, 2,3, Chapter I, Section 10, 
Dayakrama Sangraha,) including that verse (2) in which the in- 
terpolation is said to occur; and I contend, first of all, that to my 
mind itis very doubtful whether verse 2 is an interpolation at all; 
and secondly | that if it is so, the fact is not conclusive of the law. 
Verse 1.-£ On failure of the brother’s grandson, the succes- 
“ gion goes is the father’s daughter’s son, for he presents three 
‘‘ funeral oblations, namely; to the father, paternal grandfather, 
“ and paternal great-grandfather of the deceased owner; è. e., to 
“ his own maternal grandfather, maternal great-grandfather, and 
‘ maternal great-great-grandfather. (According to Acharya 
“ Chudamani, the son of the proprietor’s own sister, and the son 
« of his half sister, have an equal right of inheritance).”, ay 

Verse 2.—In default of the father’s daughter’s~son, the | 
< brothers daughters son succeeds, for he presents two funeral | 
‘cakes in which the deceasd owner participates, namely to his | 
“(the Owner’s) father and paternal grandfather.” : 
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Verse 3.— Failing him, the paternal grandfather is the 


Guru Gosixn t Successor, for as the father is entitled to succeed on a failure of 


Sinana Max- 
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“ the heirs of the deceased owner, ending with the daughter’s son, 
“ so by the rule of analogy the succession devolves on the grand- 
* father in default of heirs down to the father’s daughter’s son ;, 
* and because he presents one oblation (namely, to the owner’s 
“ paternal great-grandfather, i e., his own father) in which the 
“deceased owner participates.” , 

Now, on considering the wording of the verses I have quoted, 
and generally of the verses in this treatise, speaking in detail 
of the order of succession, it will be found that each verse 
naturally divides itself into two parts: the first, declaratory of 
the law; the second, explanatory of the ground on which that 
Jaw is founded. Thus, verse 1:—* On failure of the brother’s 
grandson, the succession goes to the father’s daughter’s son.” 
This is declaratory of the law, and is the first part of the verse. 
“For he presents three funeral oblations, &c.” This is ex- 
planatory of the ground on which the law is founded, and is the 
second part of the verse. And so, in verse 2, it is first declared 
that “ failing the father’s daughter’s son, the brother’s daughter's 
“ gon succeeds,” because, it is explained, he “ presents two funeral 
« cakes.” And go, in verse 3, it is declared that “failing the 
“ brothers daughter’s son, the paternal grandfather succeeds,” 
because, it is explained, “ofthe analogy between him and the 


- “father, and because he presents one oblation.” 


It is in the words descriptive of the analogy that the difficulty 
of the passage in verse 3 consists; but if I am right in discon- 
necting the declaratory from the explanatory part of the ` verse, 
that difficulty seems to me to disappear, because, whether the 
explanations be good or bad, consistent or inconsistent, they are 
still nothing more than explanations, and they are at the least 
explanations quite consistent with that policy on which, if I am 
right, succession proceeds,—the policy which makes succession 
depend, as a general rule, upon the number of oblations that 
can be presented, and which’ would, therefore, when applied ta 
the case before us, prefer the father’s brothers daughter’s son as 
presenting two oblations to the paternal grandfather, as present- 
ing only one oblation. g 


VOL. V.] HIG COURT. 


Then, on considering the succession in verse 3 with those 
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successions which precede and those that follow it, and with Gunu Goprp 


other similar successions declared in the table of the Dayakrama 
Sangraha, it is at once manifest that the succession declared in 
verse 2 is not only in its exactly appropriate place, but is in per- 
fect harmony with the whole table of succession. Omit it, in- 
deed, and there would be discord and inconsistency. It not only 
succeeds verse 1 because of the presentation of only two obla- 
tions, and for that same reason precedes verse 3, but it chimes 
in exactly with those subsequent successions numbered 19 and 
20, and 26 and 27 in the table, about which there is no dispute. 
It is said, however, that this fact indicates only the ingenuity 
of the interpolations, but on this I would remark that, on such 
reasoning, you might argue away successions, 19 and 20 and 26 
and 27 also, and indeed would arrive at that reductio ad absur- 
dum by which you woyld be obliged to hold that the greater the 
fitness of a text in any work the more certain the interpolation, 

It is then said that the passage is admittedly an interpolation, 
and a vayavastha,to be found at page 77 Macnaghten’s Hindu 
Law Volume II, is relied on; but here, again, the answer is that 
it is only wanting in some and not in all copies of the Dayakrama 
Sangraha; that we have no direct, nor, as I would contend, any 
indirect evidence of interpolation ; that we do not know that the 
verse, even if an interpolation, does not yet declare what has been 
the recognized law for years; and that, at least, this we do know 
that such an authority as Macnaghten, with his eyes open to this 
alleged interpolation, did yet determine to recognize the same as 
a part of the true text (Macnaghten’s Hindu Law, page 31, Vo- 

me I). 

Again, in considering the words used in the versa descriptive 
ofthe analogy, it should not be forgotten that the snalogy 


between the father and grandfather is not a complete analogy>. . 


that whereas in the one case it descends and ascends lineally, in 
the other it first branches off to the mother, then again to the 
brother and his son and grandson, and then again to the father’s 
daughter’s son; and if reason, which we are told is to guide us, 
where texts and commentators differ in matters of Hindu law, 
is to bd followed, then we should, undoubtedly, expect the father’s 
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1870 _ brother’s daughter’s son to intervene exactly where tho alleged 
Guro Gosmo interpolated verse would make him intervene in the order of 
Smana MAN- . 

Dat  gueoession, 

Axasp Lau To the best of my judgment then I cannot say that the verse 
Mazvataz, in question is an interpolation; for to sum up, if it be true that 
it is wanting in some copies of the original, it is still present in 
‘ others; itis not irreconcilable in itself or with its context; it 
occurs in its appropriate place; it has been deliberately accept- 
ed by a great authority (Macnaghten), and it is perfectly in har- 


mony with what I conceive to be the basis on which the Hindu - 


system of succession and the Hindu family as an institution, is 
founded. . 

- {, But even if it be conceded that this particular verse be an 
interpolation, still the Hindu system of succession, on which the 
text is based, does to my mind remain declared and accepted, 

Be and is thoroughly in accordance with the interpolation. {* During 
tat “ the life-time of parents,” the heirs are not entitled to the in- 
a heritance, “ because they do not confer any spiritual bene- 
« fits on the deceased {(Dayakrama Sangraha, Section 1, verse 4, 

Chapter I). The daughter succeeds, because, through her son, 
she presents oblations to the father (Section 3, verse 1). The 
daughter’s son succeeds, because he offers such oblations (Sec- 
tion 4, verse 1). The mother succeeds, because she gives 
birth to those who offer such oblations (Section 6, verse 2). 
The grandfathers daughtex’s son succeeds, because he pre- 
sents two oblations, and so the uncle’s daughter’s son and the 
paternal grandfather’s daughter’s son (verses 8, 9, 13, Sec- 
tion 10). And it is not until “failure of the heirs who present 
‘ © oblations in which the deceased owner participates that the 
remote kinsmon (sakulaya) take” (Section 10, verse 21). Thus 
far the Dayakrana Sangraha, and in like manner the Daya- 
bhagha, but the particulars are even more precisely given in 
the latter. The kinsmen, sapindas, generally first take, and not 
till after them the sakulayas, or distant kinsmen (Chapter 
XI, Section 1, verse 5, and verses 37 to 40). The nearer 
the oblation, the greater the preference (Chapter XI, Section 6, 
verses 5 and 6). The brother’s great-grandson does not 
succeed as a sapinda, because, being in the fifth degtee, he 


‘\ 
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j8 not a giver of oblations (Chapter XI, Section 6, verse 7). 1870 


According to Menu: ‘To three must oblations be made,” and Geru Gomxp 
these first take; “to the nearest kinsmen (sapinda ) the inherit- Dan 
“ance next belongs,” and not until failure of these do the distant AD Ti 
kinsmen (sakulaya or samanodaka) come in (Chapter XI, Mazuupan 
Section 6, verses 10, 13, and 15.) And verse 17, Section 6, is 
particularly positive, declaring, on the authority of Menu, that 

“the fifth in descent not being connected by a single oblation | 

“ig not an heir, so long as a person, connected by a single | 

“ oblation, whether sprung from the father or the mother’s \ 


“« family, exists.” And nearness of kin depends not on birth, 
but “on superiority of benefits by presentation of oblations” ‘ 
(verse 18); therefore, such a kinsman is a preferential heir. 


(verse 19); and it is only after such that the sakuluyas come 
in (verse 21). The rule including all kinsmen (verses 28 
and 31) And finally, in the recapitulation of the passage 
I have already quoted,—‘ On failure of all such kindred (as 
those) who present oblations in which the deceased may 
participate,” the succession devolves first on those who present . 
lesser oblations, and finally on sakulayas (page 225). And so 
Colebrooke’s Digest, Volume IV, pages 159, 175, 181, 190, 226, 
228, and 234. 

/ Excluding then the supposed interpolated verse, I still find 

‘ that, on the authorities quoted, the father’s brother’s_daughter's 
son is included in the succession ; and I would answer the second 
issue before us in the defendant’s (special appellant’s) favor, and 
would dismiss the plaintiff’s suit with costs. But this must be 

' dependent on the decision of the Full Bench. 





pe 


BAYLEY, J.—I concur in the reference to the Full Bench, 
for the reasons stated in the above judgment. 


BAS 


Baboos Kali Prasanna Dutt and Krishna Dayal Roy for 
appellants, ) 


eBaboos Ramesh Chandra Mitter and Girija Sankar Mazum- 
dar for respondents, 
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1870 The arguments, with the cases and anthorities in support of 
Gunu Gomo them, are sufficiently referred to in the judgment of the Full 
DAL Bench. 
Araro Lan 


ee . The judgments of the Full Bench were as follows:— 


: MITTER, J.—The question which we ‘ave required to deter- 
pon in this oase is whether, under the Hindu law current in 

+>} the Bengal school, the sonof a paternal uncle’s daughter is 
i 


! 


entitled to succeed to the estate of_a deceased Hindu, if no 
nearer heirs are forthcoming. 

The solution of this question depends upon the true construc- 
tion of the Dayabhaga, and treatise on the Hindu law of 
inheritance by Jimuta Vahana, the acknowledged founder and 
chief of the Bengal school. The other authorities current in 
that school, such as the Dayakrama Sangraha of Srikrishna’ 
Tarkalankar, the Daya fatwa of Raghunandan, and the Vivada 
Bhangamual ‘of Jagarnatha Tarkapanchanana, are all of them 
almost exclusively founded on the Dayabhaga; and such differ- 
ence of opinion as there is between them and the fundamental 
treatise is entirely confined to a few cases of detail which involve 
no conflict of principle of any kind whatever. Such then 
being the state of our authorities, it is necessary, first of 
all, to ascertain whether the Dayebhaga itself is founded on 
any general doctrine or principle, which will enable us to 

/ arrive at a satisfactory conclusion on the point now under our 
consideration. We are of opinion that there is such a principle, 
end that it other than that of spiritual benefit, That 
Ss the Hindu law of inheritance, in the widest acceptation of 
the term, is essentially based upon considerations relating to - 
the spiritual welfare of the deceased proprietor, is a proposition 
aS „beyond all dispute. Al the ancient Rishis, or Hindu sages, 
whose texts are regarded as the fundamental source of that law, 
and all the commentators on it whose opinions are recognized as 
authorities in the different echools current in the country, are 
unanimously agreed in accepting these considerations as thgir 
chief, if not as their exclusive, guide. The author of the Daya- 
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bhaga is no exception to the rule. On the contrary he is clearly 
and expressly of opinion, as we will presently show, thatthe 
whole theory of inheritance is founded upon the principle of 


spiritual benefif,) and that it is by that principle alone that Asai Lat 


1870 


questions relating to it must be determined. Itis tobe bornein Mazuxnar. 


mind that the Mitakshara, or rather the Benares school of Hindu 
law, was the dominant school in Bengal when the Dayabhaga 
Ne written, and that some of the lawyers of that school were 
iof opinion that the word sapinda, as used by Menu, indicated-mere 
consanguinity, and not the power of conferring spiritual benefit. 
The author’ of the Dayabhaga, as the founder of a new school, 
expressly repudiates this doctrine, by declaring that{he nearness 
of kin indicated by Menu is absolutely dependent on the present- 
ation of ee ‘ Nor should it be pretended,” he says, 
Colebrooke’s Dayabhaga, verse 18, Section 6, Chapter XI, “ that 
“the text of Menu (to the nearest sapinda, male or female, the 


“inheritance belongs)*is intended to. indicate nearness of kin ` 


“according to the order of birth, and not according to the present- 
“ ation of offerings, for the order of birth is not suggested by the 
“text, But Menu declaring that oblations of food as well os 
“ libations of water are to be offered to three persons, and that the 
“ fourth in descent is the giver of oblations, but neither is the fifth 
“in ascent a receiver of offerings, nor is the fifth in descent a giver 
“ of them, thus declares nearness of kin, and shows that it depends 
“ on superiority of (benefits by) presentation of oblations.” We 
shall have occasion hereafter to comment at length upon the text 
of Menu referred to in this e ae what we wish to be parti- 
cularly borne in mind for the présent is that, according to that 
text, as interpreted by the author of the Dayabhaga, the nearest 


heir is he who is competent to confer the greatest amount of ' 


spiritual benefit on the soul of the deceased proprietor. “It is 
`|“ by wealth,” he says in verse 13 of the -same section, “that a 
‘ person becomes a giver of oblations. Two motives,” he conti- 
ues in the same verse, “ are indeed declared for the acquisition 
“of wealth, one temporal enjoyment, the other the spiritual bene- 

‘ fit of alms and so forth. Now since the acquirer is dead, and 
“cannot have temporal enjoyment, it is right that his wealth should 

. 
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1870 “be applied to his spiritual benefit.” Then again in verse 29 of 
Gugu u same section he says, “inheritance is in right of benefits 
(3 








amr ‘ conferred, and the order of succession is regulated by the degree 
Ananp LaL f “ of benefit,” and the same principle is laid down still more clearly 

GuosE 

Mazumpan, jand emphatically in the preceding verse, which says, “ therefore, 
such order of succession must be followed as will render the 
f wealth of the deceased most serviceable to them.” 

In order to remove all reasonable doubts on a point of such 
capital importance, we think it necessary to make a few observ- 
atious on the mode in which the principle of spiritual benefit 
has been actually worked out in the Dayabhaga. The work 
purports, on the face of it, to be a treatise on the partition of 
heritage; but it is really divisible into two distinct branches, 
one relating to the subject of partition among co-heirs, the other 
to the order of succession to be followed when different persons 
are claiming the same estate by right of inheritance. The first 
of these two branches has no material ‘bearing on the point 
involved in the present discussion, and we will, therefore, conlins 
our remarks entirely to the second. 

Now it is beyond all dispute, that the whole of this portion 
of the Dayabhaga is nothing but a mere elaboration of the 
doctrine of spiritual benefit, Every point for which a discus- 
sion is thought necessary is ultimately determined by that 
doctrine; and it is by that doctrine that every difficulty is ulti- 
mately removed. The texts of Menu and various other Hindu 
y sages are frequently cited, it is true, as the highest authorities 

on Hindu law; but it is by the light of the doctrine of spiri- 

tual benefit that every one of those texts is interpreted, and it 

is by that light that every discrepancy existing between them is 

o reconciled. If examples are necessary, we have only to go 

$ through Chapter XI of the Dayabhaga, which contains the 
whole law of inheritance relating to the estate of one who 

has left neither sons, nor grandsons, nor great-grandsons. It 
will be seen, that the first and most prominent characteristic of 

the order of succession laid down in this Chapter, is the studious 

ma i exclusion of female relatives generally. It is to be borne in 
mind that these relatives are as a class disqualified by their sêx 


| 
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U- fto perform the religious ceremonies prescribed by the Hindu 1870 


shastras for the promotion of the spiritual welfare of a aono gonr 
deceased individual; and hence it is.that the author of the DAL 
Dayabhaga has generally excluded them from the category Amann Tat! 
of heirs. The few that are-allowed to come in are allowed to Mazospan. 
do so on the authority of special texts, but even in their case 
the doctrine of spiritual benefit is expressly put forward as the 
ultiinate reason for the selection. Thus, for instance, the widow 
is no more competent than other relatives of her sex to perform 
the ceremony of the Parbana Shrad, to which we shall have 
to refer more specifically hereafter; but she is, nevertheless, 
according to the author of the Dayabhaga “half the body of 
her deceased husband;” and the consequences of all her acts 
whether virtuous or vicious must be necessarily borne by his , 
soul. It is for this reason that she is recognized ag an heir, 
and it is by the light of that reason that the numerous -conflict- 

ing texts bearing upon her case are reconciled with onè another. 

“ Sincefoy these and other passages,” he says, Colebrooke’s Daya- 

bhaga, verse 44, Section 1, Chapter XI, “it is declared that 

* the wife rescues her husband from hell, and since a woman f 

“ doing improper acts through indigence causes her husband to 

«fall into a region of horror, for they share alike the fruits of i 
“virtue and vice, therefore the wealth devolving on her is for the 

“benefit of the former owner, and the. wife’s succession is 
‘consequently proper.” The discussion on the question of pre- 

cedence between the widow on the one side, and the son, the . 
grandson, and the great-grandson on the other, is significant. 
If the widow is really half the body of her husband, how is it 
that sons, grandsons, and great grandsons are allowed to super- 
sede her? Mhe author of the Dayabhaga answers this object- 
tion by stating that the power of the widow to confer spiritual 
benefit commences from the date of her husband’s death, where- 
as sons, grandsons, and grest-grandsons confer such benefit from 
the moment of their birth, —see verse 43, Section 1, Chapter XI. 
The next exception made is in the case of the daughter; and 
she is allowed to come in because she can confer great spiritual 





; | bbnefit on her father, by giving birth to a son who will deliver 


y 


38 BENGAL LAW REPORTS. (VOL. V. 


1870 him and his ancestors from hell, and hence it is that those 
Gono Gooien daughters who are barren or childless widows are carefully 
DAL excluded from the line of inheritance. The maiden daughter 
Axano Lax, is allowed to come in first, because her marriage might be, 
dazed, delayed on account of indigence beyond the age of puberty, and 
the salvation of her father’s soul and of those of his ancestors 
might be thereby jeopardized; so that even here the spiritual 
welfare of the deceased proprietor- is distinctly recognized as 
the ultimate ground of the decision. The same remarks are 
also applicable to the mother, the ‘grandmother, &c., for it will’ 
be seer that in each of these cases, some peculiar spiritual 
benefit or other is invariably put forward as the basis of the 
discussion. ` As to the male heirs, we may divide them for the 
sake of convenience into the following classes: % 
1. Sapindas strictly so called, or in other words relatives 
connected through the medium of undivided oblations. 
2. Sakulayas, or relatives connected through the medium of 
divided oblations. 
3. Samanodakas, or relatives connected by libations of water. 
4, Certain specified strangers, commencing with the spiritual 
preceptor, and ending with the learned Brahmin of the same 
village, leaving aside the king, who is entitled to come iu more 
by right of escheat than by that of inheritance. 
Here again we find that the same principle is in operation 
throughout. The sapindas are allowed to come in before the 
. sakulayas, because undivided oblations are considered to be of 
higher spiritual value than dividedones; and the sakulayas are in 
their turn preferred to the samanodakas, because divided oblations 
are considered to be more valuable than libations of water. The 
: members of the last class are not competent, it is true, to offer 
either oblations of food or libations of water; but even in their 
case the doctrine of spiritual benefit is not forgotten. Thus, for 
instance, the lowest amongst them, namely the learned Brahmin 
of the same village, is allowed to come in upon the express 
ground that the virtue of the deceased proprietor “ is renewed by 
“ the acquisition of fresh merit through the circumstance of his 
“wealth devolving on a Brahmin:” (verse 26, Section 6, Chap- 
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ter XI). This, no, doubt, is an extreme case of the kind; but we 1870 
wish to draw particular attention to it as an instance of the Guru Gomo 
extreme solicitude evinced by the author of the Dayabhaga to DAL 
provide for the spiritual welfare of a deceased proprietor. Axann Lat 
Again, when we come to look at the internal arrangement of Mena 
each of these classes, so far as the details of such arrange- 

ment are actually given in the Dayabhaga, we find that 

the same principle is always kept in view. £ Thus among 

the sapindas, those who are competent to offer funeral cakes 

to the paternal ancestors of the deceased proprietor are inva- 

riably preferred to those who are competent to offer such cakes 

to his maternal ancestors only; and the reason assigned for 

the distinction is that the first kind of cakes are of superior 
religious efficacy in comparison to the second. Similarly those 

who offer ‘larger numbers of cakes of a particular description 
are invariably preferted to those who offer a less number of 

cakes of the same description; and where the number of such 
cakes is equal, those that are offered to nearer ancestors are 
always preferred to those offered to more distant ones. The 
same remarks are equally applicable to the sakulayas and sama- 
nadokas ;Nbut it would be tedious to enter into further details. ` 

Having shown by the preceding observations that the prin- 

ciple of spiritual benefit is the sole foundation of the theory of 
inheritance propounded in the Dayabhaga, we proceed to deter- 
mine whether the particular claimant before us, namely the son 

of a paternal uncle’s daughter, is competent to confer any such 
benefit on the deceased proprietor. We areof opinion that he 

zis, and we may add that this point was not even contested before ` 

us by the pleader for the respondent. 
That the paternal uncle’s daughter’s son of a Hindu is one 

of his sapindas, is a proposition beyond all controversy. The 

whole doctrine of sapinda is contained in the following passage 

' of the Dayabhaga: : 

` e Since the father and certain other ancestors partake of three 
« funeral oblations as participating in the offering at obsequies, and 
£ since the son and other descendants to the number of three present 
« oblations to the deceased (or to be shared by his manes); and he, 
* who while living presents an oblation to an ancestor, partakes, 
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` “ when deccased, of oblations presented to the same person; there- 


Guro Gosmo“: fore, such being the case, the middlemost of seven who, while 


SHANA 
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“ living, offered food to the manes of ancestors, and when dead 


Asanp Lan “ partook of offerings made to them, became the object to which 


GuosE 


Mazumpar, “the oblations of his descendants were addressed in their life-time, 


and shares with them, when they are deceased, the food which 
‘must be offered by the daughter’s son and other descendants 
“beyond the third degree. Hence, those ancestors to whom he 
c presented oblations, aud those descendants who present oblations 
“to him, partake of an undivided offering in the form of (pinda) 
“food at obsequies. Persons who partake of such offerings are 
“ sanindas,”—Colebrooke’s Dayabhaga, Chapter XI, Section 1, 
verse 38° 


ys yy It is clear from the above passage, that lie two Hindus are 


bound during the respective terms of their natural life to offer 
funeral oblations to a common ancesto? or ancestors, either 


~ of them would be entitled after his death to participate in the 


oblations offered by the survivor to that ancestor or ancestors ; 
and. hence it is that the person who offers those oblations, 
the person to whom they are offered, and the person who parti- 
cipates in them, are recognized as sapindas of each other.f That 
this definition of sapinda is good for all purposes of inheritance 
is conclusively shown by the very next verse, which says: 

/ « This relation of sapindas (extending no further than the 
‘fourth degree) as well as that of sakulayas, has been propounded 
t«c relatively to inheritance.”—Colebrooke’s Dayabhaga, Chapter 
XI, Section 1, verse 39. 

4 In order to apply this definition to the particular case under 
our consideration, we think it necessary to make a few prelimi- 
nary observations on the ceremony of the Parbana Shrad, which 
has been already referred to in an earlier part of this judgment. 
This ceremony consists in the presentation of a certain number 
of oblations, namely one to each of the first three ancestors in 
the paternal and maternal lines respectively ; or, in other words, 
to the father, the grandfather, and the great-grandfather in the 
one line, and the maternal grandfather, the maternal greaf- 
grandfather, and the maternal great-creat-grandfather in the 
other. It is for this reason that this ceremony is frequeatly 
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referred to in the Dayabhaga under tlie name of the Troipurosih 1870 
Pind, or Pind relating to three ancestors; ; and it ts through the ee Goen 
oblations presented at this ceremony, that the relation of sapinda aie 
propounded in that treatise admittedly arises. Every Hindu i is Awaxp Tar, 
bound by his religion to perform this ceremony, for his own sal- Mazumvan. 
vation, which is intimately connected with that òf his ancestors, ` 
is absolutcly dependent on such performance; and of all the - 
ceremonies’ prescribed by that religion, it is, therefore, the most 
mportant. ` 
Such then being the nature of the Parbana Shrad, and of the 
obligation to perform it, it is clear that the deceased proprietor Pa 
was just as much bound to fulfil that obligation as his paternal 
uncle’s daughter’g son, who is now claiming his estate by right of 
inheritance. “Now, it is obvious, from the y very position of the r j 
parties, that the maternal gr eat-grandfather “and the maternal 
great-great-grandfather of the latter are no other persons than 
the paternal grandfather and the paternal great-grandfather 
respectively of the former; and the ¢ conclusion i is, therefose, in- N 
evitable that they are sapindas “of each other ‘according to the 
strictest interpretation of the Dayabhaga® The decenued pro- 
prietor was bound to offer funeral cakes to his own . paternal 
grandfather and paternal great-grandfather, during his life- 
time ; and he is, therefore, entitled, after his death, to participate 
in the cakes that are now offered to those very persons by the 
son of his paternal uncle’s daughter. oe 
But there is another mode for arriving at the same conclusion. 1\ 
The deceased proprietor, it will be seen, was the grandson of the 
maternal great-grandfather of the appellant; and it is admitted 
that the grandson of the maternal great-grand father is entitled 
to inherit as a sapinda according to all the authorities current in 
the Bengal school. If, therefore, the deceased proprietor was 
a sapinda of the appellant, it would necessarily follow, from the 
very definition of that term, that the latter is also a sapinda of 
the former, for if A. is connected with B., through the medium of 
undivided oblations, the conclusion is irresis able that B. is algo 
connected with’A. through the same medium® There is, however, 
an important distinction between the two cases, to which parti- 
cular attention is required. The oblations which the deceased 
6 





>. 


+ 


_ BENGAL LAW REPORTS. [VOL V. 


____ proprietor would have offered to his own paternal grandfather 

pmp and paternal great-grandfather would have gone to the maternal 

great-grandfather and the maternal great-great-grandfather of 

Laz his paternal uncle’s daughter’s son; whereas the oblations offered 
DAR. by the latter to his own maternal great-grandfather and mater- * 

nal great-great-grandfather would go to the paternal grand- 

father and the paternal great-grandfather of the former. Now, 

it has been already observed that, according to the Dayabhaga, 

` oblations offered to paternal ancestors are of higher spiritual 

value than those offered to maternal ancestors, so that it is clear 

that the appellant is a much nearer sapinda of the deceased pro- 

prietor than the deceased proprietor was of the appellant 

Having shown by the foregoing obserVations, that the son of 

. a paternal uncles daughter is fully entitled to come within the 

principle of spiritual benefit which constitutes the’ fundamental 

basis of the law of inheritance propounded in the Dayabhaga, 


a on, 


J daughter has been nowhere mentioned as an, heir in the Daya- 
bhaga. We are of opinion that this objection is entitled to no 
weight whatever. Every one who has gone through the Daya- 
bhaga must have perceived that the specific enumeration of each 
individual heir was not the object which the author had in view.: 
It is perfectly true, that a few of the heirs have been mentioned 
by name here and there; but the great majority of them have 
been left to be determined by the application of the principle of 
/ spiritual benefit. Thus of the numerous relatives who are 
entitled to come in as sapindas by virtue of their right to offer 
oblations to the maternal ancestor of the deceased proprietor, 
the maternal uncle is the only one who has been mentioned by 
ame. “Then again among the sakulayas, or kinsmen connected 
by divided oblations, the grandson’s grandson is the only person 
who has been specifically enumerated; and of the samanodakas, 
or kinsmen connected by libations of water, not one even has been 
so enumerated. [In the face of all these facts, it is impossible 
qto contend that the mere absence of specific enumeration is any 
rground whatever for excluding one single individual who is 


N 
\ . 2. 


0) 


"led to` be mersly Mustrative ? IE ansent Estill entertained — 
: on this point, we have only to refer to the provisions of verse 19, 


` Dayabhagar “Why then are -we to-suppose +hat-the guthor - 
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really competent to fulfil the conditions of heirship laid down 1870 
in the Dayabhaga itself.) (It has been further contended aona oN 
that the order of succession Specified in the Dayabhaga down pat 
to the sahulayas is so precise and complete by itself, that Awash J 
there is no room left for the introduction of the paternal slasuax 
uncles daughter’s son, who, if he is entitled to come in è% 

at all, must come in among the earlier class of heirs, namely, 

the sapindas. } We are of opinion that this objection, too, must 

fail. If the Dayabhaga were a work of the same character 

as the Dayakvama Sangraha of Srikrishna Tarkalankar, 

which does not pretend to do anything more than to lay 

down a mere table of succession, or categorical list of heirs, 

there might have been some foundation for this argument. 

But when we consider that the real object which the author | 

of the Dayabhaga had in view, was to establish a general 
principle of uis own, and not to go through all the particular 
applications of that principle, as is evident from our answer 

to the first objection, it is impossible to attach any weight 
whatever to an argument of this sort If the claimant in this 

case had been the son of a maternal uncle’s daughter, or some 

other relative of the.same description, who is merely compe- 

‘tent to offer oblations to the maternal ancestors of the deceased 
proprietor, no such objection could have been possibly urged 
against him, according to the strictest interpretation of the 









af that work intended 10 exclude-the son of the paterival uncle’s 
n it is bevand all question that he is éipes 
MyMations to a much higher class of ancestors, namely, 

ernai? Why in fact arg wo to puppòse that the enumerá- ; 
Hn ol the one class of sapindas was intended ‘to be exhaus- 
‘tive, whilst that of the other and a far inferior class was intend- 


Section 6, Chapter XI of* the Dayabhaga. The following 
is a literal translation of that verse from the original : 
“Therefore, a kinsman who is allied by a common oblation į 
“as presenting funeral oblations called the Troipurosih Pind | 
in the fumily of the father, or in that of the mother of the / 
NANS 


ONN 
ONS 
‘e Vv 
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1870 “ deceased owner, such kinsman having sprung from his kool, 
Gunu Goen e or stock, though of different male descent, as his own daughter’s 
pau gon or his father’s daughter’s son, &c., or having sprung from a 
Asan L Lau “ different stock, as his maternal uncle, &c., is heir; and the text 
Mazuspan. * (to three must libations, &c.) is intended to propound the succes- 
*" «sion of such kinsmen, and the subsequent passage, (to the 
“ nearest . sapinda the inheritance belongs) must be explained 
“as meant to discriminate them according to, their degree of 

- s proximity.” 

(Now, it is beyond all question that the son of a paternal 
uncles daughter is a sapinda of the same description as the 
gon of the father’s daughter 3) and if it is once conceded, as it 
must be, that the word “ &¢.” used after the words “ maternal 
uncles” is comprehensive enough to include every relative 
who is competent, like the maternal uncle, to offer funeral 
oblations to the maternal ancestors of the deceased proprietor, 
we do not see any reason whatever why the same word “ &c.,” 
which is also used after the words “father’s daughter’s son,” 
should not be considered as comprehensive enough to include 
every relative who is competent, like the father’s daughter’s 
son, to offer such oblations to his paternal ancestors. It is 
perfectly clear that both the texts of Menu, relied upon in 
¢ this verse, are as general in their character as possible, for 
the name of a single heir is not mentioned in either of ,them.__.. 
Why then arę we to suppose that the suthor of the Daya- 
bhaga intendéd to limit the operation of those texts in the € cagg 
of thos Sapindas who are competent to offer fungert 
‘to the paternal ancestors of the deceased pr oprictory 
{ime when he was extending that operation to every 


">, 







who is competent to offer such oblations to his maternal a 
tors only? Surely, if this had been the real object of thie 
author of the Dayabhaga, in open defiance of his own construc- 
tion of Menu, who is universally regarded as the highest autho- 
yity on all questions of Hindu law, he would have not only 
expressed it in a language which could not possibly be mistaken, 
but he would have also assigned some reason, good, bad, or 
indifferent, to justify such gross departure from the very prin- 
ciple which he has so often declared to be the fundamental basis 


: 
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of all his speculations On the contrary, let us, consider for one 1870 
moment what he has himself stated in verse 30, Section 6, nanos 
Chapter XI.’ This verse, which contains the final resumé of all Dat 
his discussions on the subject of inheritance, as is clear from the Axan y 
very position which it occupies in the Dayabhaga, runs as AN 
follows :— ; 
“In like manner the appropriation of the wealth of the! 

‘“‘ deceased proprictor to his benefit in the mode which has been ; 
“ stated should, iu every case, be deduced according ‘to the | 
* anecified order.” 

ere then is a positive injunction to determine every case 
relating to the law of inheritance according to the doctrine of 
spiritual bent) and it is distinctly stated in the very next 
verse that this doctrine has ‘the fullest sanction of “ Menu and í 
other sages,” from whom the whole Flindu law is derived. The ' 
word “deduced” used in the passage above quoted demands .~ 
particular attention. If the author of the Dayabhaga had | 
supposed that all the details connected with the law of succes- i 
sion had been finally settled by himself, no necessity for any 
kind of deduction whatever could have possibly existed. On 
such an hypothesis all that be would have required us to do 
would have been merely to follow those details according to his 
own directions in each particular case. Cit has been said that 
the words “ according to the specified order” would rather go to 
support such an hypothesis ; but it is clear that the e RA i 
pafgrred. to Wygthis place is no-of ee £ 
Bi vers peer ixich ingtely says : 
? sted by t he degree of Bonefit ee ae ane 

Seen re, y What the weelse position hág Oa 

















A aa 






gto ‘the principle of aa benefit would inrerfere wit 

at whieh has been assigned, by the author of the Dayabhayg 
to some of the heirs specified in the earlier part of Chapter AL. 
Whether this is really the case or not, we need not pause to 
enquire, for what we have to determine in the present case is not 

e the precise position which the son of a paternal uncle’s daughter 
is entitled to occupy in the category of heirs, but whether he is | 
entitled to inherit at all. If the author of the Dayabhaga has 


ti 
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1870 sin fact given to any particular heir or heirs a Ba which, if 
Guru Gond not, strictly consistent with the principle which he has himself 
pAn laid down for our guidance, the utmost that can be said is that 
ANAND LAL that particular heir or heirs should be allowed to retain that 
Mazumpar. position. But the circumstance, even if true, cannot be accepted 
as a sufficient reason to justify the total exclusion of one single 
individual who is really competent to satisfy all the require- , 
ments of that principle. If in any case which may arise here- 
after, it should become necessary for us to determine the precise 
position which the son of a paternal uncle’s daughtér is entitled 
to hold in the -order of succession, the question would fairly 
arise whether the, details of a work like the Dayabhaga 
ought to be permitted to override the principle upon which it is 
admittedly based. {We have already shown that, according to 
the author’s own interpretation of Menu, the-nearest'heir is he 
who is competent to confer the greatest amougt of spiritual benefit 
on the deceased proprietor. \) But if, in any case, we are bound 
to depart from that interpretation, merely because he himself_ 
hag done so, we do not see any reason whatever why we should 
add to the inconsistency by pushing it further than the require- 
ments of that particular case. “ Decision must not be made,” says 
Vrihaspati, “ solely by having recourse to the letter of written 
; * codes; since if no decision were made according to the reason 
‘* of the law, there might be a failure of justice.” That this rule 
of construction is perfectly consistent with the dictates of good 
-= > WER ee OTE god that eg 
SF congehifel} ncgept it Myr ghtygilide in the"presenMense; is pe 
from fact that the authority ‘Sf its framer is re 
ame ged, in the Dayabhayg itself. to b ork 
highest dn %ll*questions relating to the Hindu lav A succasiun. eS 
* For the foregoing reasons, we are of opinion that the son of 
ah. paternal uncle’s daughter is entitled to be recognized ag an hei 
acccording to the Hindu law current in the Bengal school. - .. -.. 






Peacocks, C. J.—I concur in the above judgment, and I would 
add that the above view is borne out by the Dayakrama Sangraha, e 
Chapter J, Section 10, verse 9, where it is said:—*“ In 
` «default of the paternal grandfuther’s daughter’s son, the uncle’ 3 
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*<daughter’s son succeeds, because_he_presents two oblations,in 1870 
“which the deceased owner participates, namely, to the owner’s Gusu Gonixnd 
“paternal grandfather and great-grandfather (i. e., hisown mater- DAL 

“ nal great-grandfather and great-great-grandfather.)” - Axaxp Lau 


Guose 
MAZUMDAR. 


Keur, J.—I concur in the judgment. 


Macruenrson, J.—I concur. 


Hosnoussn, J.—I adhere to my original judgment’ given on 
the reference, and I concur in this judgment as practically inf 


accordance with my own. i 


[APPELLATE CIVIL}. 


Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Bayley, 
and fystice Sir C. P. Hobhouse, Bart. 


HARRAK SLING anp axotuee (Dsranpants) v. TULSI RAM SAHU 1870 
(Pusintirr),* Feb. 23. 


Petition of Znpeal under 3. 15, Letters Patent—Time for presenting the 
Petition —Prarkosme Sut for Enhancement of Rent—Act X of 1859, 8. 4— 


Pleading. jp. a R X gs 


Per Norman «ud Iosnouss, JJ. anny, ` dittentirg), held that, in the 
present case, the d fendant had not oither in the wriiten statement 


by his statemer:. in examimation mised fhe we Whether ho Was ae rN 
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under section 15 of the Lettors Teton g eng A Ben ofan “Ap 







ments of the Division Bench are pnt in, The differenceof practico i 
and Appellate Jurisdictions of the High Oourt contrasted). 


Tus was a suit for enhancement of rent, on the ground of im- 
provements caused to the land by irrigation, which had been made 


* Appeal, No. 1 of 1870, tinder section 15 of the Letters Patent, against the deci- 
*sion of Mr. Justice L, S. Jackson, which prevailed on that of Mr. Justice Mitter, in 
Specjal Appeal, No. 1208 of 1888, dated the 25th November 1869, the said Judges 

a being divided in opinion, 
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1870 atthe plaintiff's expense. Itwas admitted by the defendants that 
ux Sma the plaintiff had beon at some expense in providing means ofi irriga- 
a Raw tion for the village by repairing an ahur; but their-witnesses 
denied that their land had received any benefit from the irrigation. 
The defendants also stated that their rent had been unchanged 
for more than twenty years, but not that they had a right to 
hold at fixed rates, on the ground of their rent having been 
unchanged since the time of the Permanent Settlement. No 
issue, therefore, was fixed on the point. 
The defendants in their written statement said that “ by a fixed 
“hereditary holding (gujasta maurasi) from ancient times, 
“more than 20 years, without change, or increase or decrease of 
“rent, this land has been held.” 
In giving his evidence, one of them said,—“ From the time of 
‘my father, this cultivation is AAilmi ancestral. In 1263 (1856), 
“the lands under cultivation were under my*possession, and since 
“my lands had been khilmi jote, from that time one patta or 
“rate has prevailed.” 
-The plaintiff also claimed enhancementn the ground of in- 
creased area; but as this ground was not mentioned in the notice, 
his claim was disallowed. 
The Assistant Colloctor gave plaintiff a decree for the amount 
stated i in the notice, Rs. 151-5 °. 
The uy udge, on appeal BP. the defendants, modified the decree as 
excess of what it appeared proper to give under arepo.t 


ba 







eal enquiry previously ordered py him. 

’The defendants thë oo all the High Court, on the 

ounde Mees 

= ven DERT had found that the plaintiff was not 

Q, hhe- enhanced rate, which he claimed in respect of 

$r algne lands, the suit should have been dismissed. 

77 2. When the plaintiff could not prove that he was entitled to 
the rates claimed in the plaint, his suit in regard te sach land 
should have been dismissed. 

3. The Courts below should have fixed and tried an issue 
under section 4, Act X of 1859, which was distinctly and” 
sufficiently pleaded. 
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from enhancement by -the provisions of section 3, Act X of 1870 
1859. That is the way in which the question is stated by Mr. es Sine 
Justice Mitter; and in my opinion it is perfectly and correctly Turer Rax 
stated. , 
The right which, in a case like this, a ryot puts forward, is -~ 
created by the 3rd section of the Act. That section gives to 
ryots who hold lands at rates of rent which have not been 
changed from the time of the Permanent Settlement the right 
to receive pattas; or, in other words, to continue to hold-at those 
rates. The issue then in a case like this is “whether the ryot 
“has held at rates which have not been: changed since the 
“ Permanent Settlement.” The affirmative of that issue rests on 
the party who asserts that he possesses that right, In my 
opinion the Court is not bound in any case to raise or try an 
issue upon the existence of a right, unless the party asserts the 
existence of such right, and claims to have his title tried. 
Many cases have bee cited by Mr. Gregory in the course of 
the argument. In considering the effect of these cases, it is 
necessary to observe that, in proceedings under Act X of 1859, 
the issue is raised on the statements of the parties on oath. It 
is impossible for auybody to speak from his own personal 
knowledge and observation as tothe state of things which 
existed at the time of the Permanent Settlement. If, there- 
fore, the party setting up a right to, hold at fixed rates 
from the time of the Permanent Settlement alleges facts which 
show that he means to assert that, according to the best of his 
knowledge and belief, his rate of i a not been changed 
from the Permanent Settlement, or! fromta ti ic 
reasonably “believe was as remote ashe ermanent Settleme: 
-guch an allegation i is sufficient. The Statement is made 
as much certainty and positiveness as, looking at “Tae 
with reference to which it is madè and. the restrictions ‘unde 3 
which” the claimant is placed, the circumstances admit” of 
Thus, if a man who produced receipts extending over~forty 
or forty-five years alleged that he and his-ancestors had held at ~ 
an unchanged rate for a very long time, and there was no 
inference that the assertion was not meant to imply that they 
held from a time as early as the Pernianent Settlement, the 
an 8 
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1870 Courts have treated that as an assertion that he and his ancestors 
Hannax Stie had held at rates which had not been changed since the Perma- 
Turar R Rat nent Settlement. That assertion was probably made as positively 
as it was in the power of the ryot to make it. I believe that 

+- not one of the cases cited is not capable of that explanation. 

But the-present case is totally different. It is important to 
see what the claim here is. It is a claim to enhance the rent 

of the defendants’ tenure, upon the ground that the plaintiff has 
provided meansof irrigation of the land by which the produc- 
tive powers of the land have increased. How is that claim met? 

It is met by a denial that the productive powers have increased. 
The defendant makes a further answer in a written statement 
put in before his examination ; he says that, “ by a fixed heredi- 
“tary holding (the words used are gujasta maurasi) from 
“ ancient times, more than twenty years, without change or in- f 

« crease or decrease of rent, this land has been held.” That is the 
written statement. He does not say as far as he or his father 
remembered, but “ from ancient times more than twenty years ;” 
and he does that, in order to throw the burden of proof on the 
plaintiff. That statement was put in on the 4th of November. 

-On the following day, he was examined under section 59, and 

the issue was fixed as provided by section 65; the defendant on 
that occasion did not pretend to say that his predecessors had 

held at fixed rates from the Aime of the Permanent Settlement. 
Nothing of the kind | appears ‘to have been alluded to either by . 
himself or his- pleader. There is not one word.on that point 
till his a Gross-Sgomjnation by the: „plaintiff? s pleader. In answer 
; od pei rhe e siya wo “From the timesof my father, the cultivation 
hilini (reclaimed) ‘ancestral, \From the year 1262 (1855) 
ie G se lands have been in my e on, and I hold receipts for 
“the pe; ment of rent, Since my jote has been khilmi jote, the - 
we “lands have been held at one single rate.” When were his 


ands reclaimed? What was the time of his father since which 
ater” > > er cultivation was khilmi? That was a fact entirely within 
_-7 his own knowledge, and yet no statement was then made which 


could lead to the inference that the Jand had been reclaimed, and 
that his father held the land as reclaimed from the time of ite 
Permanent Settlement. The case then goes to trial, Without 


. tion, whether oral or written, suggests a commencement of thek 
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4, It had not been fownd that the productive powers of the 4870 
land had increased at all from former years; the mere fact of Hanak: Bira 
repairing an ahur would not entitle plaintiffs to enhance, until it Turar sas 
was found that the expense incurred by the zemindar resulted in 
the increase of the productive powers. A general allegation as 
to the increase was not sufficient, 

The appeal was heard by L. S. Jackson and Mitter, JJ., who, 
on the 25th November 1868, delivered judgments as follows :— 


Jackson, J.—The Court is, unfortunately, divided’ in , 
opinion in this case. I, therefore, state my own view, of course 
with some degree of diffidence, because I cannot but feel the 
utmost deference for the opinion of Mr. Justice Dwarkanath 
Mitter on such questions. At the same time I éntertain no 
doubt upon the matter, and it is one which I have go frequently 
considered that I feel na hesitation in stating my opinion at once. 

I do not at all depart from the view I expressed on the 
game question in the case of Dhun Singh Roy v. Chunder Kant 
Mooherjee (1). We. S. Jackson and:Phear, JJ.) there 
said :—“ It may be considered as fully settled that, where a - 

“ ryot, in his answer toa suit for enhancement, pleads pos- 
‘session for a very long time, and expressly claims the benefit 
“of the presumption under section 4, that is tantamount to his 
“naming the Permanent Settlement; andso of} persons holding 
“tenures under section 16.” That prdposition appéars to me 
still to he quite maintainable, in ane ‘the ailsPations -of 
the defendant, and the proof given, make it, clea tet eRe deu 
upon a possession so ancient as to Bring him withif iho leam @ of 
section 4, though he has not expressly ‘referre it to ARAN 
the Permanent Settlement, But where the défendant’s alleg 











holding at a much later period, and his evidence is of the siine 
character, then I do not think we can, give any such effect to Do, ` 
his defence, or that the presumption claimed will- arise from eae 
the proof of twenty years’ occupation at a rent unchanged. 

Zt is no doubt the duty of the Court to lay down the proper 


: (1) 4 W. B. Act X Bul, 48, 


` 


> 
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1870 issues; and if it appeared that in tltis case the issue of holding 
Hanzax Sinegt unvaried rents from the time of the Permanent Settlement 
Tote Rane properly arose, it would be our duty to remand the case that 
ae such issue might be framed and tried; but it seems to me quite 
impossible, from the tenor of the defendants’ title and from 
their oral examination, to collect any such allegation as that 
theirs was a holding which had commenced previously to the 
Permanent Settlement, and had continued from that time to the 

present day at unchanged rates. 

The defendants merely state that the land has come down to 
them from their father, by whom it was first brought into culti- 
vation; and I am bound to say that thie statement is distinctly 
confirmed by the testimony of one of the plaintiff's witnesses. 
I look upon it, I confess, as a very serious matter to decido 
between landlord and tenant, not merely that the landlord is not 
entitled to the particular rent which he alaims in the suit before 
the Court, but that the ryot is exempt from any enhancement 
of his rent for all time to come; and I feel that nothing justifies 
the Court in carrying exemption one sep beyond the limits 
which the law has provided. For these reasons I think that 
there is no valid ground of special appeal in the case bofore us ; 
and that as far as those grounds are concerned, the decision of 
the Court- bélow ought to be affirmed. I think that, under the 
cireunistances of this case, { should not say anything on the 


— Subject ofgeoste. P. 


L-am extremely sorry to differ from my learned 
at ae Deputy’ Collector was wrong, in my-opinion, in 









Mexowmene tenure held by the defendants was protected from en- 
prancement by the provisions of section 3 of Act X. of 1859. 
There are no such things as pleadings, technically so called, re- 
quired by that Act; and it is the duty of the Courtitself to lay 
* down all the issues essential to the right determination of the 

cause, the facts in dispute between the parties being previously ` 


ascertained by examining them or their duly authorized lagents él). 


(1) See as. 64 and 65, Act X of 1859. 


X 
: 
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In the present case, however, it appears that the defendants had 1870 
put in a written statement, and the third paragraph of this writ-'Hannax Sma 
ten statement distinctly raises the plea that their tenure was not "Doar R Rast 
liable to enhancement under the provisions of the law. It is 

true that the paragraph in question does not contain a specific 
statement to the effect that the tenure has been held at a uni- 

form rate from the time of the Permanent Settlement; but such 

a statement is not absolutely necessary, as has been repeatedly 

held by this Court, in order to entitle a tenant to the benefit of 

section 3 of the Act. The said paragraph, however, distinctly 

states that the tenure is a kadimi or apcient tenure, and the 
provisions of section 4 and the various rulings of this Court upon 

that section are expressly set up as a bar to the enhancement 
sought for by the plaintiff. The words “long before twenty 
years” appear to have been used merely with reference to the 
provisions of section 4; and it would be in my opinion altogether 
inconsistent with the entire context to hold that, by using those 

words, the defendants intended to say that their tenure had come 

into existence ata time subsequent to the date of the Permanent 
Settlement. The Deputy Collector says :—“Itis to beobserved that 

‘“the witness Shabrat Ali states that the land was first brought 
“under cultivation by the defendants’ father,” and he wishes 

to infer therefrom that the tenure in question could nothave been 

in existence at the time of the Permanent Settlement. But it is 

to be observed, in the first place, that it is highly unjust‘to deprive 

a party of the opportunity of proving a particular point, -and 

then to draw unfavorable inferences against Hint with? ‘reference~_ 


. to that point, upon the isolated statement off ag Of ithe witnesses E we 






ence of the tenure at the time of the Permanent Settlem Oty 
No pains appear to have been taken by the Deputy Collector: ` E 
to ascertain either from the defendants or from their witnesses ` - 

ag to when it was that the lands were first brought under cul- 
tivation by the defendants’ father; and it is impossible to say 
that, the period during which the tenure has pos: held by the 
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deféndants, .when added to the period during which it was held 


Hannar sa by their father, may not be equal to the period that had elapsed 


Tursi “Raa 
Banu. 


between the Permanent Settlement and the institution of this suit. 

_ It has been said that the point now raised before us was not 
urged in the memorandum of appeal filed by the defendants in 
the lower ‘Appellate Court, the ground taken therein being, 
that the defendants have succeeded in showing that their tenure 
had been held at a uniform rate for a period of twenty years next 
before the institution of the suit, and that the presumption 
arising from that fact in their favor had been no way rebutted by the 
plaintif. This statemgnt appears to be correct; but under the 
circumstances mentioned above, I think that there has been no 
fair trial of this case by either of the Courts below. The lower 
Appellate Court does not appear to have passed any opinion 
even upon the point that was distinctly raised by the defendants 
in their memorandum of appeal. The defendants, it appears, 
had put in their rent receipts for more than twenty years prior 
to the date of suit, and they had, in their examination before the 
Deputy Collector, distinctly sworn that they were the receipts 
of their tenure. It cannot ba, therefore, said that the plea 
taken by them before the’ J judde was altogether unsupported 
by the record; and if the Judge. had inquired into that plea, as 
he was bound to do, it is impossibld, to say what conclusion he 
would have arrived at with reference to it. Under these cir- 
cumstances, I am of opinion that this case has not been properly 


tried, and that it ought to be, . therefore, sent back to the 
’ Court of first instanco to be tried, with reference to the foregoing 


remarks, - j EE teh 


The judgment of Jackson, J., as that of the senior Judge, 


~.° Bection 15 of the Letters Patent, was filed by the defendant on 


‘the following grounds :— 

First.—The Court has committed an error in holding that 
‘the defendants’ allegation suggests a commencement of the ho|d- 
ing at a much later period than the Permanent Settlement. 
© Second.—The Court should have held that the issue of hold- 


; proyailed. p» 
: m Po llth of February 1869, a petition of a, ‘under 


YOL. V.J HIGH COURT. 53 


ing from the time of the Permanent Settlement properly arose 1870 
in this case from the written statement of the defendants and Hannax Bova 
from their oral examination. Titer Raar 
Third.—There is nothing in the defendants’ statements to `: 
rebut, or destroy, or negative the presumption of a holding since 
the Permanent Settlement, and, therefore, the case should-have 
been remanded. 
Fourth.—It has not been found by the first’ Appellate Court 
that the productive powers of the land have increased at all 
from former years. The mere fact of repairing an “ ahur” will 
not entitle the plaintiff to enhance, until it be proved and found 
that the expense incurred by the zemindar resulted in the in- 
crease of the productive powers, by proving actual increase. 


On the same day the following order was passed thereon by 


L. S$. Jackson aud Marxsy, JJ.—No good cause has 
been made out for allowing this appeal long after the lapse of 
thirty days. The judgment of both the Judges composing 
the Division Bench was given in open Court, on the 25th of 
November. The party thereupon had his right of appeal, and 
was bound to present that appeal within thirty days from that 
date, unless he could show good cause to the contrary. The appli- 
cation must be refused. 


A second petition of appeal was presented on the 8rd of 
April 1869, which was in the following terms :—- f 

“ That your petitioner was appellant i ‘Bhecial Ap al, No. 
1208 of 1868, against one Tulsi Ram SAN ani Odicrs. “Wye 


“‘ That the case was heard by a Division Phichof this Hon’bl 


Court, on the 25th November 1868, consisting“ ee 









L. S. Jackson and Mr. Justice Mitter; niih hd 3 a 
difference of opinion between the two learned Jydges, “Whe 
judgment was orally delivered. : e 
“That the decision of Mr. Justice Mitter was in favor. of ` = 
your petitioner, and that of Mr. Justice Jackson against him. ~~ 
e That the written decision of Mr. Justice Jackson was given 
in on the 26th January 1869. : 
fe That your petitioner had filed his stamp paper for an attested 
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___ 1870 __ copy of the judgments of the learned Judges, on the 7th Decem- 
Harrax Sine her 1868, with a view to file an appeal to the Court at large; 
Tuzst Raar, and as Mr. Justice Mitter’s decision was not given in, he re- 
ceived attested copies on the lst February 1869. That, in the 
meantime, constant applications were made to the officers of the 
Court for the copy. 

* That, on the 11th February, an appeal petition having been 
drawn out on full stamp was presented by your petitioner’s 
pleader, Mr. C. Gregory, before Mr. Justice L. S. Jackson’s 
Bench, because His Lordship was one of the Judges who de- 
cided the case, and the application was made to him for the 
admission of the appeal, under the impression that the word 
“Court,” in the rules for admission of appeals to the Court at 
large, was taken to mean any Division Bench. 

“ That your petitioner submits that the word “ Court” means 
the Court at large, of which the Hon’ble the Chief Justice is 
the President. 

s“ That the decision given in on the 265th January 1869 should 
have been dated on that day, according to the rules laid down 
in Act VIII of 1859. 

“That the order of Mr. Justice Jackson and Mr. Justice 
Markby is without jurisdictiony\and ought not, therefore, to 
bind the Court of Appeal under pertot 15 of the Charter 
Act. <a 

« That the Court, as distinguished from a Divisional Bench of 
the Coutt, has the power to admit your petitioner’s appeal. 

_ -č That it is necessary, by the rules laid down, that the petition 
an Mooni contain the objections | tothe decision appealed against, 
s shited and pe entioned, and itwas thought prudent to obtain a copy 
of the jflchent fron an appeal to ‘the Full Court was presented, 
in offer that thé objections may be well considered and stated. 
> hat the judgment of this Court, dated 25th November 
ext sand the order of the 11th February, are herewith filed. 
as se Your petitioner, therefore, humbly prays that the said appeal 
put in by your petitioner, on the llth February 1869, be con- 
sidered as in time, or that an order be made for the admissien 
of the said appeal, and your petitioner, as in duty bound, 
will ever pray.” 
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On the above petition, the following order was passed on 3rd 1870 
April 1869. Mainax 8ixa 
Tower Rast 
Pracock, C. J.—As a Division Bench, we cannot interfere eh 
with the orderof Mr. Justice S. Jackson and Mr. Justice 
Markby. According to my construction of the rule, the appli- 
cation ought to be made to the Appellate Court. The appellant 
is at liberty to apply to the Appellate Court when it sits. Let 
this motion be put on the list for the first day on which the 
Appellate Court sits, and let the pleader on the opposite side 
have notice. 


The final order on the petition was as follows :— 


PEACOCK, C. J. (concurred in by Kemr and MACHPERSON, ' 
JJ.)—We think that the appeal ought tobe admitted. Referring 
to the 1st section of the Rules of the 5th August 1867, regarding 
the admission of appeals, under section 16 of the Letters 
Patent, to which Mr. Gregory has referred, we think that the 
words “ unless the Court in its discretion, on good cause shown, 
shall grant further time,” refer to the: High Court, and not to 
the Division Bench. That being so, the High Court, for the 
hearing of an appeal of this nature, must consist of a Bench 
of at least three Judges. That is analogous with the practice 
laid down in section 333, Act VIII of 1859, in which it is 
enacted that “ appeals shall be made in the form of a memoran- 
“dum, which shall be presented in the. Appellate Court, within 
“the pene hereinafter aoa unless the RESER shall show -~ 





provided-by-section7 of the-Rules- of- August-1867.- 

eThe case now comes before the Appellate Cours: and it 
appears tome that the Court in its discretion ought to allow 
the gppeal to be filed. On the Original Side of this Court, it 
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1870 has been held that delay' in obtaining office copies of the judg- 
Hargar SING ment in a case is no ground for postponing the filing of the 


Tozar Rant memorandum of appeal, as the counsel should note the judg- 


ment on the brief. On that side of the Court, Judges do not 
always put in a written judgment; but on this side of the Court, 
where the first hearing is upon appeal, a written jadgment is 
always putin, in order thatit may be transmitted to the Court 
from which the appeal comes. That being the practice on this 
side of the Court, it appears to me that, if an appeal is pre- 
sented within thirty days from the time at which a written 
judgment is put in, the applicant has a reasonable ground for 
applying to this Court in its discretion to admit it, even though 
filed after thirty days from the time when the judgment was 
delivered orally in Court. The appeal is admitted. 


On a subsequent day, the appeal Was « ‘heard by Norman, 
Bayley, and Hobhouse, JJ. 


Mr. G. Gregory, for the appellants, contended that the 
issue whether or not the defendants were entitled to claim the 
protection of Act X of 1859, section 4, was sufficiently 
raised by the defendants in their written statement and their 
evidence. He referred to Bhoyrubnauth Sandyal v. Mutty 
Mundle (1), Jugmohun Dass v. Poornoo Chunder Roy (2), 
Nyamui-oollah v. Gobind Chunder Dutt (3), Gooroo Doss 
Mundle v. Sheikh Durbaree (4), Dhun Singh Roy v. Chunder 
Kant Mookerjee (5), Poolin Beharee Sein v. Nemaye Chand (6), 
and Koonwur n Coomar Roy v. Assa Beebee (7). 









shat they were ptotetied under section 4, 
B59, with sufficient distinctness. 


l 
RATAN, J.—The question before us is whether the 
yg Collector wis wrong in not fixing an issue upon the 
ie whether the tenure held by the defendants is protected 


(1) W. R., 1864, Act X Rul, 100. (5) 4 W. R., Act X Rul, 43. 
(2) 3 W. R, Act X Rul, 133, (8) 7 W. B., 472. . 
(3) 4 W. R, Act X Rul., 25. (7) 3 W. R, Act X Bul, 170., 


(4) 5 W. R., Act X Rul, 86. 
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objection on the part of the defendant, on the single issue 1870 
whether the productive powers of the land had been increased. Hannar Sina Sino 
The defendant endeavoured to show that hia lands were less Totsr Rax 
productive than formerly. What is the evidence as to that? tia 
Shabrat, his own witness, in his examination-in-chief, says that, 
when the cultivation was new in the time of the defendant’s 
father, the production was five or seven maunds per biga, and now 
it is less. There is no doubt in my mind that the fact that the 
reclamation of the land by the defendant’s father took place in 
recent times was within the knowledge of the parties present when 
the issues were fixed, and that no one pretended to say that the 
reclamation was as ancient as the Permanent Settlement. 
I think that the rule ought to be steadily adhered to, that, if a 
party does not assert a title in himself, the Courts ought not to be 
astute in picking out a title for him. . It is a well-settled rule of 
law' that a man cannoé plead evidence, and section 4 merely 
relates to evidence. It merely declares that,.“ when in any suit 
“ ander this Act it shall be proved that the rent at which land-is 
“ held by aryot has not been changed for twenty years before the 
“commencement of the suit, it shall be presumed that the land 
«c has been held at that rent from the Permanent Settlement, unless 
“ the contrary be shown, or unlegs it be proved that such rent was 
“ fixed at some later period.” l 
A man is not at liberty to say “I have some evidence” (evi- 
dence which is rebuttable) that the land was held at fixed rates 
“ from the time of the Permanent Settlement.” : 
Suppose a suit was brought on a bond, and the defendant, 
instead of ‘saying that he had paid the amount secured by the 
bond, which would be a matter the truth of which would be. 
within his own, knowledge, were to say, “I produce this paper,” 
purporting to be a receipt; “ the plaintiff’s name is signed on it.” 
That would not be equivalent to saying he had paid the money ; 
it would be no answer to the suit. The defendant-would be 
asking the Court to draw an inference as to a fact, the existence 
of which he did not venture to assert. I think that the Deputy 
. Collector came to a right conclusion, when he said-that “the 
“ defendants have not pleaded a right to hold at fixed rates, on the 
“ gropnd of the rent having been unchanged since the Permanent 
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1870  “ Settlement, but only that their rent has been unchanged for 
Harna Sxe “ more than twenty years ;” and that he was right in not trying 
Turar R Ram the truth of an allegation which the defendants did not assert. 

i Under these circumstances I think that the decision of Mr. 
Justice Jackson, the senior Judge, is the correct one, and that 
it must be affirmed with costs. 


Hosuovsn, J.—The plaintiff in the Court of first instance 
sued the defendants, who are the special appellants before us, 
for arrears of rent upon their tenure for the year 1274 (1867). 

The defendants put in a written statement, and one of them 
gave his deposition on oath, in answer to the averment of the 
plaintiff, and the Court of first instance gave the plaintiffa 
decree for a certain amount of rent, and declined in the follow- 
ing words to entertain the particular issue, in the matter of 
which there is now a contention before us. The Court 
remarks:—‘ As the defendants have not pleaded a right to 
“hold at fixed rates, on the ground of- the rent having been 
“unchanged since the date of the Permanent Settlement, but only 
“that their rent has been unchanged for more than twenty years, 
“ no issue has been fixed on this point. It isto be observed that 
“their witness Shabrat Ali states that the land was first 
“brought under cultivation by defendants’ father.” The Court 
in these terms declined to go into the question as to whether the 
lands were held at rates which had remained unchanged from 
the time of the Permanent Settlement. 

The case then came, after having passed through the lower 
Appellate Court, before a Division Bench of this Court, in 
special appeal, and the senior Judge in that Division Bench 
having differed from the junior Judge upon the question as to 
whether any issue arose such.as the first Court refused to 
entertain, his judgment became the judgment of the Court, 
and is now under section 15 of the Charter in appeal before us. 

Mr. Justice Mitter has considered that the question of un- 
changed rate, from the time of the Permanent Settlement, was 
raised upon the pleadings, and that the first Court was bound, 
therefore, to try and determine that question; and the learned 
Judge would, therefore, have remanded the case for trial of that 
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issue. Mr. Justice Jackson, on the other hand, considered that 1870 
the issue did not properly arise, and the material part of his Harrax Sme 
judgment may, I think, be found in the following words :— Pos 
“Tt is no doubt,” the learned Judge remarks, “the duty of the 
“Court to lay down the proper issues; and if it appeared 
“that in this case the issue of holding at unvaried rents from 
“the time of the Permanent Settlement properly arose, it would 
“be our duty to remand the case that such issue might be 
“framed and tried; but it seems to me quite impossible, from 
“the tenor of the defendants’ title, and from their oral examina- 
‘tion, to collect any such allegations as that theirs was a holding 
“ which had commenced previously to the Permanent Settlement, 
“and had continued from that time to the present day at un- 
“changed rates.” In these words, the learned Judge seems 
to me to have considered that the issue did not properly 
arise, because it could not be collected from the tenor of 
the defendants’ title, and from their oral examintion; and 
he goes on further to say that it could not be collected 
from certain evidence given on the part of the defendants to 
which he refers. The words on which Mr. Gregory for the 
appellant relies as raising the issue in question, are thus 
stated in the written statement of the defendants. The de- 
fendants there state that the tenure is not liable to enhancement 
by reason of its being “a gujasta maurast tenure from an- 
“ cient times, for more than twenty years, without change, or in- . 
“ crease or decrease of the rate at which this tenure has been 
“held; that the cultivation (jote) was ancestral, and has re- 
« mained, according to old custom, at one rate; and by reason of 
“the tenure being gujasta maurasi the rent is not enhance- 
“able, and the prayer to enhance is opposed to the provisions of 
“section 4, Act X of 1859.” This, in my opinion, is, on the 
very face of it, a statement somewhat vague in terms; but still 
in making that statement, the defendants do point to the pro- 
visions of section 4, Act X of 1859, the terms of which section 
will be seen to comprehend a tenure which was in existence at 
the time of the Permanent Settlement; and if this statement had 
stood, alone, and was all that we had to consider in this case, 
I should have been inclined to say that, having reference to the 


`~ 
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1870 various precedents, Bhoyrubnauth Sandyal v. Mutty Mundle (1), 
Hasnan Sixe Jugmohun Dass v. Poornoo Chunder Roy (2), Nyamutoollah v. 
Turar R Rax Gobind Chunder Dutt (3), Dhun Singh Roy v. Chunder Kant 
Mookerjee (4), Gooroo Dass Mundle v. Shejkh Durbaree (5), Poolin 
Béharee Sein v. Nemaye Chand (6), and Koonwur Raj Coomar 
Roy v. Assa Beebee (7), on which Mr. Gregory has relied, there 
was some indication that the defendanta had at one time intended 
to plead that they held a tenure of the nature contemplated by 
section 4. But whatever the defendants may have intended to 
plead when they first filed their written statement, I think it is 
quite clear, from the subsequent proceedings, that they aban- 
doned, if ever they seriously attempted to put forth, any such 
case as that the tenure existed and was held at one rate of rent 
from the time of the Permanent Settlement. I observe that the 
written statement was put in on the 4th November. On the 5th 
November, the defendant was examined, and I understand that 
in his examination-in-chief he confined himself merely to the 
statement that the lands had not been improved by the irrigation 
works put up by the plaintiff, and that no measurement of. the 
lands had been made in his presence ; and it was not until he was 
subjected to cross-examination that he made anything’ like 
even an allusion to the existence of his tenure at the time of 
the Permanent Settlement, and then what he said on that occa- 
sion was something very far short of whathe had only the day 
before stated in his written paper. The words he used were 
these :—“ From the time of my father, this cultivation is khilmi, 
* ancestral. In 1263 (1856) the lands under cultivation were 
* under my possession, and I hold receipts for payment of the 
“ rents; and since my lands had been AAi/mi jote, from that time 
“ one patta or rate has prevailed.” This seems to me to be a con- 
siderable departure, and resiling from the statement he made the 
day before on paper. Then it seems to me, as pointed out by 
the pleader for the respondent, that, in accordance with the pro- 
visions of section 65 of Act X of 1859, it is at any rate prin- 


” 0) W. Ra 1864, Act X°Ral., 100. (5) 5 W. R, Act X Ral, 86. 
(2) 3 W. R, Act X Rul., 133. - (6) 7 W. Bu 472. 
(3) 4 W. R Act X Ral, 25. (7) 3 W. R., Act X Bul, 170... 


(4) 4 W. R., Act X Rul., 43. 


VOL. V] HIGH COURT. 63 


cipally from the examination of parties that the issues which 1870 
have to be decided under Act X are to be framed. I do not Harmar Sme 
think that it can be said, as the pleader would have contended, Torat R. Ram 
that the written statement should not be taken into considera- 
tion at all, because, by the provisions of section 59 sucha 
statement is receivable in evidence; and it would be absurd to 
suppose that the Legislature, while it provided that such written 
statements might be placed on the record, could have intended 
that such statements should not, when on the record, be taken 
into consideration. However, I think, with reference to the pro- 
visions of section 65, that it was intended that the Revenue 
Courts in framing issues should more particularly look to the 
examination of the parties themselves. The issues in this case 
framed after the examination of the parties, i. e., of the defend- 
ants, on the 5th November 1867, was this:—Have the produc- 
tive powers of the lapds been increased by the akur, which 
the plaintiff set up; and if so, to what extent. This was the 
issue which, after the examination of the parties, and in their 
presence, the Revenue Court laid down and to this issue the 
evidence on both sides was directed: and beyond the vague state- 
ment to which I have referred, as having been given by the 
defendant in his examination, there is nothing that has been 
shown to me which points to the trial of any issue other than 
that which has been already referred to. Neither is there any- 
thing on the record, in the way of protest, on the part of the 
defendants against this issue, nor in the way of a request 
from them that any other issue, in addition to that stated, 
should be entertained and determined by the Court. The case 
upon the record was closed on the 27th November, and on the 
28th November the Court gave judgment upon it. Then on 
that day, for the first time, there seems to have been something 
like a suggestion that the Court ought to have tried an issue as 
regards the existence of the tenure of the Permanent Settlement. 
This appears in the shape of a petition on the part of the defend- 
ant by his mooktear, and not verified ; the material part of which 
ig, couched in these terms :—“ Though my gujasta cultivation 
“ig from the time of the Permanent Settlement, and documentary 
“ evifence has been put in of twenty-nine years, yet by reason 


64 


1870 


BENGAL LAW REPORTS. [VOL. V. 


“of its being entered in the written statement ‘ more than twenty 


Hannan Sise “ years, and not the words ‘ Permanent Settlement,’ consideration 
Torst Ram ‘or issue in respect of the gujasta has not been fixed. The 


BARU, 


‘fact is that, when the number of years is not specified, then 
“when I said ‘more than twenty years,’ that is equivalent to 
“having said 100 years, and the Permanent Settlement isin 1202 
“(1795).” Therefore, the petitioner concludes, by praying that 
the Judge do conduct, or cause to be conducted, a local investi- 
gation, and we may presume that it was a local investigation, 
amongst other matters, of the question of the existence of this 
tenure at the time of the Permanent Settlement. Upon this pe- 
tition, the Judge remarked that the case was closed; that he 
was about to give his decision, and therefore he rejected the 
prayer in the petition; and thereafter in his judgment, the Judge 


‘gives that decision in the matter of this particular issue which 


I have before quoted. It seems to me, upon this state of the 
evidence as if appears upon the record, that, if we may say that 
there was in the first instance something in the written statement 
of the defendant upon which the issue before us might have 
been founded, I think we cannot but say, upon examining his 
own deposition and those of his witnesses, and upon looking to 
the conduct of the case on his part in the first Court, that he 
never did really intend to raise, and did not attempt to raise 
until he had been defeated upon the real point, an issue upon 
the question, of the existence of the tenure at the time of the 
Permanent Settlement; and I am confirmed in this opinion by 
observing that, when the defendants appealed to the lower 
Appellate Court, they did not say that an issue had not been 
framed and tried which ought to have been framed and tried, and 
did not demand a retrial on such new issue; but they said that, 
upon the evidence on the record, this particular fact, in the mat- 
ter of which they now come before us, had been established. 
It results from what I have said that I agree with the learned 
Judge whose decision has prevailed in this case, that the issue 
did not properly arise, though I do not agree altogether with 
every reason on which the learned Judge has supported his de- 
cision; and though Mr. Grégory for the special appellant con- 
tends that it is not in this way that we are entitled to dest with 
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the judgment now before us, yet I apprehend: that the point 


1870 


86, 


before us, on which the learned Judges differed, is, whether, upon. pies Sina 
the evidence on the record, the Judge of the first Court was Tozar Raat 


vight or wrong, whatever his reasons were, when he decided 

that this issue did not arise, and could not be decided by him; 
and I think that, upon this point, the learned senior Judge is 
right when he says that the issue did not arise. I would, therefore,, 
affirm his judgment, and dismiss. this.appeal with costs.. 


BAYLEY, J.—I regret very much to say that I differ from my 
learned colleagues in the view that I take of this case. I think 
that the judgment of Mr. Justice Mitter is right, and ought to 
be affirmed. At this late hour I will not enter into all the de- 
tails and particulars that we have heard in. the course of the 
argument, but will confine myself to two leading facts in the case 
which I consider material. 

The plaintiff sued to enhance the rent of the defendants by 
reason of the greater productiveness of the soil, in consequence 
of certain irrigation works alleged to have been provided by the, 
plaintiff, 


The defendants denied that the productiveness in the soil had ` 
increased, and made the following written statement in answer | 


to the plaintiff’s claim in words which, for exact reference, I 
read from the Court’s paper-book :—“ The rate has continued 
“from long before twenty years, without alteration oy change, at 
« old hereditary rate.” Defendants then go on to state in the same 
written statement: “The former proprietors did not, by 


* reason of the old hereditary tenure, enhance the rent. Under ` 


“ such circumstances, plaintiffs suit for enhancement of rent 
* on the basis of the notice is inadmissible, under ecction 4, 
“ Act X of 1859, and various precedents.” 

After this written statement was put in, one of the defendants 
was examined. There the examination-in-chief refers only to 
the question of the productiveness of the soil. The Court asks” 
the defendant no question as to whether defendant pleaded 
that, his tenure was protected by reason of its existence from 
the time.of the Permanent Settlement or not, but the plaintiff's, 


vakeels asks him some. questions to, which the defendant answers.. 


9 
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__1870 _ in the terms given by Mr. Justice Hobhouse. He does not 
Bae Hamax Bme there specifically mention either section 4, or that he held 
Tozar Rax from the time of the Permanent Settlement, or from more than 
Sanu. 
twenty years. He merely says that the lands are AAiimi(reclaimed) 
lands of a hereditary nature, maurasi, and from his father’s time. 
Upon these statements of the defendants, the Deputy Col- 
lector was of opinion that the plea of exemption from enhance- 
ment, under the provisions of sections 3 and 4, Act X of 1859, 
was not intended to be taken by the defendants, and therefore 
no issue was necessary to be fixed upon this point. I may as 
well here refer to a petition, dated the 27th November 1867, 
put in by the defendants, in which they very clearly stated that, 
by the use of words like “all along, more than twenty years,” 
they meant to have the benefit of the presumption of sec- 
tion 4, and that the use of the words “ more than twenty years’ 
was equivalent to naming 100 years, and the Permanent Settle- 
ment was within 73 years,in 1202 (1795). Itis true that this peti- 
tion seems to have been put in, after the evidence had been taken, 
and when the Deputy Collector was about to pronounce his 
judgment ; but yet I take it as an index to the nature and char- 
acter of a plea of exemption under sections 3 and 4, which the 
defendants really all along intended to set up against the plain- 
tiff’s claim. Under the provisions of Act X, it is not absolutely 
_ necessary fora party to plead precisely in the very words of 
, the sections, and it was for some time a question of doubt, 
whether to entitle a ryot to the benefit of section 4, it was ne- 
cessary for him, expressly to refer the Permanent Settlement; 
but the whole current of decisions of our Court has now settled 
the point that it is not necessary for a ryot expressly to use the 
very words, if he pleads substantially that he has held at one 
rate from the period of the Permanent Settlement; and if he 
proves twenty years’ holding at any uniform rate, that will suf- 
fice to raise the presumption that he held at one rate from the 
time of the Permanent Settlement; and it will be then for the 
other party to rebut the presumption by showing that the rent 
had varied at some period subsequent to the Permanent Settle- 
ment, Now section 59 of the Act seems to contemplate that 
the real facts are to be elicited by the Court from the gxami- 
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nation of the parties, and also from the plaint and written state- 
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ments. In the present case, however, it is clear that there was Hanrax Sma 
no examination of the defendant by the Court on the point as to Touar Raar 


whether the nature of his tenure was such as to bar the plain- 
tiff’s suit for enhancement, with reference to sections 3 and 4 
of Act X of 1859. Now, from the words in the written state- 
ment of the defendants above cited by me, and also from their 
petition of the 27th November referred to above, it seems to me 
sufficiently clear that the defendants gave the Court to under- 
stand that their tenure had existence from a very long date, and 
invited an issue on the question, whether it was liable to en- 
hancement, under the provisions of sections 3 and 4, It is, 


however, contended that, when the Deputy Collector declined ‘ 


to raise an issue upon this question, this point was not made 
a subject of appeal before the lower Appellate Court. But I 
think that such a pouft was taken, though not very clearly, in 
the words where the defendants said that the lower Court was 
wrong in not allowing them the exemption they sought under 
the provisions of section 4, Again, in the third ground of 
special appeal to this Court, we distinctly find that there was an 
objection by the defendants that the very issue should have 
been distinctly raised and tried. It is clear from the judgment 
of the Deputy Collector that he did not raise and try the issue, 
simply because the defendants said that they held at, one rate for 
more than twenty years, instead of saying that they held from the 
time of the Permanent Settlement, which statement alone, it 
seers in his opinion, would have entitled the defendants to the 
benefit of section 4. The Deputy Collector says:.—* As. the 
“defendants have not pleaded a right to hold, at fixed rents, on 
“the ground of the rent having been unchanged since the date 
“of the Permanent Settement, but only that their rent has been 


“unchanged for more than twenty years, no issue has been ` 


“fixed on this point.” As pointed out above, this view is clearly 
opposed to the whole current of decisions of this Court, which 
have invariably held that the naming of, the A manent Settle- 
ment is not absolutely necessary. ~ 

Fordhese reasons I think the defendants in their written 


statement, and in the petition of 27th November, and ‘in the’ 
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whole ‘tenor of their answer, gave sufficient means to the Court 


Hannar SING to raise the issue as to whether their tenure was protected 
Tozar R. Rax under the provisions of sections 3 and 4, Act X of 1859. 


1870 


March 9. 


I concur, therefore, with Mr. Justice Mitter in holding that 
the Deputy Collector was wrong in not having raised and tried 
an issue upon that point. 

I would, accordingly, reverse the judgment of the senior Judge, 
Mr. Justice Jackson, and remand the case to the first Court for 
determination of the issue above noticed. 


Before Mr, Justice L. S. Jackson and Mr, Justice Phear. 


GOLAM ASGAR (Pramrirr) v LAKHIMANI DEBI 
AND OTHBRS (DEFENDANTS).* 


Execution of Decree—Limitation—Purchase of Decree in Execution—Act XIV 
of 1859, s. 20. : 

G. A, obtained a decree against M. Afterwards L. N., who had obtained a decree 
-against G. A., attached the decree which he (G. A.) had obtained against M., and, 
upon sale in execution, became himself the purchaser of that decree. It afterwards 
appeared that the decree held by L. N. against G. A. was barred by limitation. 

Held, that the execution of L. N.’s decree against G. A. being barred by lapse of 
time at the time of sale, the sale was invalid. 

Tue following case was referred, for the opinion of the High 
Court, by the Judge of the Small Cause Court of Ranaghat: 

“ The plaintiff had got a decree against Ramdhan Maddak, and 
afterwards the defendants, in execution of a deciee, which they 
held against plaintiff, put up for sale, and themselves purchased, 
the plaintiffs decree against Maddak. Meantime, a litigation was 
going on between the plaintiff and the defendants, in reference to 
the decree, which the latter held against the former, and which 
was finally held to be barred by limitation ; but before this con- 
summation was arrived at, defendants had sold, and themselves 
bought in, plaintiffs decree against Maddak. The plaintiff now 
sues them for the amount of that decree with interest. Thedefend- 
ants, admitting all the facts stated above, plead that, when their 
decree against the plaintiff, in execution of which the plaintiff's 

* Reference, No. 3 of 1870, from the Judge of the Small Cause CourPof Rana- 
ghat, dated the 31st January 1870. : 
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decree against Maddak was sold, ind bought in by them(defend- —_1870 
ants) was declared barred by limitation, everything done in Gorax Asear 
execution of it became ipso facto void, among the rest the sale Larm 
and purchase by them (defendants) of the decree against Mad- bui 
dak,’and that the plaintiff has reverted to his original position, as m 
decree-holder, and can execute the decree against Maddak, no 

part of which has been satisfied by the latter, and which is still 

in full force, and that the defendants have no objection to bis doing 

so: so that, in fact, the plaintiff has suffered no injury at all, 

The first question is whether the invalidation of the defendants’ 

decree ipso facto voids the sale, in execution of it, of the plaintiff's ' 
decree against Maddak, and remits the plaintiff to bis original 
position as holder of that decree. If so, he has of course no right 
of action in this Court, because his decree against Maddak 
being still unexecuted, and not barred by limitation, he will be 
in as good a position With regard to it as ever, and will have 
suffered no loss by the defendants’ proceedings. But, if notwith- 
standing the judgment on limitation, the sale remains valid, he 
will have been deprived of all benefit from his decree. 

“ The second question is, supposing that the sale of the decree 
‘against Maddak remains valid, notwithstanding that the decree, 
in course of which that sale took place, was subsequently set 
aside, is plaintiff’s proper remedy a suit in this Court, or is he 
barred by section 11, Act XXIII of 1861?” 

As bearing upon the first question, the Judge referred 
to Chunder Kant Surmah Talookdar v. Bissessur Surmah 
Chuckherbutty (1), Jan Ali v. Jan Ali Chowdhry (2), Nursing 
Churn Sein v. Bidyadhuree Dossee (3), Jodoo Nath Gossain vy. 
Nobohishen Chatterjee (4). 


3 


The following were the judgments of the High Court : 


JAOKSON, J.—In this case the first of the two questions 
raised by the Officiating Judge of the Small Cause Court at 
Ranaghat is the only one which it seems necessary to answer. 
Ihat question is, whether the invalidation of the defendants’ 


GF 7 W. R, 312. (3) 2 W. R, 275. 
(2) 1B. L, B, A. C, 66. (4) 4 W. R 66. 
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decree voids the sale made im execution of it of the plaintiff's 


Goras Ascan decree against Maddak. 


LAKHIMANT 
Dust. 


The circumstances were that the plaintiff, Golam Asgar, had 
got a’ decree against Maddak, and afterwards the defendants, 
Lakhi Narayan and others, who held another decree against the 
plaintiff, Golam Asgar, sold, and became themselves the pur- 
chasers of the first mentioned decree against} Maddak. It 
afterwards turned out that the decree which Lakhi Narayan and 
others held against Golam Asgar was barred by limitation. The 
question, therefore, is, whether the circumstance that the execu- 
tion of the decree, under which that sale took place, was barred 
by lapse of time, invalidated all that took place in that execu- 
tion. Itseems to me quite clear thatit did. In the cases referred 
to by the Judge of the Small Cause Court, the facts were other- 
wise. In those cases, the sale took place under a decree which 
at the time of the sale was in force and valid; and, consequent- 
ly, the Court in selling the property acted with jurisdiction, and 
the circumstance that the decree was afterwards reversed on 
appeal, or upon a review of judgment, would not vitiate what 
was done under the decree before reversal, or divest the Court 
of its jurisdiction to do that which it did. In the present case, 
it appears that, at the time of the sale, the execution of the de- 
cree under which the sale took place had been barred by limi- 
tation. The Court was, therefore, incompetent to execute that 
decree, or to do anything under it. The sale, therefore, natur- 
ally, like every thing else done in that stage of the’ proceedings, 
and after the bar of limitation had occurred, fell to the ground. 
Under.these circumstances the plaintiff, it is clear, is not in any 
way injured by what took place, and has no cause of action 
against the defendant. 


Puear, J.—It has before occurred to me to draw a 
distinction between the case of a sale effected in execution 
of a decree which was valid at the time of the sale, and 
a sale in execution of a decree which is afterwards pronounced 
by a competent Court to have been an invalid decree at 
the time of that sale. I concur in the judgment pronougced 
by Mr. Justice Jackson. 7 : 


VOL. V.] HIGH COURT. 


a 


[ORIGINAL CIVIL}. 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Macpherson. 
KELLY v. KELLY arw SAUNDERS. 


Co-respondent’s Right to be heard in Appeal—Adultery—Alimony—Divorce 
Aci (IV of 1869), 8. 837—Access to Children—Costs. 


A husband brought a suit for divorce against his wife on the ground of her 
adultery ; the co-respondent appeared in that suit. The respondent appealed on 
the ground (inter aha) that, on the evidence, the Court ought to have hold that tho 
adultery was not proved. Held, thatin that appeal the go respondent was not 
entitled to be heard in opposition to tho appeal, 

The Court has power, under section 87 of Act IV of 1869, to order permanent 
alimony to the wife, when a husband obtains a divorco on the ground of her adul- 


tery. When tho marriage is dissolved on account of the adultery of the wife, sho: 


is not entitled to have access to the children of the marriage. 


THIS was an appeal from a decision of Mr. Justice Phear in 
a suit under the Indian Divorce Act, IV of 1869. The suit 
was brought by the husband for a divorce, on the ground 
of his wife’s adultery, and the petitioner had, by order of 
the Court, deposited in Court a sum to cover the expenses 
of the wife’s costs and alimony pendente lite. Mr. Justice 
“Phear, on the evidence before. him, gave a decree nisi for a 
divorce, and decreed damages against the co-respondent (1). 
From this decree the respondent appealed, principally on 
the ground that the ‘evidence did not show that adultery had 
been committed. 


r 


Mr. Creagh and Mr. Hyde were heard for the appellant. 


Mr. Marindin and Mr. Cowell for the respondent were not 
called on. 


Mr. Piffard applied to be heard on behalf of the co-respondent. 


Pxracock, C. J.—I think it clear that the co-respondent has 
no right to be heard in this appeal in opposition to the appeal of 


j (1) $B. L. R, O. Cy 67, 
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Mrs. Kelly. The appeal is on the ground, first, that, upon the 
evidence, the learned Judge ought to have found that the adul- 
tery was not proved. If the co-respondent can appear and oppose 
on that ground, and say that the Judge was right in finding that 
adultery was committed, it would be contrary to the prayer con- 
tained in his written statement, in which he prayed that the 
Judge would reject the prayer of the petitioner. The same 
reasoning applies to the other two grounds of the appeal. It is 
said by Mr. Piffard, that possibly Mr. Saunders may have an 
interest in setting aside the décree, on the ground that if the 
divorce is granted, Mr. Saunders will be obliged to marry Mrs. 
Kelly; but I know of no legal obligation on the part of the co- 
respondent to marry her, and under these circumstances it appears 
to me that there is no ground for hearing the co-respondent. 

„It appears to me that there are no grounds for reversing the 
La of Mr. Justice Phear, upon the question of fact as to 
whether adultery was committed by Mr. Saunders and Mrs. 
Kelly, or upon the ground that that adultery was condoned. 

The rules upon which the Courts act in cases of this kind 
were very clearly laid down by Lord Stowell in the case 
of Loveden v. Loveden (1). He there said: “ It is not necessary 
s for me to state much at large the rules of evidence which 
“ this Court holds upon subjects of this nature, or the principles 
“ upon which those rules are constructed: they are principles 
* go consonant to reason, and to the exigencies of justice, and 
* so often called for by the cases which occur in these Courts, 
“ thatit is on all accounts sufficient to advert to them briefly. It 
«is a fundamental rule that it is mot necessary to prove the 
« direct fact of adultery; because, if it were otherwise, there is 
* not one case in a hundred in which that proof would be attain- 
“ able: it is very rarely indeed that the parties are surprised in 
* the direct fact of adultery. In every case almost, the fact is 
“ inferred from circumstances that lead to it by fair inference as, 
“ a necessary conclusion; and unless this were the case, and 
* unless this were so held, no protection whatever could be given , 
< to marital rights. What arethe circumstances which lead to such 


(1) 2 Hagg. Con. Rep., 2. 


VOL. V.J] , HIGH COURT. 


“ a conclusion cannot be laid down universally, though many of 
* them, of amore obvious nature, and of more frequent occurrence, 
€ are to be found in the ancient books. At the same time it is im- 
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_ possible to indicate them universally, because they may beinfi- Sauxpzas. 


“ nitely diversified by the situation and character of the parties, by 
“ the state of general manners, and by many other incidental cir- 
“ cumstances apparently slight and delicate in themselves, but 
“ which may have most important bearings in decisions upon the 
* particular case. The only general rule that can be laid down upon 
* the subjectis, that the circumstances must be such as would 
* lead the guarded discretion of a reasonable and just man to the 
“ conclusion; for it is not to lead a rash and intemperate judg- 
“ ment, upon appearances that are equally capable of two inter- 
“ pretations; neither is it to be a matter of artificial reasoning, 
“ judging upon such things differently from what would strike the | 
“ careful and cautious consideration of a discreet man. The facts ` 
« are not of a technical nature ; they are facts determinable upon 
“ common grounds of reason, and Courts of Justice would wander 
“ very much from their proper office of giving protection to the 
“ rights of mankind, if they let themselves loose to subtilties and 
“ remote and artificial reasonings upon such subjects. Upon such 
“ subjects the rational and the legal interpretation must be the 
“game. Itis the consequence of this rule that it is not necessary 
“ to prove a fact of adultery in time and place; circumstances 
e need not to be so specially proved, as to produce the conclusion 
« that the fact of adultery was committed at that particular hour 
“or in that particular room; general cohabitation has been. 
* deemed enough.” 

The appeal was dismissed with costs, and the decree nisi was < 
made absolute. 

Mr. Creagh applied for permanent alimony, citing Keats v. 
Keats and Montezuma (1), and that the wife might have access 
to her child. 

Mr. Marindin, contra, cited Winstone v, Winstone and 
Dyne (2), Ratcliff v. Ratcliff and Anderson(3), and Thompson 
v. Lhompson and Sturmfells (4), as to access. 


(1) 18. & T., 334. (3) 18. & T., 467. 
(1) 28. & T., 246. (4) 28. & T., 402. 
d f 10 
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Mr. Creagh in reply. 


PrAcocK, C. J.—The cases which have been cited establish 
that, under the English Divorce Act, the Court has power to 
award permanent alimony to the wife, even when a husband 
obtains a divorce on account of adultery committed by her; and 
I have no doubt that, under section 37 of Act IV of 1869, this 
Court may order permanent alimony to thé wife under similar 
circumstances. The firstclause of section 37 enacts that “ the 
* High Court may, if it think fit, on any decree absolute, declaring 
“ a marriage to be dissolved, or on any decree of judicial separa- 
“tion obtained by the wife, order that the husband shall, to the 
* satisfaction of the Court, secure to the wife such gross sum of 
“money, or such annual sum of money, for any term not exceed- 
“ìng her own life, as, having regard to her fortune (if any), to 
“the ability of the husband, and tothe conduct of the parties, 
‘it thinks reasonable ;” and clause 4 says that, “in every such 
‘ case, the Court may make an order on the husband, for payment 
to the wife, of such monthly or weekly sums for her mainte- 
“ nance and support as the Court may think reasonable.” 

It was contended in the course of argument that the words 
* obtained by the wife ” at the end of the Ist clause of section 37, 
overrode the whole of that clause; and that, consequently, the 
power given to the Court to order alimony was only when a 
decree absolute declaring a marriage to be dissolved should be 
obtained by the wife. But that is clearly not the grammatical 
construction of the clause, for two different kinds of decrees are 
evidently referred to,—the first is on any decree absolute declar- 
ing a marriage to be dissolved ; the second, following the word 
“ or,” on any decree of judicial separation obtained by the wife. 

I have no doubt that the intention of the Legislature by this 
section was to give the High Court the same power as the 
Courts have in England, and that the grammatical construction is 
the correct one; and consequently that the Court may, if it think 
fit, on any decree absolute, declaring a marriage to be dissolved on 


- account of the adultery of the wife, make an order on the husband 


for payment to the wife of such monthly or weekly sums for her 
maintenance and support as the Court may think reasonable, 
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The evidence in this case did not satisfy me that the husband 
was conniving at the adultery of his wife, or that he had been 
guilty of such wilfal neglect or misconduct of or towards her 
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. . D 
as would justify the Court in refusing to pronounce a decree SavNbEns. 


of divorce, under the 4th clause of section 14; but I do 
think that, in this case, the husband did not take that care of 
his wife which he ought,to have done; for it appears from the 
evidence that he allowed her to go out to parties alone without 
accompanying her; and that he allowed her, on those occasions, 
to remain out until late hours of the night. The co-respondent 
has absconded, and there appears to be no hope that he will 
make any provision for Mrs. Kelly. Under these circumstances, 
the question is whether a small sum should be allowed to her 


for maintenance and support, or whether she should be left in a 


state of destitution. 

From the affidavit of Mr. Kelly, it appears that his pay 
amounts to rupees 519-8 a month, and that .his marriage expens- 
es are rupees 443-12. He has two daughters, one by the respond- 
ent, Mrs. Kelly, and one by his former wife; and he swears 
in his affidavit that he fully expects that he will be obliged 
to retire on his pension at the end of the present year, and that 
then his income will be reduced from rupees 519-8 to rupees 
220-12. The petitioner has offered to settle on Mrs. Kelly 
‘the damages which he may recover in the suit, but there appears 
to be very little prospect that those damages will be ever realized. 

Under these circumstances, it appears to the Court to be 
reasonable that the Court should make an order on the husband, 
under clause 4, section 27 of Act IV. of 1869, for the payment 
to Mrs. Kelly, the respondent, for her maintenance and support, 
of the sum of rupees 50 a month, go long as she continues to lead 
a chaste and proper life, and continues unmarried. 

In addition to that, we think that Mr. Kelly ought to settle 
upon Mrs. Kelly any amount which may be realized of the 
damages awarded, for her benefit, so long as she continues chaste 
and unmarried; and after her death, or on forfeiture of that 
amount on account of any misconduct, the amount shall be for 
the benefit of the-child by her. À 

THe cases seem to establish that the wife is not entitled to 
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have access to the children of the marriage, when the marriage 
has been dissolved on account of her adultery. We cannot, there- 
fore, order that Mrs. Kelly should be allowed to see the child. 

We think that Mrs. Kelly ought to be allowed the costa of 
this motion for alimony out of, and not exceeding, the amount of 
the balance in Court. These costs will be taxed on the same 
scale as that on which her costs were taxed in the original suit. 
The costs of the settlement of the damages recovered will be 
paid out of the amount, if any, recovered. 


_ Attorney for appellant: Baboo D. C. Dutt. 


Attorneys for respondent: Mesers. Bobertson and Co. and 
Mr. Leslie. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 
GOBARDHAN BARMONO v. SRIMATI MANI BIBI. 


Appeal to Privy Council, Petition of —Delay in Transmission—Power of High 
‘ Court to strike tt off the File. 


Until a petition of appeal to the Privy Cotincil presented to the High Court has 
been admitted and allowed, a party has no right of appeal to the Privy Council. 
If the petition is allowed to remain on the file of the Court, and is not prosecuted 
within a reasonable time, the Court has power to order its removal from the file. 


THs was an appeal from the decision of Mr. Justice Phear, 
refusing an application to strike a petition of appeal to the Privy 
Council off the file for delay in prosecuting it. 

The case on the original hearing is reported in Volume 3, 
B. L. R., O. C., 126. 


Mr. Jackson for the appellant contended that there was 
no rule that a petition of appeal must be filed within twelve 
months, after leave to file has been granted; that the appli- 
cation of the respondent should have been made before the 
Privy Council, and that this Court had no power to entertain 
it; and further that this appeal ought to be allowed, as it came 
within the provisions of the 30th section of the Charter of the 
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“to us, our heirs or successors, in our or their Privy Council, 


GouarpHan “in such manner, and under such restrictions and qualifications, 


BARONO 


v. 
Surtatr MANI 


Bisi. 


“as are hereinafter mentioned, —that is to say, in all judgments, 
“decrees, or decretal orders made by the said Supreme Court 
“of Judicature at Fort William in Bengal, in any civil case, 
“the party and parties against whom, as to whose immediate 
“ prejudice the said judgment, decree, or decretal order shall be 
“or tend, may by his or their humble petition, to be preferred 
“for that purpose to the said Supreme Court of Judicature 
“at Fort William in Bengal, pray leave to appeal to us, our 
«heirs or successors in our or their Privy Council, stating in 
* such petition the cause or causes of appeal; and in case 
“such leave to appeal be prayed by the party or parties, 
“who is at once directed to pay any%um of money, or to 
“ perform any duty, the said Supreme Court of Judicature 
at Fort William in -Bengal shall and*is hereby empowered 
“to award that such judgment, decree, or order shall be carried 
‘into execution, or that sufficient security shall be given for 
“ the performance of the said judgment, decree, rule, or order, 
“ns shall be most expedient to real and substantial justice ; 
“ provided always that, when the said Supreme Court of Judi- 
“cature at Fort William in Bengal shall think fit to order the 
“ judgment, decree, rule, or order to be executed, security shall 
“be taken from the other party or parties for the due perform- 
“ance of such order or decree, as we, our heirs, or successors, 
« shall think fit to make thereupon; and in all cases, we will 
“and require that security should also be given, to the satis- 
“faction of the said Supreme Court of Judicature at Fort 
« William in Bengal, for the payment of all such costs as the 
“ said Supreme Court of Judicature at Fort William in Bengal 
c may think likely to be incurred by the said appeal, and also 
+ for the performance of such judgment or order as we, our 
“heirs or successors, shall think fit to give or make thereupon ; 
“ and upon such order or orders of the said Supreme Court of 
“ Judicature at Fort William in Bengal, thereupon made, being 
“performed to their satisfaction, the said Supreme Court 8f 
« Judicature at Fort William in Bengal shall allow the appeal, 
* and the party or parties so thinking him, her, or themselves 
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“ aggrieved, shall be at liberty to prefer and prosecute his, her, 


1870 


“or their appeal to us, our heirs or successors, in our or their Gosarnuax 


* Privy Council, in such manner and form and under such rules 
“as are observed in appeals made to us, from our plantations or 
‘colonies, or from our islands of Guernsey, Jersey, Sark, or 
“ Alderney.” Thus it is not until a petition is presented to this 
Court upon proper security that the party has aright to prefer 
his appeal to the Privy Council. 

Section 31 applies to a case in which an appeal has been 
allowed. Itsays that “in all such cases, the Supreme Court 
' shall certify and transmit, under its seal, to the Privy Council, 
“ a true and exact copy of all the evidence, proceedings, judg- 
“ments, decrees, and orders had or made in such causes 
“appealed,” so that it is not until a petition is allowed that the 


transcript of the record is to be sent to Her Majesty in Council. ° 


By the orders of Her Majesty in Council of 1838, section 6 (1); 
it is said that, “in default of the petition of appeal of the appel- 
“lants being lodged in the Privy Council Office, within three 
“ calendar months from the registration of the arrival of the 
* transcripts, or in default of the appellant’s case being carried in 
“within one year from the time of such registration, the re- 
“ spondent shall be entitled, in either case, to move to dismiss 
“the appeal for want of prosecution.” 

It appears to me, therefore, that, until the petition presented to 
this Court is admitted and allowed, a party has no right to 
appeal to Her Majesty in Council. If the petition is allowed to 
remain on the files of the Court, and is not prosecuted within a 
reasonable time, the Court has the power to order its removal 
from the files. In this case Mr. Justice Phear has given his 
reasons for thinking that the petitioner has not shown sufficient 
grounds for the delay in prosecuting his appeal, or for being 
allowed to proceed with it now, and I see no reason to differ from 


the learned Judge in that respect, and, consequently, I think that’ 


the present appeal from his judgment ought to be dismissed with 
costs. 
. I may also add that, by section 39 of the recent Charter by 


(1) Smoult and Ryan’s Rules and Orders, App. 106. 


v, 


Barxwono 


TY MANI 
Brsr. 
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which the power to appeal to Her Majesty in Council is allowed, 
it is to be “ subject to such rules and orders as are now in force, or 
“may from time to time be made respecting appeals” to Her 
Majesty in Council from the Courts in the Presidency. 


Attorney for appellant: Mr. Fink. 


Attorneys for respondent: Messrs. Judge and Gangooly, 


Before Mr. Justice ‘Norman, Officiating Chief Justice, and Mr. Justice 
Markby. 


In rue Goons or GANGA PRASAD GOSAIN. 
Majority, Age of, of Hindus—Act XL of 1858. 


A Hindn, domiciled with his family at Baraimporo7 in the Zilla of Hooghiy, se 
leaving g will, in which was the following direction :— 

“Tn order to look after the affairs, to conduct suits and manage A dobta 
“ and dues relative to my real and personal estates, my eldest son, H. C. G 
“who has attained the age of majority, remains executor, for my’ youngok 
“son, G. C. Q., is an infant; but as my eldest sister, S. H. D. is’ prudent 
“ond sensible, all the affairs of the estates shall be under her superintendence ; 
“ and my eldest son shall do all the acts according to her advice and direction. 
“But when my younger son, G. O. Œ., will then come of age, both the brothers 
“shall be competent personally to manage the affairs; at that time the advice 


“ and superintendence of my said sister shall not remain.” 


G. C. after attaining the age of 16, but before he had reached the age of 18, applied 
for grant of probate of his father’s will to himself, jointly with his brother H. C., in 
respect of property in Calcutta, Held, that he had not attained the age contem- 
plated in his father’s will at which he was to be joined in the executorship with 
his brother. 


THis was an appeal from an order of Mr. Justice Macpherson 
rejecting an application for probate,on behalf of the testator’s 
younger son, Sriman Gopal Chandra Gosain. 

The facts of the case, and the judgment of Macpherson, J 
will be found in 4 B. L. R., App., 43. 


"3 


Mr. Woodroffe and Mr. Marindin for appellant.— Where*a 
testator talks of majority, he means majority according to the law 
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in force among the persons of whom he is one. In this case he 


was a Hindu, and “ majority ” would mean majority according to! 
Hindu law. By that law theage of majority is the end of the’ 


15th year—1 Macnaghten’s H. L., 103. In the case of Mangala 
Debi v. Dinanath Bose (1), it was contended that a son was a 
minor, he being between 16 and 18; butthe Court did not call 
‘upon the opposite counsel to argue that point, seeming to allow 
that he was nota minor? Act XL of 1858 does not apply to this 
Court. It is an Act relating to the Court of Wards, and would 
not be applicable to Calcutta. Section 29 of the Act implies 
it is not in force in the local limits of the jurisdiction of this 
Court. Regulation X XVI of 1793, section 2, the other pro- 
vision on the subject, does not apply, it not having been registered 
under 13 George ITI, c. 63,8. 36. See the case of Jogendro- 
narain Deb Royhut v. Temple (2). The age of majority may 
be considered to be different in different jurisdictions; for 
instance, by English law all persons under the age of 21 are 
considered minors, without reference to the period of majority 
in their native countries—Macpherson on Infants, 576. It 
by no means follows that, if Act XL of 1858 applies to a 
person at Serampore, he may not, in another place, where that 
law does not prevail, be able to get probate. Again, a minor left 
without property would come of age at 16, while one to whom 
property had been left would do so at 18. [Norman, J.— Would 
not the Full Bench decision on Act XL of 1858 prevent that?] 
That Act only affects minors with property. [Norman, J.—I 
remember a case in which I was of opinion that, by section 
56, Act XL of 1858, a minor for the purposes of the Act might 
make a will.] If he can make a will, he is entitled to probate. 


Mr. Marindin on the same side. Theson being a Hindu, came 
of age at 16, except for some special purposes, for which he is 
disqualified by Act XL of 1858. It was the intention of the 
testator that he should come of age at the period when Hindus 
by their law are considered of age; if the intention had been 
that, his son should come of age, with reference to some special 
Act, he would have so expressed it. It has no doubt been 


(1) 4 B. L. R, O. C., 72. (2) 2 Ind, Jur, N. 8., 284. 
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decided that the fall age, according to Act XL of 1858, in the 


Iy ey GooD caso of a person to whom that Act applies, is 18 years for other 


purposes than those contemplated by the Act: Madhusudan 
Manji v. Debigobindo Newgi (1): but that Act does not apply 
in this Court; the son therefore is entitled to probate in respect 
of the assets in the jurisdiction of this Court. 


Norman, J.—Gopal Chandra Gosain prayed for an order 
that probate of the will of his father, Gangaprasad Gosain, 
should be granted to him under a power reserved to him'for that 
purpose upon a grant of probate to his elder brother, Hem 
Chandra Gosain. Gangaprasad Gosain, the deceased, was in 
his life-time, and at the time of his death, a Hindu, living at 
Serampore, in the Zilla of Hooghly. He died in December 
1864, leaving a will, which contained the following paragraph :— 

“Tn order to look after the affairs, to conduct suits and 
“manage thé debts and dues relative to my real and personal 
estates, my eldest son, Sriman Hem Chandra Gosain, who 
“has attained the age of majority, remains executor, for my 
* younger son, Sriman Gopal Chandra Gosain, is an infant; 
“but as my eldest sister, Srimati Harumani Dabi, is prudent 
“and sensible, all the affairs of the estates shall be under her 
“ superintendence; and my eldestson shall do all the acts according 
“to her advice and direction. But when my younger son, Sriman 
“Gopal Chandra Gosain, will then come of age, both the 
“ brothers shall be competent personally to manage the affairs; at 
“ that time the advice and superintendence of my said sister shall 
s not remain.” 

Gopal Chandra Gossin, having now attained the age of 16 
years, applied for probate to Mr. Justice Macpherson, and that 
application was rejected. 

The question is whether, under the terms of the will of 


Gangaprasad Gosain, Gopal Chandra Gosain is entitled 
_ to probate as executor, jomtly with his brother, at the age of 16 


years, or whether he will not be so entitled until he attains the 
age of 18 years. Now the first thing which it is necessary to 
observe is that the parties were all domiciled at Serampore, and 

Q)1 BL R, F. B., 49. ` 
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therefore Gopal Chandra Gosain is clearly a person, whose 1870 
minority and the right to appoint a person to take charge of Is ns Goons 
whose property as a minor, is regulated by the provisions of Act ERAD 
XL of 1858. It is clear that, until Gopal Chandra Gosain 

attains his full age of 18 years, he would be liable either to have 

his property taken charge of by the Court of Wards, or by a 

relative or friend, or other person appointed by the Court on a 

petition under Act XL of 1858. 

The will of Gangaprasad Gosain provides for the time 
at which Gopal Chandra Gosain is to be associated as exe- 
cutor with Hem Chandra Cosain. It says that, when he 
comes of age, both the brothers shall be competent personally 
to manage their affairs. Now it is clear that it cannot be said 
that Gopal Chandra Gosain will be personally competent to 
manage his affairs, as long as he is liable as a minor to have his 
person and property ppt under the charge of a guardian. The 
coming of age to which the father alluded in his will means, in 
my opinion, coming to an age when Gopal Chandra Gosain 
will be no longer under any such disability. 

The decision in the case of Madhusudan Manji v. Debi- 
gobindo Newgi (1) goes very much further than it is fecessary 
for us to go for the purposes of this decision. For the purposes 
of Act XL of 1858, in ascertaining whether Gopal Chandra 
Gosain is a minor, for the custody of whose person and property 
orders may be made under that Act, it is clear that Gopal 
Chandra Gosain must be held to be a minor, until he has 
attained the age of 18 years. 

I am therefore of opinion that Gopal Chandra Gosain has 
not attained the age at which by his father’s will it is provided 
that he shall be joined in the executorship with his brother; and 
Iam confirmed in that opinion, by the consideration, that his father 
must have contemplated his coming of age at one single certain 
time. Thereis nothing in the will to shew that the father meant 
-that, as to property in Calcutta, Gopal Chandra Gosian 
should come of age, and obtain probate at the age of 16 years, 
byt that he should not come of age, and not be entitled toa 
certificate, with respect to property at Serampore, until he attains 


the age of 18 years. 
. (1) 1B. L R, F. B., 49, 
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1870 For these reasons I am of opinion that the decision of Mr. 
Derog soos Justice Macpherson is correct, and must be affirmed. 
P AD , “ * - a ‘ 
, Gosar, oe 
Marxsy, J.—I am of the same opinion. 
Proctors: Messrs. Swinhoe, Law, & Co. 
[APPELLATE CIVIL]. 
Before Mr. Justice Loch and Justice Sir C. P. Hobhouse, Bart. ' 
1870 


April 23. MUSSAMAT RANI KHIJARANNISSA (Derenvant) v. RANI RISAN- 
P ge NISSA BEGUM (Pramrtrr).* 


Mahomedan Law—Dower—Prompt Dower—Deferred Dower—Limitation— 
‘ Act XIV of 1859, 8. 1, ol. 9. 


A Mussulman, on his marriage, entered into a written agreemont (unregistered) 
with his wife to pay her a lakh of rupees, one-fourth as prompt (mooijjul) dower, 
a the remainder as deferred (moowujjul) dower. A separation occurred between the hus- 
band and wife, but there was no divorce. During the separation, on 8rd May 1861, 
the wife petitioned for leave to sne as a pauper to recover the balance of her 
prompt dower. The husband, on the 1st July 1861, filed a petition denying hor 
claim against him. The wife’s application to sue as a pauper was rejected on 
27th January 1862. The husband died on 30th August 1867. On the 18th May 
1869, the widow brought her suit to recover the balance of prompt dower and the 
whole of the deferred dower. Held, that she could only recover the latter. The cause 
of action in respect of deferred dower, could not arise until the husband’s death, 
But the cause of action, in respect of prompt dower, arises upon demand by the wife, 
and refusal by the husband. In this case there was a demand by the wife, and a 
refusal by the husband, viz., in their petitions of 8rd May and Ist July 1861, 
respectively, more than three years before suit, therefore the claim to prompt dower 
was barred by clause 9, section 1 of Act XIV of 1859. 
Ameeroonissa v. Mooradoonissa (1) distinguished, 


THIS was a suit brought on the 13th May 1869, to recover 
the amount of dower, minus the amount already received by the ` 
plaintiff. 

* Regular Appeal, No. 243 of 1869, froma decree of the Subordinate Judge Of 
Purneah, dated the 4th September 1869. 


(1) 6 Moore’s I, A., 211. ° 
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The plaint stated that the cause of action arose on the date 
of the death of the plaintiff’s husband, viz., on the 15th Bhadra 
1275 Mulki, corresponding with the 30th: August 1867; that, on 
the day of marriage of the plaintiff with the late Raja Enaet Hos- 
sein, that is, on the 18th Asar 1246 Mulki (July lst, 1839), the 
said Raja executed a kabinnama in favor of the plaintiff, agreeing- 
thereby to pay a lakh of rupees to the plaintiff as her dower; 
that rupees 2,000 had been paid on different dates as part of her 
prompt dower; and that the plaintiff’s husband had died before 
payment of the remaining amount of dower. Hence the suit. 
The plaint further stated that, out of the amount secured by the 
kabinnama, one-fourth was “ prompt (mooéjjul) dower,” and the 
remainder “ deferred (mootoujjul) dower.” 

The defendant, Rani Khijarannissa, the second wife of Raja 
Enaet Hossein, set up (inter alia) that there was a separation 
between Raja Enaet Hossein and the plaintiff about 21 or 22 
years ago; thatthe cause of action arose at the time of the sepa- 
ration; that the claim was barred by lapse of time; that since no 
suit had been brought within six years from after the dismissal, 
on 27th January 1862, of a petition by the plaintiff, to sue her 
husband in formå pauperis, her claim was barred by lapse of time. 

The Subordinate Judge found that there was no divorce of 
the plaintiff from her husband, and held that the cause of action 
arose on the date of Raja Emaet Hossein’s death, and conse- 
quently the suit was not barred by lapse of time. He further 
found that the kabinnama was proved, and accordingly passed: 
a decree in favor of the plaintiff 

The defendant, Rani Khijarannissa, appealed to the High 
Court. 


Mr. Money (Mr. Allan, Mr. Twidale,and Munshi Amir Ak 
with him) for appellant. 


Baboo Anukul Chandra Mookerjee and Mr. C. Gregory for 
respondent. 

The following cases and authorities were referred to in argu- 
ment :—Ameeroonissa v, Mooradoonissa (1); Mussamut Beebee 


(1) 6 Moore’s I, A. 211, 
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Jumeela v. Mussamut Mulleeka (1); Meer Nujibollah v. Mussa- 
mut Doordana Khatoon (2); The Hedaya, Volume I, page 150; 
Macnaghten’s Mahomedan Law, page 59, 278; Baillie’s Maho- 
medan Law, pages 92, 124, 126; Noorunissa Begum v. Nawab 
Syed Mohsin Allee Khan Bahadoor (3); Hosseinooddeen Chow- 
dhree v. Tojunnissa Khatoon (4); Goluchnath Dutt v. Seetaram 
Gowar (5); and Vinayak Dhavle v. Bhau Samvat (6). | 


Loon, J. (After stating the facts.}—The points raised in 
appeal are, first, that the claim in regard to that portion of the 
dower which is prompt is barred by the Law of Limitation; 
second, that the claim in regard to the portion of the dower which 
was deferred is also barred by limitation; third, that the doou- 
ment, i e., the kabinnama, or deed of dower propounded by the 
plaintiff, and on which she relies, is a forged document, and was 
not executed by Enaet Hossein. 

The fact of the marriage of the plaintiff with Raja Enaet 
Hossein is admitted. It is also admitted that she separated 
from her husband about 1259 Mulki (1851), and was living 
separate from him, when he died in 1867, though there had been 
no divorce. The date of Raja Enaet Hossein’s death is not 
disputed. f 

We proceed to take up the objections raised in appeal in the 
order in which they are given above, and first as regard the 
application of the Law of Limitation to that part of the dower 
which is admittedly prompt. 

Looking at the terms of the deed of dower, it is clear that 
one-fourth was prompt, 7. e., payable at the time of the mar- 
riage, payable immediately. Looking to the authorities on 
Mahomedan law, Hedaya, Volume I, page 150 (Ed. of 1791), 
it appears that it is only by payment of the “ prompt dower” 


_that the husband is entitled to consummate the marriage; that 


till this be paid, the woman may refuse to allow her husband to 
have connection with her; and even if he should have had such 


Q) W, B., 1864, 252, (4) W. R., 1864, 199. - 
(2) 1 Bel. Rep., 103. (5) 1 Hay’s Rep., 378, 
(3) 7 Sel. Rep., 40. (6) 4 Bom. H. C. Rep, A.C. J., 39. 
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connection, or been in complete retirement with her, she may 1870 
refuse to admit him again, until she has received the whole of ,Mussasar 

the prompt dower. Macnaghten in his Principles of Mahomedan BANNIBSA 

Law says, page 59, Rule 20, in the Chapter on Marriage :—“ A Ram Hrsan- 

ce NIBSA BEGUM, 
necessary concomitant of a contract of marriage is dower, the 

“ maximum of which is not fixed, but the minimum is ten 

* dirhems, and it becomes due on the consummation of the marriage 

* (though it is usual to stipulate for delay as to the payment of 

“a part), or on the death of either party, or on divorce.” 

In Baillie’s Digest of Mahomedan Law,: page 124 (and 

there appears to be no differénce in this respect between the 

two sects) we have the same doctrine laid down: “A woman 

“may refuse herself to her husband, as a means of obtaining 

“ payment of so much of her dower as is mootjjul or prompt; 

“ and in like manner her husband cannot, until such payment has 

“been made, lawfully prevent her from going out of doors, or 

“ taking a journey, or going on voluntary pilgrimage.” Again 

in page 126 :—“ When the parties have explained how much of 

* the dower is to be mootjjul, or prompt, that part of it is to be 

‘promptly paid. Where, however, it has been stipulated that 

“the whole is mootjjul, or prompt, the whole is to be so to the 

“ rejection of custom altogether.” Itis clear, therefore, from 

the quotations above made, that prompt dower, unless delay 

be stipulated for and agreed to, becomes due, and should be paid 

at the time of the marriage. 

It has been very properly pointed out to us by Mr. Money 

for the appellant, that all the cases given in Macnaghten’s 

Principles of Mahomedan Law are expositions of that law given 

by learned moulvis as known to and taught by them; that a 

Law of Limitation is unknown to the Mahomedan law, either as 

regards debts or dower, or any other claim ; that as regards ordi- 

nary debts, the Law of Limitation introduced by the Regulations 

of 1793 has been held applicable, as also the recent Act XIV of 

1859 and consequently there is no valid reason why that law 

should not be equally applicable to claims for dower which was 

always treated as debt by the Mshomedan law. It is contended, 

therefore, for the appellant, that, as the prompt dower became 

due on the date of the marriage, a suit to recover the amount 
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should have been brought within twelve years, the period allow- 
ed by the law of 1793, from that date ; that, if the Court, with 
reference to the judgment of the Privy Council in the cases of 
Ameeroonissa v. Mooradoonissa (1) and of Mussamut Beebee 
Jumeela v. Mussamut Mulleeka (2), think that, as no demand was 
then made, limitation will not run from date of marriage, then it is 
contended a distinct demand was made in 1861, when the plaintiff 
applied to the Court for permission to file a suit in formå pauperis 
against her husband to recover the amount of the dower in the 
kabinnama. Her: husband repudiated the claim, and denied 
having executed the document, and the plaintiff’s application 
was rejected on 27th January 1862, 


Two cases from the Select Reports have been quoted in support 
of the contention thatthe Law of Limitation is applicable to a 
claim for “ prompt dower.” The first is Meer Nujibollah v. Mus- 
samut Doordana Khatoon (3), aud the Judges who disposed of the 
case say :—* With respect to the deed of settlement, it was held 
c that the claim to the two-thirds of the dower which were not exi- 
« gible during the marriage, or in other words, were payable on the 
ce decease of the husband, was not affected by the rule laid down 
“in the Regulation of ‘limitations, as, at the commencement of 
“the present suit, twelve years had not elapsed since the hus- 
“ band’s death; but the recovery of the remaining third, speci- 
“ fied as payable on demand, was held to be barred by the Regu- 
“ation, in consequence of the long period (about forty years), 
« which had elapsed since it became due, without any demand 
“having been made.” That case is similar in many respects to 
the one before us, The husband in that case settled 5,000 gold 
mohurs, or rupees 80,000, on bis wife, of which one-third was 
mootjjul, or payable immediately, and two-thirds moowujjul, or 
not exigible, during the continuance of the marriage. The law 
officers, when consulted, gave it as their opinion that, “under the 
« Mahomedan law, the cognizance of claims for dower could not 
“ be limited to any specific term, and that both the part which 
“ was payable on ‘demand, and that which was not exigible during 
“ marriage, were equally recoverable from the estate of tHe 


(1) 6 Moore’a IL A., 211. + (2) W. R., 1864, 252. (3) 1 Sel. Rep., 108. 
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< husband.” Yet, in the face of this opinion, the Judges held 1870 
that the claim for the one-third prompt dower was barred by aoe 
the Law of Limitation, so long a’period having elapsed with- RANNIBSA 
out any demand being made. The second case is Mooruntissa Rant isan- 
Begum v. Nawab Syed Mohsan Allee Khan Bahadoor (1). oar 
The judgment follows that in Meer Nujibollah v. Mussamut Door- 
dana Khatoon (2). In this case, however, the husband was alive, 
and the wife’s claim for the exigible dower was held to be barred 
by the Law of Limitation; and it was also held that no claim 
could lie for the dower not exigible until the death of the husband, 
or the dissolution of the marriage by divorce., In *this case, 
though it appeared that the parties were living separately, there 
was no evidence of a divorce, and the appeal was dismissed. 

We now turn to the case’of Ameeroonissa v. Mooradoo- 
nissa (3) decided by the Privy Council in 1855. In this case 
Mooradoonissa, the defendant, claimed a dower of rupees 
46,000, recoverable from the estate of her husband, Syud 
Mustafa. The plaintiff in this case, Syud Abdulla, the 
heir-at-law, denied that Mooradoonigsa had been married to 
his brother Mustafa, and further pleaded that, as the deed of 
dower set up by Mooradoonissa created a debt demandable and 
payable immediately, the claim was barred by the Law of Limita- 
tion, III of 1793, section 14, more than twelve years having 
elapsed since the alleged marriage. In disposing of the appeal, 
their Lordships of the Privy Council, after quoting the above 
section of Regulation III of 1793 in extenso, refer to the last 
words of the section, which run thus: —* Or shall prove that either 
“from minority or other good and sufficient cause, he had been 
“prevented from obtaining redress,” and they say, “this may 
“ probably be a case fit to be dealt with, under the concluding part 
“ of this Regulation, there may be such ‘good and sufficient cause ;’ 
“but their Lordships do not desire to put their decision on that 
* point, the terms of the deed are ‘when demanded by my wed- 
“ded wife.” They then refer to certain classes of obligation 
payable on demand, and others which contain no ‘provision to pay 
on*demand, and are therefore payable immediately; and after 

(1) 7 Sel Rop, 40. (8) 6 Mooro’s I, A., 211. 


(2) 1 Bel. Rop., 108. 
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referring to certain cases disposed of in the Courts of law in 
England relating to cases in which it had been ruled that an ex- 
press demand must be made before the action could be main- 
tained, their Lordships go on to say :— “It is quite unnecessary 
“that there should be any demand here. The deed of dower, or 
“ settlement by the husband in favor of his wife, and the intention 
“of the parties was that the wife was to have, as a dowry, the 
“ sum of rupees 46,000 ; and it is important to consider how in- 
“ convenient it would be if a married woman was obliged to bring 
“an action against her husband upon such an instrument. It 
“ would be full of danger to the happiness of married life; and we 
“ think upon the true construction of this settlement, she had a 
“right of suit without a previous demand, and that she was not 
“ obliged tosue her husband immediately, or in his life-time. Their 
« Lordships are therefore of opinion that the Regulation does not 
“apply as a bar to the claim, and that sueh defence entirely fails.” 
It is contended by Mr. Money that their Lordships’ judgment 

rests on the peculiar wording of the deed ofdower in this case,— ` 
“when demanded by my wedded wife;” that it was a case 
where a demand was to be made, and the right of action 
would accrue to the party from the date of such demand; but 
jn the case before the Court, the only words used were “ prompt ” 
and “ deferred,” and that the prompt portion was -payable at 
once. It was not like a note which ran in these terms :—‘ On 
demand I promise to pay,” and so no demand was necessary. 
Looking however to the words of their Lordships, it appeared 
that, though the-words, “ when demanded by my wedded wife,” 
were inserted in the deed of dower, yet no demand was 
necessary to give the wife a cause of action, for they say :—* We 
“ think upon a true construction of this settlement, she had a right 
* of suit without a previous demand, and further, though she had 
“ thisright, and might have exercised it any time, yet she was not 
“ obliged to sue her husband immediately, or in his life-time.” 
And they further held that the Law of Limitation was not applica- 
ble to bar the claim, and why? because “it would be inconvenient 
“were a married woman obliged to bring an action against her 
“ husband upon such an instrument, and it would be full of dan- 
“ger to the happiness of married life.” It appears very clear that 
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their Lordships did not rest their judgment on the worda of the 1870 
deed, but looked upon the dower as “ prompt,” for which a suit „Mvssaxar 
might be brought at any time without a demand; but that, for oe 
the sake of the domestic happiness of families, a suit to recover Bam Bisan, 
the amount must not be brought during the life-time of the 
husband, and consequently that the Law of Limitation then in 

force did not apply. Ido not see that any other construction 

can be put upon their Lordships’ words. If so, the fact that 

the present Law of Limitation, Act XIV of 1859, which was in 
operation when the present suit was brought, is more stringent in 

its terms, does not really affect the question, for it does not meet 

the reason assigned by their Lordships for holding the claim in the 

case of Ameeroonissa v. Mooradoonissa not to be barred (1). It was 

true that the parties had lived separately for a long time, but still 

they might have been reconciled, and the evidence for the plaintiff 

goes to show that the late Raja did make various attempts to be 
reconciled, and promised in his statement to the Magistrate to main- 

tain his wife if she returned to his house. Had she brought a suit 

when they separated, or been obliged to do so within a certain 

period from the time they first quarrelled and separated, there 

would have been no hope of a reconciliation. But it is said 

that, in this case, a suit was actually brought in the life-time of 

the husband, and there was then a positive demand for the pay- 

ment of the dower; and, under these circumstances, the present 

suit should have been brought within the period prescribed in 

clause 9, section 1, Act XIV of 1859. 

Before however we proceed to consider this part of the 
question, it is necessary to refer to two other cases, Hosseinooddeen 
Chowdhree v. Tajunnissa Khatoon (2) and Mussamat Beebee 
Jumeela v. Mussamat Mulleeha (3). In the first of these cases, 
it was held (by Trevor and Glover, JJ.) that, “according to 
“ Mahomedan law, mootijjul, or exigible dower, is payable on 
“demand at any time from the consummation of the marriage up 
“ to the death of the wife. Mooujjul dower is payable on demand 
“at any time during the wife’s life, but her heirs must be placed 
“ig the same category as all other suitors, and file their claim 


(1) 6 Moore’s I. A. 211. (3) W. R., 1864, 252. 
(2) W. R., 1864, 199. 
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“within twelve years of their obtaining the right to sue. The 
“appellant’s allegation that the cause of action arose on 
“ the consummation of the marriage, is opposed to the Mahome- 
* dan law, and to the principle laid down by the Privy Council in 
« Ameeroontssa v. Mooradoonissa (1). The dower was no doubt 
“payable to Afsurunissa on that date, and she might have 
* demanded it then had she been so minded; but she had equal- 
* ly a right to let it remain in her husband’s hands, he acting as 
“ her trustee; and as her power to claim it of him at any time 
“ ceased only with her life, the plaintiffs’ (respondents’) cause 
* of action must be held to have commenced then, and not on 
* their first demand for dower.” The other case, Mussamut 
Bebee Jumeela v. Mussamut Mulleeka (2), follows the ruling 
laid down by the Privy Council in Ameeroonissa v. Mooradoonis- 
sa (1). In Mussamut Bebee Jumeela v. Mussamut Mulleeha (2), 
there was no deed of dower. The dower was granted verbally at 
the time of marriage, and nothing was then said of its being 
prompt or deferred. By Mahomedan law, Macnaghten’s Prin- 
ciples, page 59, Rule 22, if it be “not expressed, whether the 
“ payment of the dower is prompt or deferred, it must be held 
“ that the whole is to be due on demand.” The Judges who 
decided the case of Mussamut Bebee Jumeela v.' Mussamut 
Muilleeha (2) held that, though by the Mahomedan law, owing to 
the absence of words defining the nature of the dower, it was 
actually exigible, “yet that both parties, as shown by their 
“ conduct, considered it to be deferred ; and therefore Jumeela, 
“ though separated from, and being on-bad terms with, her 
“ husband, did not sue, because she did not think the dower was 
“ claimable till after his death.” The Judges conclude their 
judgment in these words:—‘‘ Considering therefore that, as 
“nothing was determined at the marriage, whether the dower 
“were to be exigible or deferred, it must, under the Mahomedan 
“law, be considered exigible (prompt), and as such demand- 
“able and recoverable from the husband at any period during 


` © coverture, and also recoverable from him after divorce, or 


“from his estate after death, if the action be brought within 


(1) 6 Moore’s I. A., 211. (2) W. B., 1862, 252, 
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“ the period of limitation prescribed by law ; and as it has been 
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“and as the divorce has not been proved, we think the plain- Rani Rısax- 


“tiff has brought her suit in time.” In Mussamut Bebee Jumeela 
v. Mussamut Mulleeka (1), it was urged that the judgment of 
the Privy Coungil in <Ameeroonissa v. Mooradoonissa (2) did 
not apply, because there was no danger of destroying domestic 
felicity, as the parties had separated, being unable to live 
together. With regard to this argument, the Judges remark :— 
Tt is sufficient to say that, if the ruling of the Privy Council 
“ goes to the extent of saying that exigible (prompt) dower, 
“though demandable at any time during coverture, need not 
“be sued for during the life of the husband, and we believe 
“this to be the opinion of that Court, then the present plain- 
“tiff would not be debarred from bringing her suit after her 
“ husband’s death, though her domestic felicity had been destroyed 
“by his il usage which led to their separation ;” and then the 
Court go on to show why, from the conduct of the parties, not- 
withstanding the rule of Mahomedan law, the dower in this 
cage was held to be deferred, and not prompt. 

It may be as well, before proceeding further to ascertain, if 
possible, in what sense Macnaghten uses the words in Rule 22 
of Chapter VII of the Principles “due on demand.” Are 
they equivalent to the term “ prompt,” or have they the mean- 
ing on which they appear to be used in the judgments quoted 
above, a sum payable on a demand being made for the payment. 
In a note to case 29, page 278, cited in the Principles of a deed 
of dower not specifying whether the payment shall be prompt or 
deferred, he says :—‘ There may be a stipulation for prompt pay- 
“ment of dower or for deferred payment,.or there may be no 
“mention whether it is to be deferred or prompt. In the first 
“case and the last, the prevalent doctrine appears to be that 
“the whole should be paid promptly.” This passage explains 
the meaning of the words “due on demand” to be equivalent 
tg the word “ prompt.” Again, in a note to Case 30, Macnaghten 


(1) W. R., 1864, 282. (2) 6 Moore’s I, A., 211. 


KISSA BEGUM. 
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1870 __ observes :—“ The usage of the country is the only legal rule to 
Fee ‘be observed in controversies of this description. Had there 
RABNISSA “6 been no mention whatever, whether the dower should be prompt 
Rawr RrsA¥- “ or deferred, the whole must be considered to be promptly due.” 
NISSA BrGlat . 

The rule laid down by the Privy Council in Ameeroonissa v. 
Mooradoonissa (1) appears to be this: that, though a woman’s 
dower be prompt, yet she is not obliged to sue for it immediately, 
nor in the life-time of her husband. “It may therefore be 
inferred,” says Mr. Baillie in his Digest of Mahomedan Law, 
page 92, “that the time for the limitation of a suit, for even the 
“ exigible part of a woman’s dower, does not begin to run until 
“ the dissolution of the marriage.” Butitis urged that neither the 
ruling of the Privy Council in Ameeroonissa v. Mooradoonissa(1), 
nor of this Court in Mussamut Bebee Jumeela v. Mussamut 
Mulleeha (2), are applicable to the present case; for,in neither 
of those two cases had any demand for payment been made; 
whereas in the case before the Court, a distinct claim for pay- 
ment had been made by the plaintiff in 1861, and the claim 
denied by the defendant in distinct terms, and the plaintiff’s 
application to sue as a pauper to recover the said money was 
rejected in January 1862. 

The Privy Council have assigned a reason why a claim for 
prompt dower need not be made till after the dissolution of 
marriage, vèz., the danger that there would be to the continuance 
of domestic felicity were a woman compelled to make such a 
demand during coverture. In the present case there was no 
such reason for deterring the plaintiff from making the demand, 
nor was she deterred. She had long lived separate from her 
husband ; and however willing he might have been to be recon- 
ciled to her, she was determined not to be reconciled to him, and 
‘made a demand for her whole dower during the life-time of 
her husband. Admitting therefore, as it Has been ruled by the 
Privy Council, that “prompt dower” need not be sued for 
during the continuance of the marriage, and that‘deferred dower” 
cannot be sued for during coverture; yet, if a party do exercise 
her right. to claim prompt dower during her husband’s life, and, 


(Q) 6 Moores I, A., 211. (2) W. R., 1864, 252. 
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while the marriage is in force, makes a demand for payment, 1870 
does she not bring herself under the operation of the Law of peant, 


Limitation? and if she fail to bring her action within the period HAITTAB A 
allowed by law for bringing such suits, would not her claim to, Raxt Risan- 
the prompt dower be barred as effectually as any other claim? Hf Saria 
this be the law, it may be said that the reconciliation between the 
parties is almostshopeless, and the effect of the Privy Council’s 
ruling in Ameeroonissa v. Mooradoonissa(1) is evaded. Married 
people quarrel, and in anger, the wife demands her dower; they 
make friends, and live peaceably as man and wife again; in such 
case, can it be said that the wife must, within a fixed period, 
bring her action for the prompt dower, or lose her right to it? 
Quarrels of this kind may occur continually between married 
couples, who may afterwards be reconciled; but if the wife be 
compelled by law to bring her action for dower, an almost 
insuperable difficulty te reconciliation would arise; and after 
the husband’s death, the heirs would certainly plead limitation, 
on the allegation, true or false, that a demand for the dower 
had been made during the life of the husband, which had not 
been followed up by a suit in proper time, and so defeat 
the claim of the widow for that portion of the dower which 
was prompt. 

It is very questionable leikar the Privy Council, in laying 
down the general rule in Ameeroonissa v. Mooradoonissa (1) con- 
templated a case like the present where the wife living for many 
years separate from her husband formally demanded, as is alleged 
in Court, her dower from him. Had the question before their 
Lordships been that which is before us, it is not improbable that 
they might have held, under the circumstances, that the claim for 
prompt dower was barred by limitation. At any rate, their ruling 
in Ameeroonissa v, Mooradoonissa (1) does not, I think, meet all 
the requirements of the case. > All they laid down in respect to 
the dower, which was prompt, was that the wife had a right of 
suit without a previous demand, and that she was not obliged to 
sue her husband immediately or in his life-time. If however she 
did make the demand, and that not in a period of momentary 


. (1) 6 Moore’s I. A., 211. > 
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anger, after some domestic squabble settled as speedily as ex- 
cited; and from which no abiding interruption of domestic felicity 
ensued; : but after many years of separation, when all attempts 
at reconciliation had failed, and that demand was made openly, 
deliberately, and publicly, it appears to me that, to such a case, 
the ruling of the Privy Council so frequently quoted, cannot, 
and does not, apply, and that a party making such a demand is 
as much barred from bringing her suit to enforce her claim 
within the period allowed by law, as is any other person seeking 
to enforce a written contract. 

But it is said that no demand has been made; that plaintiff’s 
application in 1861 to sue as a pauper can at best be looked 
upon as a notice, but not asa demand. On 3rd May 1861, the 
plaintiff filed a petition of plaint in the Court of the Principal 
Sudder Ameen, setting forth that, ‘on the occasion of her marriage 
with Raja Enaet Hossein, a kabinnama, by which a lakh of rupees 
had been settled upon her, was executed by her husband; that 
of this, part, or one-fourth, was prompt, and part, or three-fourths, 
deferred ; that, of the prompt dower, her husband had on various 
occasions paid her rupees 2,000 ; and she now sued to recover the 
balance ; but being devoid of means, and unable to pay the stamp 
fees, she prayed that she might be allowed to file her suit as 
a pauper. On the Ist July following, @ petition on the part 
of Raja Enact Hossein was put in by his authorized vakeels, 
Moulvi Afzal Ali, Charles Chapman, and Moulvi Farzand Ali, 
to the effect that the plaintiff was not a pauper, the Raja at the 


time of her marriage having given her jewels and cash to the 


value of rupees 10,000 ; that the kabinnama produced by the 
plaintiff was a forgery; and that plaintifi’s dower was never 


‘fixed at a lakh of rupees, nor was a deed of any kind drawn up 


and executed; but according to the custom of the family, the 
plaintiffs dower was verbally fixed at rupees 5,000. Further 
objections are taken to the deed that it does not bear the Raja’s 
seal; that the Cazi’s seal thereon was obtained by collusion 
between him and members of the plaintiffs family; that -the 
claim for the prompt portion of the dower was barred eby 
limitation, not having been sued for within twelve years of the 
marriage, and that the suit for the remainder of the dower was 
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premature. He denies having ever paid any part of the prompt 
dower; and urges that, if any such payment had been made, it 
would have been entered on the back of the deed, had that deed 
been a genuine docunient; and he adds thatthe allegation of 
payment is made to avoid the effect of the Law of Limitation. 
On 7th January 1862, Raja Emaet Hossein was examined 
in Court by the Principal Sudder Ameen, and the first question 
put to him was, “You have stated in your answer that ornaments to 
‘the value of rupees 10,000 were given by you to the petitioner, 
“ Rani Khijarannissa ; that some of these ornaments to the value of 
€ rupees 6,000 were pledged by the petitioner for a sum of 
*yupees 3,000 to a mahajan, which were afterwards redeemed and 
“sent by you to the rani, the plaintiff. When were they sent, 
“and are they now with the plaintiff, or have they been disposed 
“of?” In reply to this question, the Raja gives the same details 
as are given in his petition of lst July 1861 regarding these 
ornaments, and adds what was also stated in that petition, that 
the plaintiff was in receipt of an allowance of rupees 25 a month 
from her brother Sifallah. After this examination, a proceed- 
ing dated 27th January 1862 was drawn up by the Principal 
Sudder Ameen, in which he states that the plaintiff had filed a 
suit to recover the amount of her dower under a deed bearing date 
8th Rabiassani 1254 = 18th Asar 1246 Mulki (July 1st, 1870); 
that she prayed for permission to sue as a pauper; that the case 
came on, Munshi Ahmed being pleader for the plaintiff, and M. 
Afzal Ali, M. Farzand Ali, and Mr. Chapman, pleaders for the 
defendant ; and after reading the record, and hearing argument, 
it was ordered that the application of the petitioner to be’ allowed 


to sue as a pauper be rejected with costs. These proceedings’ 


appear to have been conducted under the provisions of section 
305, Act VIII of 1859, and related only to the question whether 
plaintiff was or was not a pauper, and this was decided against 
her; but this much may be gathered from these proceedings, 
that Raja Enaet Hossein adopted the petition of lst July 1861, 
putin by his vakeels in his name as his own, and must be 
congidered to have accepted the statements made in it. He does 
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not repudiate any part of it; but when the question ia put, “ You * 


said in your answer,” i. e, let July 1861, he replies by repeating 
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statements found in that answer or petition, which also contains 
a direct and distinct repudiation of plaintiff’s demand for dower. 
But still it is said that, as the application to sue as a pauper 
was rejected, there was no demand, but only notice of a claim. 
I cannot consider the application in that light. It was drawn 
up as a plaint in a regular suit; and had the application for per- 
mission to sue as & pauper, which is written at the foot of the plaint 
been allowed, the petition would, under the provisions of sec~ 
tion 308, Act VIII of 1859, have been numbered and registered, 
and been deemed to be the plaint in the suit. By a ruling of the 
High Court in Golucknath Dutt v. Seetaram Gowar (1), it was 
held that the suit was commenced when the application to sue in 
forma pauperis was filed; and in another case, Vinayak Dhavle ' 
v. Bhau Samvat (2), it was held that a pauper suit commences for 
the purpose of limitation on the day when the petition to sue in 
formå pauperis is presented to the Court,and not on the day when 
the application being granted, it is numbered and registered. It 


` cannot besaid that Raja Enaet Hossein was ignorant of this demand, 


or that the petition of lst July 1861, in which he distinctly 
denied the plaintiff's claim to dower, was not written with his 
knowledge and consent, seeing that it was presented by his au~ 
thorized pleaders who were also present, and argued the case 
when the application was rejected, and he himself, when examined 
by the Principal Sudder Ameen, admitted it to be his answer, though 
he did not speak to all its details. Looking, therefore, upon 
the Rani’s application to be permitted to sue as a pauper, to be a 
clear, distinct, and positive demand made in a public Court to 
recover her dower, a demand which was as distinctly rejected by 
‘the Raja, I think her claim for so much of the dower as is 
prompt must be held to be barred by the Law of Limitation, clause 
9, section 1, Act XIV of 1859; the suit not having been brought 
within three years from the date of the cause of action, viz., 
the refusal on the Raja’s part to pay the demand then made. 

On the 2nd point taken before us in appeal, we are against 
the appellant, for it is clear, both from the Mahomedan law and 
the current of decisions, that deferred dower can be demanged 


é1) 1 Hay's Rep, 378, - (2) 4 Bom, H, C. Rep A. C. J, 99, 
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only when the marriage is dissolved, either by divorce or by the 
death of the husband. If, however, the wife does demand this 
dower during the period of coverture, her claim can only be 
treated as premature; for such demand and refusal on the part 
of the husband do not give her any immediate cause of action, 
from which the period of limitation is to be counted, for her 
cause of action for deferred dower can, under no circumstances, 
arise during the continuance of the marriage.. . . 


HOoBHOUSE, J.—I agree in the judgment of Mr. Justice 
Loch. I think the suit for that part of the dower which is 
prompt, is barrdby the application of the Statute of Limitations, 
clause 9, section 1, Act XIV of 1859. I observe that, by the 
preamble to that Act, it is provided that all suits shall be governed 
by the periods of limitation declared by that Act, any law to the 
contrary notwithstanding. 

Then this suit is admittedly a suit on a written contract not 
registered; and by clause 9, section 1 of the Act, it is provided 
that to such suits the period of limitation applicable shall .be 
three years from the date of the breach of contract. 

Now here the breach of contract seems to me clearly to have 
occurred either at the time of the marriage, or at the latest 
when the plaintiff demanded, and her late husband refused to 
pay the dower claimed on the contract. That was in 1861, and 
the suit was not instituted until 1868, and so was not in time for 
the prompt dower. 
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(APPELLATE CRIMINAL]. 


Before Mr. Justice L., S. Jackson and Mr. Justice Glover, 
THE QUEEN v. OHANDRA SEKHAR ROY.* 


Contempt of Court—Penal Code (Act XLV of 1860), s. 174—Code of 
Criminal Procedure (Act XXV of 1861), 9. 171—Power of 
Subordinate Magistrate. 


A Subordinate Magistrate has no power to try an offence punishable under sec- 
tion 174 of the Penal Code committed against his own Court, but is bound, under 
section 171 of the Code of Criminal Procedure, to send the (fc, if in his opinion 


there is sufficient ground, for investigation to a Magistrate having power to try 
or commit for trial, 


Baijoo Baul v. Gugun Misser and The Queen v. Gugun Misser (1) overruled. 


Tus following point was referred, for the opinion of the High 
Court, by the Officiating Sessions Judge of East Burdwan, to 
whom it had been referred by the Magistrate :— 

A Subordinate Magistrate, not in charge of a sub-division, and 
not empowered under Act X of 1854 to receive complaints with- 
out reference from the Magistrate of the district, summons certain 
witnesses in a case which has been made over to him. The wit- 
nesses, notwithstanding that they have received the summons, 
fail to appear. Can the Subordinate Magistrate, under sec- 
tion 171 of the Code of Criminal Procedure, proceed, without 
reference to the Magistrate of the district, to summon and try 
these witnesses on a charge of having committed an offence 
under section 174 of the Penal Code; or must he make over the 
case to some Magistrate who (if not the Magistrate of the district 
himself) has power to try such cases, without reference from 
the Magistrate of the district ? 

The Magistrate in referring the point said :—“ The only 
“two High Court Rulings in this point that I can find are 
“ Baijoo Baul v. Gugun Misser (1) and Queen v. Tajumaddi 
* Lahori (2). In the former of these rulings it is laid down 

* Reference, under section 434 of the Code of Criminal Procedure, by the Offici- 


ating Seasions Judge of East Burdwan, under his letter No. 26, dated the séth 
March 1870, í 


(1) 8 W. R, Cr. R., 61. (2) 1 B, L. R, A. Or, 1. 
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* that, as section 171 authorizes a Magistrate to send such case to 
“a Magistrate having jurisdiction, he may of course send the case 
to himself; but I understand this to mean that he can send the 
* case to himself, only if he has jurisdiction to try it. There is 
“nothing in the ruling quoted to show whether the Deputy 
« Magistrate alluded to was or was not in charge of a sub- 
“division, and specially empowered under Act X of 1859. 
c“ In the second ruling it was laid down that the Deputy Magis- 
‘trate haying referred the case of contempt to the Magistrate of 
“ the district, the Magistrate of the district could not refer the 
“case back to the Deputy Magistrate for trial, but must try 
“it himself. If this latter ruling be correct, it surely is 
“inconsistent that a Subordinate Magistrate should have power 
“on his own motion to take up a case, which the Magistrate 
“of the district has no power to refer to him. Lastly, I do 
* not think it was ever „the intention of the Legislature to con- 
efer on an inexperienced officer (say one who has only just 
“ arrived in the country) the power of taking up cases of con- 
* tempt against his own Court and punishing the accused with- 
* out the knowledge of the Magistrate of the district.” 

The Judge in his reference to the High Court said :—‘ I do not 
“agree with the Magistrate. I think that the Assistant Magis- 
“ trate is empowered to enforce his authority in his own Court, and 
“ punish, under section 174 of the Indian Penal Code, any one 
<“ who, being legally bound to appear under a summons or subposna, 
“intentionally omits to attend. In the Schedule to Act VIII of 
“1869 any Magistrate is authorized to try such cases. I consider 
“that the ruling in Batjoo Baul v. Gugun Misser (1) con- 
“ firms above expressed opinion. The other ruling referred to 
“ by the Magistrate of Queen v. Tajumaddi Lahori (2) does not 
“in my judgment apply to this case.” 


The following opinion of the High Court was delivered by 


JACKSON, J.—It appears to me that the opinion expressed by 
the Magistrate in making this reference is correct, and that the 
Assistant Magistrate against whose Court an offence punishable 
under section 174 of the Indian Penal Code was committed, was 


(1), 8 W. Ry Cr. R. 61, (2) 1B. L. R. A. Cr, 1. 
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not competent to take cognizance of that offence, but was bound, 
under section 171 of the Code of Criminal Procedure, if he was of 
opinion that there was sufficient ground for investigating such 
charge, to send the case for investigation to a Magistrate having 
power to try or commit for trial; and it seems to me that the 
section just mentioned clearly contemplates the sending of such 
case beforea Magistrate, not being the Magistrate against whose 
Court the offence was committed. 

It is, undoubtedly, true that, in Bajoo Baul v. Gugun 
Misser (1), I ‘held a different opinion; but, on reconsidering 
the matter, I think that that opinion was incorrect; and 
having consulted Mr. Justice Hobhouse, who was the Judge 
sitting with me on that occasion, I have his authority for saying 
that he concurs with me in overruling that case. It appears 
to me, now, that the provisions of section 171 recognize the 
general principle that no one-should.be a judge in a case in 
which he is himself interested. The only exceptions to thatrule 
which are allowed, are to be found in section 163, where, from 
the necessity of the case, a Court, civil, criminal, or revenue, 
is empowered to take immediate and summary notice of offences 
of certain descriptions committed in view, or in the presence of 
the Court itself; and in section 172, where the Court of Ses- 
sion is empowered “ to charge a person for any such offence,” that 
is, offences of the kind specified in sections 168, 169, and 170 
“ committed before it, or under its own cognizance, if the offence 
“be triable by the Court of Session exclusively, and to commit 
«c or hold to bail and try such person upon its own charge,” pro- 
bably the exception in favor of the Court of Sessions is based 
upon the fact that that Court either acts with the aid of Asses- 
sors or tries by Jury. 

The case of Queen v. Lajumaddi Lahori (2) has been re- 
ferred to. It appears to me that there has been some miscon- 
ception as to the ground on which that case was decided. I do 
not, therefore, refer to it as an authority ; but for the reasons just 
stated, I am of opinion that the Assistant Magistrate was not 
competent himself to deal with the case, but he ought to hawe 
sent it for trial before another Magistrate. 

(1) 8 W-R,, Cr. Bu 61. (2) 1B. L. R, A Or, L 
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[ORIGINAL CIVIL] 


Before Sir Barnes Peacock, Kt., C. J., and Mr, Justice Macpherson. 


CHANDRAKANT MOOKERJEE (Arrsurant) v. KARTIKCHARAN 
CHAILE AND ANOTERE (RESPONDENTS). 


Stamp—Promissory Note. 


A. B., by an instrument in writing, dated 6th August, promised to pay C. D. 
“ on demand,” rupees 4,310-13-8, In the margin of the instrument was written “ due 
80th August,” and annexed to A. B.’s signature, was the following memo. :—“ The 
sum of rupees 4,310-12-6 only; forty-five days from the 5th of August.” Held that 
tho instrament was properly stamped as a promissory note payable on demand, and 
ought to have been admitted in evidence. 


Per Peacoox, C. J.—A promissory note payable on demand ought to be stamped 
as such, notwithstanding there may be g collateral agreement between the parties 
that the holder will not presegt it for a given time, or if paid on demand that the 
(maker) shall be entitled to discount. 


THis was an appeal from the decision of Mr. Justice Phear’ 
refusing to admit a document as evidence, on the ground of its 
being insufficiently stamped. 

The document in question was as follows :—~ 

“ Calcutta, 6th August 1868, 

Chit No. 3114. ‘ 

Contract No. 1087, dated 23rd May 1868. 

Rs. 4,310-18-3. $ 

On demand, we, Kartik Chaile and Kedarnath Dey, promise to pay to 
Messrs. Watson, Green, and Hart, or order, the sum of rupees four 
thousand three hundred and ten, annas thirteen, and pie three only, with 
interest, at the rate of 12 per cent. per annum, from 80th August 1868, 
being the value of the goods delivered by them to us, vizs, ox City of 
Benares, C. W. J. GQ. H., 210, 209, 200, 196, 207, 199, 208, 211, 220, 
212, 215, 217; twelve bales Mule Twist, No. 40, 12,000 mornhs, at 
6 annas per morah, 

In the margin. No. 6164. 
Due 80th August. 
Chit No. 3114. 
*Sale No. 1087.. 
Date, 6th August 1868. 
Account of Kartik Chaile and Kedarnath Dey. 


103 


1870 


Jan, 12. 


104 


1870 


CHANDRAKANT 
MooKERJEB 
v. 
KARTIK- 
OILARAN 
CnAILE. 


BENGAL LAW REPORTS. (VOL. Y. 

Through price of 12 bales of Mule Twist, No. 40, consisting of 
12,000 morahs, at 6 annas sgt ste .. 4600 0 0 
Allowance at 3 pie per morah ... a ave a 187 8 0 
Es. 4,312 8 0 
Less deduction ` se ni oie RA 110 9 
Rs. 4,8310 183 8 


Ser KARTIKOHARAN CHAILE, 
Sri Keparnata Dey, 
by 
Set Mapas Cuanpra Durr. 
The sum of four thousand three hundred and ten rupees, twelve annas, 
and six pie only ;—forty-five days from the 5th of August. 
(On back). 
Paid on the 7th September, through B. N. Mookerjea, company’s 
rupees 1,000,” 


This was stamped with a one-anna stamp, asa note payable on 
demand. The objection was taken, and allowed by PHEAR, J., 
that it was inadmissible as evidence, by reason of its not being 
properly stamped, it being on the face of it a note payable not on 
demand, but forty-five days after sight. Prar, J., also refused 
to admit it as an agreement, on the stamp penalty being paid. 


Mr. Graham (with him Mr. Jackson), for the appellant, contend- 
ed that the note was, on the face of it, a note payable on demand. 
The evidence in the case alsoffshowed it to be a note payable on 
demand, but subject to discount, if paid before forty-five days 
had expired, and bearing interest if paid afterwards. Further, 
that the words at the latter part of the note were no part of the 
note itself, but merely referred to a collateral condition. 


Mr. Kennedy (with him Mr. Bonnerjee), for the respondent, 
contended that the words at the end of the note were a part of 
the note itself, and showed clearly that the instrument was 
never intended to be a note payable on demand. The East- 
ern Financial Association v. Pestonji, Cursetji, Shroff (1). 
[Pxa0ooK, C. Ji, referred to Fanshawe v, Peet (2)]. If the note 


had been sued upon before the expiration of forty-five days, the 


(1) 3 Bom. H. C. Rep. 9. (2) 2H. & N, 4. 
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Court would not have enforced payment, but would haveincor- 1870 

porated the qualification which appeared on the face of the note. CHAKDRaKawr 

[Psaocoog, C. J.—The qualification may refer not to what is BE 
ARTIK = 


written in the body of the note, but to what is written in the  onaray 
margin]. I contend that. which is written in the margin should SE 
be incorporated in the body of the note. The note is not evi- 

dence ofan account stated— Green v. Davies (1)—and the docu- 

ment is clearly not an agreement under the terms of the Stamp 

Act X of 1862. The evidence shows that it was an attempt to 

avoid the stamp law, and for this reason the Court would not 

allow it to be stamped even if the 22nd section of the Stamp Act, 

which prohibits the stamping of an instrument at the time of trial, 

did not exist. 


Mr. Graham was not called on to reply. 


Peacoox, C. J.—It appears to me that the note in question 
ought to have been admitted in evidence, and should not have 
been excluded on the ground of not being sufficiently stamped. 
It appears to me that, in applying the Stamp Law, the stamp must 
be paid upon what is stated in the inatrument, and cannot depend 
upon collateral evidence. Ifa man signs a promissory note pay= 
able on demand, it appears to me that the note ought to be 
stamped as a note payable on demand, although there may bea 
collateral agreement between the parties that the holder of the 
note will not present itfor a given time ; or, if paid on demand, 
that the maker of the note shall be entitled to a certain amount of 
discount to be deducted. In the present case, according to the 
evidence, notes payable on demand were given in respect of all 
the other goods which were sold. The note in question ex- 
pressly declares that the defendants, on demand, promise to pay 
to Messrs. Watson, Green, and Hart, or order, the sum of 
Rs. 4,310-13-3, with interest, at the rate of 12 per cent. per annum, 
from the 30th August 1868. In'the margin of the note it is 
stated that something will be due on the 30th August, according 
to Chitty No. 3114, and contract of Sale No. 1087. It appears 
probable that the sum mentioned at the foot of the signature 


(1) 4B. & O., 235, 248. 
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1870 was intended to correct that mistake, and to point out that, 

CHANDRAKANT according to the real transaction between the parties, what may 

Kačar- be called the price of the goods was not to be due on the 30th 

ratan August, i. e., was payable without any deduction for discount. 

There may be a partial or varying acceptance of a bill of 

exchange, but there isa great distinction between a bill of 

exchange and a promissory note. A bill of exchange is a request, 

by one man to another, to pay a certain amount, and the 

acceptor of the bill may, according to the custom of merchants, 

accept only for part of the amount which he is requested to 

pay, or he may accept, payable at a different time from that at 

which he is requested to pay. And that seems consistent with 

reason, but when a man signs a promissory note, all that he 

promises to do is at his own discretion. He is not varying that 

which another man requests him to do. He cannot, therefore, 

with any reason, state in the body of the note that he will do one 

thing, and by a memorandum annexed to his signature declare that 

heintends todo another thing. In this case the defendants expressly 

promised to pay, on demand, a certain sum of money, but to their 

signature they annexed the following words: “The sum of four 

thousand three hundred and ten rupees, twelve annas, and six 

pie only” (which is a different sum from that stated in the 

body of the note), and “ forty-five days from the 5th of August” 

(which is also a different date from that stated in the body of the 

note). They do not say that they intend that the note should be 

payable forty-five days after date for the sum of rupees 4,310-12-6 ; 

and they do not say :—“ Although we stated one thing in the body 

of the note, we intend to state a different thing in the memoran- 

dum annexed to the signatures.” The memorandum annexed to 

the signatures is, therefore, ambiguous, to say the least of it, and 

may refer merely to the memorandum in the margin which 
specifies the contract under which the note was given. 

Inthe case of Fanshawe v. Peet (1), to which I referred in 

the course of the argument, Mr. Baron Martin said that, “at the 

* trial, after consulting my brother Crompton, I thought that, 

“ if a drawee intends to qualify his acceptance, he must dose in 


(1) 2H. & N. 1. 
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“ unambiguous language.” The present case is still stronger, 1870 
being the case of a promissory note. Ifthe defendants by their Se 
signature intend to say that what they promise to dois to pay 4.” 
the amount annexed to their signature at the date mentioned gHAnAN 
in the memorandum, and that they are not bound by the terms 
in the body of the note, it follows that they ought to do so inthe 
most unambiguous language. In this case I have shown that 
the memorandum at the end of the signature does not, in unam- 
biguous language, state that the maker is not to be bound by 
what he has expressly declared in the body of the note which 
he has sigued. 
In the case of Ferris v. Bond (1), it was held that a note 
beginning in the body of it ‘I, A. B., promise to pay,” and signed 
“ A. B. or else C. D.,” was a good note against A. B.; in other 
words, that the body of the note prevailed over the signature ; 
consequently that it wa not a note which in fact would be bad, . 
that either A. B. or else C. D. was to be bound by it. It was 
held that the words “or else C. D.” was only evidence 
against C. D. of a conditional agreement to pay, if A. B. did not. 
In this case, I think, we may fairly and reasonably hold that the 
words annexed to the signature were not sufficiently clear to show 
that the signer of the note intended to do that by his signature 
which was expressly at variance with what he was stated to have 
promised in the body of the instrument. 
I think that the Court is bound to put a reasonable construction 
upon documents in cases like this, and not to allow a man to use 
ambiguous language, for the purpose of getting rid of a contract 
upon the ground that it was not sufficiently stamped. It would 
indeed be very hard upon parties, if a law, which was made 
simply for the purpose of the revenue, should be so applied as 
to allow men to make contracts, and then to violate them. It 
appears to me that the decree ought to be amended, by adding to 
the amount of the decree the amount due upon this note, with 
interest thereon, at 12 per cent. per annum, from the Ist October 
1868. The appellant to have his costs on scale No. 2. 
eMAOPHERSON, J.—I admit that if it had been clear, from the 
words added by the person who signed the note, that his inten- 
(1) 4 B. & A, 679. 
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tion was that the note was not to be payable on demand, there 
would have been no promissory note at all. But I think it is 
extremely doubtful what was the real object in adding those 
words. Mr. Kennedy has contended that the way to read the 
note is by treating it as a note payable “ at forty-five days’ sight, 
on gemand,” or “ on demand, after forty-five days,”—a reading 
absolutely inconsistent with the terms of the note as it originally 
stood, But it appears to me more probable that the intention was 
merely to show that interest was not to begin to run until after 
the lapse of forty-five days, or that if the money was paid before 
the lapse of forty-five days, discount was to be allowed. We have 
the evidence of the person who signed the note, and it appears 
that he himself did not know the meaning of the words 
which he added. Madab Chandra Dutt says, “I was servant 
“ of K, C. Chaile and Kedarnath Dey. I signed the promissory 
“ notes. I was servant of the firm from its commencement. I 
“ was the Gomastah. I was Gomastah to K. C. Chaile and Kedar- 
“ nath Dey. I was Gomastah of the business of K. C. Chaile 
“ and Kedarnath Dey. Gadadhar Dey used to work. The business 
of K. C. Chaile and Kedarnath Dey used to be carried on by 
“ Gadadhar Dey. Gadadhar carried it on. This is signed by 
s me. I was in the habit of signing promissory notes. Gada- 
“ dhar told me to do so. I signed the two names to this by 
“ authority of Gadadhar Dey.” Then, in answer to Mr. Kennedy; 
he says, “I wrote ‘forty-five days from 5th August.’ I was told 
“ to do so. Gadadhar told me; I don’t know the meaning of it. 
** Gadadhar told me, and I wrote it. I know nothing about its 
“ meaning.” On further examination by Mr. Kennedy, he says, 
* I know the goods used to be purchased, anddelivery taken. The 
* terms were, money was to be paid forty-five days after the goods 
“ were brought; always forty-five days after delivery. The note 
“* was signed on the goods being delivered. After the goods 
“ were delivered, the notes were brought to me, and I signed 
“ them. Money has been paid within the term, and discount 
“ allowed; and money has been paid after the term. If money 
“ was paid within forty-five days, discount was allowed. That 
“ was what I was told to write, and I wrote it. I wrote accord- 
“ ing to my directions.” 
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So that, in the first place, he says he does not know what 1870 
he meant; and in the second place he says that he meant that OH AIDRA RANT 


which is entirely opposed to what Mr. Kennedy contends that vno 


he may have meant. In my opinion there is nothing to lead me cmaran 


: i Cua 
to suppose that he intended to alter the note from being a ja 
note payable “on demand” to-a note which was not payable 
on demand. Therefore, I think the note is sufficiently stamped, 
and ought to have been-admitted in evidence. 

Attorneys for appellants: Messrs. Hatch and Hoyle. 
Attorneys for respondents: Messrs. Judge and Gangooly. 
Before Mr. Justice Macpherson. 
ABBOTT v. CRUMP. 1870 
Feb. 3. 


Partnership, Dissolution of—Adultery of Partner with Wife of Co-partner. 


Adultery of one partner with the wife of his co-partner, is a sufficient ground for 
dissolution of the partnership, 

Tars was a suit for dissolution of partnership, for an account, 
for the appointment of a receiver, and for an injunction to re- 
strain the defendant from dealing in any way with the co-partner- 
ship business and effects, 

The plaintiff and defendant entered into partnership, as chemists 
and druggists under the name of Crump, Abbott, and Co., by 
articles of agreement dated the 10th September 1864, the part- 
nership to continue for eight years from that date. This agree- 
ment was revoked by other articles of agreement dated the 13th of 
December, 1867, under which they entered into a fresh partnership 
for the remainder of the eight years, it being agreed that the — 
defendant should have a @rd share and the plaintiff a 3rd share in 
the business. It was provided that the plaintiff should devote his 
time and attention to the business so that it should fully compen- 
sate for the share he took, and that the defendant should display 
sugh interest in the business as lay in his power, without detri- 
ment to his other prospects in life. It was also provided that thé 
defendant should live and reside at his option in the upper floor 
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of the business premises, and that the plaintiff should live with 
him, but should remove at the request in writing of the defendant. 
The plaintiff, on or about the 12th July 1869, discovered that the 
defendant was carrying on an adulterous intercourse with his 
wife, and thereupon wrote to the defendant through his attorneys 
asking that the partnership should be dissolved. Negociations 
were entered into between the partners for this purpose, but 
they were afterwards broken off. On the 29th of July 1869, 
the plaintiff filed a petition for a dissolution of his marriage on 
the ground of his wife’s adultery with the defendant, and a decree 
nist for dissolution of his marriage was made on the 20th 
December 1869. The material question in the case was whether 
the defendant’s having committed adultery with the plaintiff's wife 
was sufficient ground for a dissolution of partnership. 


Mr. Marindin (with him Mr. Hyde) for the plaintiff, contend- 
ed that though adultery committed by one of the partners, 
“even of a most disgraceful and profligate description” with. 
another man’s wife, might be no ground for dissolving the part- 
nership,— Snow v. Milford(1),—adultery by one partner, with the 
wife of his co-partner, was a sufficient ground for decreeing a 
dissolution of the partnership. 


The defendant in person contra. 


MACPHERSON, J.—In this case the first question is whether 
the fact of the defendant having committed adultery with 
the wife of the plaintiff, is a sufficient ground for the dissolu- - 
tion of their partnership, I readily admit that_ immorality 
generally is not a ground, and also that the mere fact of 
one partner committing adultery with other than the wife of - 
another partner is no ground, but anything which makes it 
practically impossible for parties to join in the work of their 
partnership is a ground for dissolution, and it is one of the first 
principles that it should be so. Adultery has been proved, and 
a decree for dissolution of marriage made under such circum- 
stances that it is absolutely impossible for the plaintiff to carry ùn 


X (1) L. R. 3 Weekly Notos, M. R., 62. 
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any business with the defendant. Ihave no doubt whatever that 
adultery with a partner’s wife is a sufficient ground for dissolution 
of the partnership; other facts such as exclusion from the 
shop have been alleged. For myself I rest my decision on the 
adultery. 


Attorneys for the plaintiff: Messrs. Robertson, Orr, Harris, 
‘and Francis. 


‘Attorneys for the defendants: Mr. R. M. Thomas. 


Before Afr. Justice Norman, Offy. Chief Justice, and Mr. Justice Markby. 


MADHAB CHANDRA RUDAR anp ornens v. AMRIT BING, 
NARAYAN SING. 


AMRIT SING, NARAYAN SING, v. MADHAB CHANDRA RUDAR 
AND OTHERS. 


PE af Goods—Addition of “Fresh Goods"—Reference to High 
Court—Act XXVI of 1864, s. 7. 


R. G. Q. and Co. entered into a contract to sell certain goods to A. S., N. S., both 
Calcutta firms. The contract, which was ina priuted English form, was taken on 
the 18th December 1868 by one M., on behalf of the firm of R, G. G. and Oo., to 
obtain the signature of the vendees’ firm. It was signed on their behalf by A. S. 
Neither M. nor A. S. understood English, and no explanation was given of the 
terms of the contract to A. S. at the time he signed it, but there had been negotia- 
tions between M. and A. S. ns to these goods prior to the time when A. 8,’s signature 
was obtained, It did not appear that the goods had been identified in any way by 
the purchasers who had merely seen a sample. After his signature, A. 8. wrote in 

‘ Nagri “ goods fresh, grenadiries five cases, at 2 annas 3 ple peryard.” A.S, N. S., 
afterwards, on the 9th February 1869, paid rupecs 1,000 as earnest-money, which 
was accepted by R. Q. G. and Oo., who then allowed further time for taking delivery 
of the goods, which, however, A. S., N. S., finding some of the goods were stained, 
declined to do. R. G. G. and Co. thereupon brought an action for breach of 
contract in not taking delivery, and a crose-suit was brought ah 8., N. 5. to 
recover the rupees 1,000 paid as earnest-monoy. 

Held, that the words “fresh goods” after the signature of A. S. constituted 
part of the contract: into which the parties entered, and by which they were bound. 

Where a case has been heard by a single Judge of the Small Cause Court, aud a 
new trial has been applicd for, and the case has been re-heard by two Judges, the 
Cott is bound, under section 7, Act XXVI of 1864, to refer the case for the 
opinion of the High Court, if requostod to do so by either party to the snit, though 
the Judges do not entertain any doubt or diffor in opinion. 
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THIS was a case submitted, for the opinion of the High Court, 
by the first and second Judges of the Calcutta Small Cause Court, 
under section 7 of Act XXVI of 1864, 

The facts were thus stated in the reference :— These two 
cross-actions were heard separately before the first Judge 
of this Court, and decided on the 7th April and 65th June 1869, 
respectively. New trials were applied for in both, and allowed 
on the 28th August 1869. 

“On the new trial by consent of parties, the two cases were 
heard together. 

c In these cross-actions, R. G. Ghose and Co. are claiming from 
Narayan Sing, Amrit Sing, damages arising from the latter not 
having -taken delivery of certain specific goods, in accordance 
with the terms of an alleged contract, while Narayan Sing, 
Amrit Sing, claim a refund of a certain sum paid by them as 
earnest-money on account of a contractewhich they allege that 
R. Q. Ghose and Co. have failed to perform. 

“ The pleas recorded in behalf of Narayan Sing, Amrit Sing, 
Were :— 

* 1 st,—Non-assumpsit. 

“ 2nd.—That R. G. Ghose and Co. were not ready and willing 
to deliver such goods as they were bound to deliver according 
to contract. 

“ 3rd.— Damages excessive. 

“ The facts established before us wete the following :— 

“On the 18th December 1868, Matilal, the nephew of the 
broker of R. G. Ghose and Co., having received from his uncle 
the contract in a printed English form, took it to the shop of 
Narayan Sing, Amrit Sing, and got it signed by Amrit Sing in 
the name of his firm. , 

“ Neither Matilal nor Amrit Sing understood English, and no 
explanation of the terms of the printed document was given to 
Amrit Sing by Matilal, except in so far as Amrit Sing was 
informed that it related to the sale of five cases of grenadines, 
at 2 annas 3 pie per yard, to be paid for on delivery, which was 
to be taken within three days, Š 

“ Below his signature, Amrit Sing wrote in Nagri ‘ goods fresh, 
grenadines five cases, at 2 annas 3 pic per yard.’ There had been 
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negotiations between Matilal and Amrit Sing as to the price to 
be paid for the goods prior to the date when Amrit Sing’s 
signature was obtained, but it did not appear that either Amrit 
Sing or Narayan Sing had seen or identified the goods which 
they agreed to buy; they allege that they had merely been 
shown a sample. Delivery was not taken by Narayan Sing, 
Amrit Sing. 

“Tt appeared that one of the five cases which R. G. Ghose and 
Co. allege to have been bought by Narayan Sing, Amrit Sing, on 
the 18th December 1868, had been opened by R. G. Ghose and 
Co., and had been sent by them to Cohn, Feilmann’s auction- 
rooms on the 14th November 1868, in order that the state of the 
market, with respect to the description of goods, might be ascer- 
tained. It further appeared that this case had been put up to 
sale by Cohn, Feilmann twice every week, from the 14th Novem- 
ber 1868, down to the 4th February 1869; on which latter date 
the case was actually sold, subject to the approval by R. G. 
Ghose and Co. of the price offered; it would seem that this sale 
was subsequently cancelled. 

s On the 8th February 1869, four other cases of grenadines were 
sent to Cohn, Feilmann by R. G. Ghose and Co., with directions 
that these, along with the case sent on the 14th November 1868, 
should be sold on the account and at the risk of Narayan Sing, 
Amrit Sing. 

“ Onthe 9th February 1869, Narayan Sing went to R. G. Ghose 
and Co., asking for further time, and tendered a sum of rupees 
1,000 as earnest-money, which R. G. Ghose and Co. received. 


AMRIT Siva, 
Narayan 
Sma, 


Mannan 
CHANDRA 
RUDAR, 


The following words were then written in English on the margin - 


of the English printed form :— 
* Calcutta, 9th February 1869. 

+ Paid earnest-money on deposit rupees 1,000. The goods to be 
cleared within 15 days from date.” 

« This memorandum was signed in Nagri by Narayan Sing, 
who stated that he could not read or write English. It did not 
appear that he could, or that any explanation of the terms of 
the «English contract was given to him at the time when he 
signed the marginal memorandum. 

* On the same day, 9th February 1869, R. G. Ghose and Co. 

15 
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1870 directed Cohn, Feilmann to stay the sale of the five cases which 
Qisrase had been sent to their auction-rooms. 
Hubs “ On the 24th February, Narayan Sing, Amrit Sing, sent their 
Aurre Swa, gomasta to R. G. Ghose and Co., to ask for delivery of five 
NARAYAN 
Sma, cases of grenadines; the gomasta was told he would get de- 
Aart Sure, livery from the godowns of Cohn, Feilmann, and went there for 
Sma, delivery. On inspection of the case which had been sent to Cohn, 
Manan Feilmann in November 1868, it was found that more than half the 
‘CeARPRA pieces were stained, 

“ Narayan Sing, Amrit Sing, declined to take delivery on ne 
ground that the goods were not fresh goods, 

“ R. G. Ghose and Co. caused the goods to be surveyed; and in 
accordance with the recommendation of the surveyors, offered 
an allowance or deduction from the price of the goods contained 
in the opened case. This arrangement Narayan Sing, Amrit 
Sing, declined to accept. . 

“On the 16th March 1869, the goods were sold by publio 
auction, and realized rupees 1,705, less than the sum which had 
been originally fixed as their price. 

* At the hearing of the new trials, R. G. Ghose and Co. con- 
tended that Narayan Sing, Amrit Sing, are bound by the terms 
of the printed and written English part of the contract signed by 
Amrit Sing on the 18th December 1868, and that the Nagri writ- 
ing, then added by him when the document was tendered to him 
for signature, does not alter the effect of the conditions to which 
he then subscribed. 

“ They contend further that,if the condition of ‘ fresh goods’ 
inserted by Amrit Sing be read as a part of the contract 
between the parties, the contract thus altered has not been 
earried out by Narayan Sing, Amrit Sing, and that they, R. G. 
Ghose and Co., are still entitled to recover as on a breach thereof. 

«They also contended that if the contract, as made on the 
18th December, was not a binding contract between the parties, 
it became so on the 9th February, when Narayan Sing paid 
earnest-money on account of it, and was allowed further time 

ee for taking delivery of the goods. ° 
~~~“ On a careful consideration of the facts and arguments in 
ewe were of opinion :— 
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“ 1¢¢,—That no binding contract was entered into by the parties 
on the 18th December 1868, inasmuch as the terms of the Eng- 
lish document to which Amrit Sing then attached his name, were 
not explained to or understood by him, and are inconsistent with 
the Nagri writing which he appended to his signature; the 
English contract writing indicating a sale of specific goods; 
the Nagri writing indicating a sale of goods which had not been 
identified, but which were to answer to the character of fresh. 

“ 2nd.— That there was no sufficient evidence that, on the 9th 
February 1869, Narayan Sing had agreed to or ratified the terms 
contained in the English contract writing; it being reasonable 
to believe that the extension of time for which he then applied 
had reference to the terms of the Nagri writing which he under- 
stood to contain the contract by which he was bound, and not 
to the terms of the English writing which he did not understand, 
and which were not explained to him. 

“ On the whole case we were of opinion that, as R. G. Ghose 
and Co. understood themselves to be selling specific goods, 
and as Narayau Sing, Amrit Sing, understood themselves to be 
purchasing, not specific goods, but goods which had not been 
identified, and which were to answer to the description of fresh 
goods, there was not present throughout the entire transaction 
that element of consent in regard to the subject-matter of the 
contract which is essential to a valid contract. Oa that view we 
held that the claim of R. G. Ghose and Co. must be dismissed, 
and that the claim of Narayan Sing, Amrit Sing, for the refund of 
the amount paid by them on the 9th February should be decreed. 

“We were requested by the attorney for R. G. Ghose 
and Co., to deliver our judgment in this Court, contingent upon 
the opinion of the Judges of the High Court on the four 
questions referred, 

s We are inclined to think that it was not the intention of the 
Legislature that, when a cause has been heard by asingle Judge, 
and anew trial has been applied for, and the case has been re-heard 
by two Judges, it should then be open to the parties to require 
that a reference should be made to the High Court on pojnts 
on which the two J udges do not differ, and on which a reference 
might have been asked for at the time when the case was origin- 
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ally heard, or at the time when the new trial was applied for. 
We do not think that it was meant that a party should have 
two remedies ; the remedy by an application for a new trial, also 
the remedy by reference to the High Court. But as ikee may 
be doubt on this point, we refer it for the opinion of the High 
Court, and have delivered our judgment contingently on such 
opinion. 
“ The following was the form of the contract :— 


Calcutta, 18th December 1868. 


The undersigned do hereby acknowledge to have purchased of Messrs. 
R. Q. Ghose & Co., merchants in Calcutta, the undermentioned :— 


Per Wayfarer, five Oases Grenadines. 


a 6051 100 Pieces 6,182} Yas. 
3 6052 100 ,, 6,062} ,„ 
E 6057 - 100 ,, 6,107} „n 
” 6058 100 ,, 6,135 p» 
a) 6059 103, 6,238} » 
At As. 2-3 por Yd. ` 80,676} Yds. ~- 








Terms cash on delivery, subject to no discount, @ per cent. per 


annum. à 

Conditions.—Delivery to be taken from their godowns, and paid for on 
the 21st instant; and in the event of remaining uncleared upon the 
expiration of that time, interest to be charged on the purchase-money 
due at the rate of per cent. perannum. The deposit of rupees 
now made to be forfeited, and’ the goods to be re-sold, either by public or 
private sale, on our account of any loss thereon. 

We engaging to make good, besides forfeiting deposit and all claim 
whatever to any advantage which may arise from such re-sale, and should 
the above goods or any part thereof remain uncleared after the day. 

Although the price should have been paid, we shall have no claim for 
damage, short delivery, or any other defect; this we declare to be a 
special condition-of agreement. 

We further agree with the said Messrs. R. G. Ghose and Co., who are 
British subjects, that if any differences arise concerning the above pur- 
chase or this agreement, the same may be determined by the High 
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Court of Calcutta, to the jurisdiction whereof we hereby waive all pleas 
and objections, 
' (In Nagri). Signature of Narayan Sing, Amrit Sing. 

(In Nagri). Goods, fresh grenadines, five cases, at 2 annas 3 pie 
per yard, 

« The following were the questions referred :— 

“l. Does the addition of the words ‘fresh goods’ after the 
signature affect the contract, and how? 

«2. Did what took place on the 9th of February affect any 
of the terms of the contract, and did it operate as a waiver of 
any prior breaches by Narayan Sing, Amrit Sing? 

«3, Does the statement of facts and arguments put in by the 
attorney of Narayan Sing, Amrit Sing, before judgment was 
given in the original case of Rooder and others v. Narain Sing, 
Amrit Sing, preclude Narayan Sing, Amrit Sing, from setting 
up a contradictory case to that set up in such statement in both 
or either of these new trial cases? 

“4, Whether, on the facts of the case, the Judges of the Small 
Cause Court were right in law in determining both or either of 
these cases against the partners in the firm of Messrs. R. G. 
Ghose and Co, ?” 


D. 
Aamrr Srxe, 
NARAYAN 
Sma. 
Amit Sine, 
NARAYAN 
Bixa; 
Mapian 
CHANDRA 
Ropar. 


Mr. Woodroffe for R. G. Ghose and Co. referred to the case 
of Robertson, Gladstone, and Co., v. Kastarey Mull (1). 


No one appeared for Amrit Sing, Narayan Sing (2). 
The opinion of the High Court was delivered by 


Norman, J.—Madhab Chandra Rudar and others carrying 
on business as merchants in partnership, under the name of 
Ramgopal Ghose and Company, brought a suit against Narayan 
Sing and Amrit Sing for damages for not taking delivery of five 


(1) 3 B. L, Rọ 0. C., 106. 

(2) It afterwards appeared that there 
had been some error in the service of the 
notice of hearing on Amrit Sing, Narayan 
Sing; and, on the application of Mr. 
Btanson, a rule nisi was granted calling 
on R. G. Ghose and Co. to show canse 
why the case should not be re-heard, 


The rule was made absolute on the 24th 
March ; and on the 81st March, the case 
was accordingly re-heard, Mr. Evans 
appearing for R. G. Ghose and Co., and 
Mr. Branson appearing for Amrit Sing, 
Narayan Sing; but the Court (Norman 
and Margsy, JJ.,) saw no reason to 
change their opinions, 
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cases of grenadines sold by Ramgopal Ghose and Company to 
them on the 8th of December 1868, of which delivery was to 
be taken on the 21st of that month. The defendants, Narayan 
Sing, Amrit Sing, not having taken delivery within the time 
limited, were called upon to do so, upon which they went to 
Ramgopal Ghose and Company, asking for time, and paid a sum 
of rupees 1,000 as earnest-money; and the following éntry was 
made on the margin of the written contract :— 


“ Calcutta, the 9th February 1869. 


« Paid earnest-mouey on deposit rupees one thousand. Goods 
to be cleared 15 days from this date.” 

Delivery not having been taken, the goods were ultimately 
sold by Messrs. Cohn, Feilmann, and Company, and realized 
rupees 1,705 less than the contract. Ramgopal Ghose and 
Company brought this action to recover that sum, less the rupees 
1,000 which they had received on the 9th February 1869. Na- 
rayan Sing, Amrit Sing, brought a cross-action against Ramgopal 
Ghose and Company to recover the sum of rupees 1,000 which 
had been paid by them as earnest-money on the 9th of February 
apparently as money received to their use, on the ground that 
it had been paid without any consideration. 

Now the main point which arises upon the several questions 
which have been submitted to us by the Judges of the Small 
Cause Court is whether, in the case before us, there was any valid 
binding contract between the parties. The contract is in the 
following terms :— 

“The undersigned do hereby acknowledge to have purchased 
* of Messrs. Ramgopal Ghose and Company, the undermention- 
“ed, per Wayfarer, five cases grenadines” (then come the 
marks -and numbers of the several cases and particulars of 
their contents), “ at 2 annas 3 pie per yard;” and after the 
printed conditions, there is at the foot the signature of Amrit 
Sing, written in Nagri. The signature is as follows :— 

“N arayan Sing, Amrit Sing.” 

* Goods, frésh grenadines, five cases, at 2 annas 3 pie per 
yard. i 

lt was in evidence that Amrit Sing, the person who signed . 
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the Enplish contracts, did not understand and could not read 
English; but it is not found, and we see no reason to suppose, 
that he did not understand the contract that he was entering 


119 


1870 


MADHAB 
CHANDRA 
Ropar 


into in signing the English printed form of contract, specifying Aner 8rx6, 


thé cases by their marks and numbers. In our opinion, it is 


NARAYAN 


Sina, 


clear that the contract between the parties, evidenced by the Aanir Sma, ` 


signing of the English paper, consisted not only of the English 
writing, but of the terms “ goods, fresh grenadines,” written in 
Nagri by Amrit Sing. If that contract was accepted after the 
writing of these words, and we think it clear that it was accepted 
by Ramgopal Ghose and Company, that written document, 
including the Nagri words, was the contract by which Amrit Sing, 
who signed it, and Messrs. Ramgopal Ghose and Company, 
who accepted it, were bound. 

We think that there is no inconsistency whatever in adding to 
a contract for specific cases of goods a stipulation or warranty 
that the goods are to be fresh goods. We think, therefore, in 
answer to the first question put to us by the Judges of the 
Court of Small Causes, that the words “ fresh goods” after the 
signature constituted part of the contract. 

To the 2nd question which had been put to us, whether what 
took place on the 9th of February, viz.,the payment of the 
rupees 1,000 by Narayan Sing, Amrit Sing, affected any of the 
terms of the contract, and operated as a waiver by Narayan Sing, 
Amrit Sing, of any prior breaches. We think there is nothing to 
show that, in paying the rupees 1,000 on account of the contract, 
and thereby obtaining further time to take delivery, Narayan Sing, 
Amrit Sing, intended in any way to preclude themselves from tak- 
ing any objection that the goods did not answer the warranty. The 
result would be that, as regards the suit for damages of Ramgopal 
Ghose and Company against Narayan Sing, Amrit Sing, we think ~ 
that, on the findings of the Judges of the Small Cause Court, we 
must take it as proved that there was a contract by Narayan Sing, 
Amrit Sing, to accept the five cases mentioned in the contract of 
the 18th of December 1868, Ramgopal Ghose and Company 
warranting them to be fresh goods, In order to determine 
whether Ramgopal Ghose and Company are entitled to any and 
what damages for the non-acceptance of these goods by Narayan 
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Sing, Amrit Sing, within 16 days after the 9th of February, the 
issue should have been tried, whether the goods were fresh goods; 
and but for the consent of Mr. Woodroffe, the counsel for Ram- 
gopal Ghose and Company, we must have remanded the case 
for trial of that issue. l ‘ 

In answer to the 3rd question, we do not think that anything 
contained in the written statement put in by Mr. Carapiet ` 
precluded Narayan Sing, Amrit Sing, from insisting on their right 
to have that issue tried. 

I have now to come to the cross cause of Narayan Sing against 
Ramgopal Ghose and Company. 

The 4th question put to us by the Judges of the Small Cause 
Court is whether, on the facts of the case, they were right in law 
in determining both or either of the cases against the partners 
of Messrs. Ramgopal Ghose and Company. 

Now it will be seen, from what I have already said, that we 
think that the rupees 1,000 were paid by Narayan Sing, Amrit 
Sing, as a deposit upon an existing contract; and in consideration 
of the agreement of Ramgopal Ghose, to give them further time 
to accept and pay for the goods under that contract. In the 
events that have happened, there is nothing to show that Narayan 
Sing, Amrit Sing, are entitled to a refund of any portion of that 
sum of rupees 1,000. There is nothing to show, forit has not 
been found or even tried, whether Ramgopal Ghose and Com- 
pany, on the 2lst December 1868, were able and ready and 
willing to deliver the five cases of grenadines from the Wayfarer 
in the condition in which they warranted to deliver them, viz., 
as fresh goods. Narayan Sing, Amrit Sing, have not therefore 
shown that they were not liable to pay the contract price for 
these goods; or if they are entitled to any allowance, what is the 
amount of such allowance; they have not shown that the moneys 
realized by Ramgopal Ghose and Company, by the sale of the 
goods, was more than sufficient to indemnify that firm from any 
loss by reason of the non-fulfilment of their contract to accept 
and pay for the goods. Therefore, on the finding of fact of the 
Judges of the Small Cause Court, it seems to me that the sujt 
of Narayan Sing ought to have been dismissed. Messrs. Ram- 
gopal Ghose and Company, through their counsel, Mr. Wood- 
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roffe, are satisfied with the dismissal of that suit, and do not ask 
for a remand in the case of Madhab Chandra Rudar against 
Narayan Sing, Amrit Sing. 

The result will be that the decision of the Court of Small 
Causes dismissing this suit of Madhab Chandra Rudar against 
_ Narayan Sing, Amrit Sing, will stand. ‘The decision of the 
Court of Small Causes in the cross cause of Narayan Sing, 
Amrit Sing, and Madhab Chandra Rudar and others, will be 
reversed, and that suit also will stand dismissed. Ramgopal 
Ghose and Company, we think, are entitled to the costs of 
reserving the question in this case, and stating the same and of the 
argument in this case. We order that it be referred to the Tax- 
ing Officer to tax these costs on scale No. 2. Each party “will 
bear their own costs in the Court of Small Causes. ` 
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I will now advert to a preliminary question which was raised - 


by the Judges of the Court of Small Causes. They say that 
in their opinion “it was not the intention of the Legislature 
“that, when a case has been heard by a single Judge, and a new 
“ trial has been applied for, and the case has been re-heard by 
“two Judges, it should then be open to the parties to require 
“that a reference should be made to the High Court on points 
“ on which the two Judges do not differ, and on which a reference 
“ might have been asked for at the time when the case was origin- 
“ally heard, or at the time when the new trial was applied for.” 

The Judges say :—* We do not think that it was meant that a 
* party should have two remedies ; the remedy by an application 
“for a new trial, und also the remedy by a reference to the High 
“Court. But as there may be doubt on this point, we refer 
“it for the opinion of the High Court, and have delivered a 
“judgment contingently on such opinion.” 

The cause being of an amount exceeding rupees 500, the 
question turns upon the construction of the 7th section of 
Act XXVI of 1864. 

That section provides for three cases: firstly, astoany “ question 
“ of law or equity, or any question as to the admission or rejection 
“of any evidence as to which the Judges of the Court of Small 
c Causes shall entertain any doubts;” secondly, “any question 
“which they shall be requested by either party to the suit to 

: 16 
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“reserve for the opinion of the High Court ;” thirdly, “ where 
“two Judges sit together and differ in opinion.” 

Now in each of euch cases, the reference is imperative. The 
language is that “ the Judges of the said Court of Small Causes 
“ shall reserve ” such question. There is nothing whatever which 
confines the obligation of the Judges of the Court of Small 
Causes to refer cases to those cases in which the questions have 


" been argued before a single Judge. It ie quite plain that a 


question which has been determined by more than two Judges 
may be referred and must be referred, either if they be requested 
by the parties to the suit to refer it, or if they entertain any 
doubts as to their decision. Whether they are requested or not 
to make any reference, they are bound to state a question where 
only two Judges sit together if they differ in opinion. It would 
be exceedingly inconvenient if the rule were as suggested by the 
Judges of the Small Cause Court. It often happens that, on the 
first hearing Qefore a single Judge, questions of fact are chiefly 
debated, and the question of law on which probably the liability 
of the unsuccessful party is to turn, is scarcely raised until the 
argument on a motion for a new trial after the facts have been 
ascertained. © i i 


Attorneys for R. G. Ghose and Co.: Messrs. Stack and Co. 


Attorney for Amrit Sing, Narayan Singh: Mr. Carapiet. 
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[APPELLATE C]VIL.] 


Before Mr. Justice Bayley and Justice Sir C. P. Hobhouse, Bart. 


CHATTAR LAL SING awp ornens (Derenpants) v. SUEWUKRAM, iaro 
alias RAI DURGA PRASAD, AND ANOTHER (PLAINTIFY8S) AND March 19. 
OTHaRS (D&FENDANTS).* J 


` 


Gift, Construction of —Absolute Gift—Petiiion to Collector for Mutation of 
Names. 


A., a Hindu, living under the Mitakshara law, executed a petition to the Collector, 
stating that he was in possession of all his ancestral property ; that his only son was 
dead ; that he had no wife ; that his son had left a widow, B, and two daughters and 
no other children or heirs ; the petitioner went on to state, ‘I declare her (B.) my 
heir, and as with the exception of the said B., I have no other heir or mahh, nor 
ean there be any, of which circumstances I have already preferred information in 
my petition of 16th April 1830, and life is uncertain, I consequently request that 
the name of B., the widow of my late son, be registered in the Oollectory mutation 
book as proprietor and malguzaf in the place of my name with-regard to the pro- 
perty” &c, “Further, as of B., there are two daughters who, after marriage, by the 
blessings of* Providence, may be blessed with children; they ‘and their children, ` 
therefore, are ‘and will be heirs and mahks. But as long as I live, I shall keep the 
management of my own affairs in my own hands, and look after’all the transactions 
of dihat, &c., myself, as heretofore.” B. sold and conveyed parcels of the property. 
In a suit by her danghter’s son against the purchasers, for & declaration of his re- 
versionary right to the property sold, held, that undor tho terms of the petition, thero 
was an absolute gift to B. That as the gift was not fottered by any restriction, tho 
alienation by B. was good and valid. 


Rar KALIKAPRASAD died, during the life-time of his father, 
Rai Harnarayan, leaving a widow, Rani Dhan Kunwar, and two 
daughters, Bibi Sitabo and Bibi Dulari. Rai Harnarayan, after 
the death of his son, executed certain instruments or petitions 
in favor of Rani Dhan Kunwar, correct translations of which are 
set out in the judgment of Mr. Justice Hobhouse. Harnarayau . 
died on the 16th Falgun 1242 F. S. (27th February 18365). J 
Bibi Sitabo died without issue. Bibi Dulari died, leaving the 
plaintiff, her only son. Rani Dhan Kunwar had alienated certain 
properties covered by the said instruments. Hence the suit by 
the plaintiff, on the allegation that, “under the terms of the said ~~ ‘ 
instruments, the plaintiff was the only reversioner, and that there ~ ~ 
was no legal necessity to justify the sale. He prayed for a can- 


* Regular Appeals, No. 215, 237, 239, 245, 247, 255, 257, 259, 260, 264, and 273 
of 1869, from the decrees of the Judge of Shahabad, dated the 6th August 1869. 
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cellation of the sale and for a decree protecting the plaintiffs 


Oa Lau reversionary right to the property in dispute. 


Bapwonian 
alias 


Razr DORGA 
PRASAD. 


The defence set up was (inter alia ) that the plaintif was not 


’ the reversionary heir to the late Harnarayan, and that, under the 


instruments referred to in the plaint, Harnarayan made an absò- 
lute gift of all his property to Rani Dhan Kunwar, and that she 
had full power to alienate the same. 

The Judge of Shahabad held (on the authority of Giridharilal 
v. The Government of Bengal (1) and Amritakumari Debt y. 
Lakhinarayan Chucherbutty (2), that the plaintiff was, according 
to the Mitakshara, the reversionary heir of Harnarayan; that 
the instruments did not convey the property absolutely to Rani 
Dhan Kunwar, and that there was no legal necessity to justify 
the sale. He, accordingly, passed a decree declaring the plain- 
tiff’s future right as reversionary heir to the propertiesin dispute. 

The defendants appealed to the High Court, upon the ground 
(inter alia) that the instruments did create in favor, of Dhan 
Kunwar an absolute, and not a limited or restricted, right. 


Baboos Anukul Chandra Mookerjee, Annada Prasad Banerjee, 


. Mahes Chandra Chowdry, Chandra Madhab Ghose, and Rajendra 


Missry for appellants, 

Mr. Paul (Baboo Amernath Bose with him) for respondents. 

In course of the argument the following cases were cited and 
commented upon :— 

Sonatun Bysack v. A Dossee (3), “Sreemutty 
Anundomoye Dossee v. Doe d East India Company (4), Wise v. 


` Bhoobunmoye Debia Chowdrainee (5), Rajah Nursing Deb v. Roy 


Kylasnath (6),M ussamut Anundmoye Chowdrain v. Sheebchunder 
Roy (7), Tagore v. Tagore (8). 


The judgment of the Court was delivered by 


HosxHousn, J.—We now come to the real merits of the case, 
and here, in order that we may clear the case for a right 
understanding upon its merits, it is necessary to state what are 


(1) 1 B. LB, P, C, 44. (5) 10 Moore’s L A., 165. 
(2) 2B. L R., E. B., 28. (6) 9 Moore’s I. A., 55. . 
(8) 8 Mooro’s I, A., 66. (7) Id., 287. 


(4) Id, 48. (8) 4B. L R, O. C, 103. 
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the admitted facts as to the relative position of the plaintiff and "1870 
the defendants before us. Whatever may have been the con- C#47fan Lar 
tention on this point in the Court below, it is now admitted that aa aie 
Kalika Prasad, the father of Rani Dhan Kunwar, having ee ee 
died in the life-time of his father Harnarayan, the founder of Prasan. 
the family, neither the plaintiff, nor his mother, nor his mater- j 
nal grandmother, were the natural heirs to Harnarayan; that 

in fact, neither he nor they could have taken this property at 

all, unless it had been given to them by the petitions on which 

the plaintiff relies. It is further an admitted fact that although 

the plaintiff attained to his majority upon the 2lst May 1865, 

still he did not sue until the 29th April 1868, so that when he 

did sue, he had but some few days to spare ere his suit would 

have been barred by the Statute of Limitation. Of course, the 

plaintiff might have shown that between the time of his coming 

of age and the time of his instituting this suit, he had made 

other private endeavours to attain to his rights, or that for some 

good reason or other, he had been unable to make any such 
endeavours until the time of the institution of the present suit; 

or that, in short, there was some good explanation for the plain- 

tiffs remaining silent for more than two years and eleven months 

out of the three years, after the time when his rights accrued to him. 

The plaintiff makes no explanation whatever, and it is impos- 

sible, therefore, not to hold that in this particular-he appears 

before us in the most disadvantageous light possible. On the 

other hand, the position of the defendants is in comparison a far 

better one. He is admittedly a purchaser for a valuable con- 
sideration, and without notice, and he has been for fifteen years, 

previous to the institution of this suit, in undisturbed possession 

of the property, and of these fifteen years very nearly the whole 

of the three last years is made up of a period during which the 
defendants were in possession adverse to plaintiff, and during 

which it was at any time within the power of the plaintiff to 
endeavour to oust the defendants; whereas, on the other hand, 

the plaintiff has not ousted them, nor, for any proof that there 

is on the record, made any attempt to do so. In this state of 

facts, the plaintiff does, undoubtedly, in out judgment, come 

before us in such an unfavourable light as compared with the 
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defendants, that we think we ought to put the plaintiff to the 


CRT Lau strictest proof of the right on which he avers that he has the 


v. 
SAEWUKRAM, 


IRS 
Rar Durga 


PRASAD. 


title to oust the defendants. Now, the sole evidence of. that 
right is the petition of the 16th August 1830, the contents of 
which are given in the printed record, and are, with a very 
fow emendations, which I shall incorporate in the following 
translation of the said contents, correcte The petition says:— f 
“The entire rent-free asud rent-paying estates, and gardens 
“ appertaining to the Zillas of the Behar province, and buildings 
“and ghat Tuazi, ryotkhanas, and household furniture, and’ 
“other real and personal property which descended to my 
“ancestors, one after the other, and at last to me, from 
“ Rani Myma Bibi, wife of my late brother Raja Basantaram, 
“who, the said brother, was son-in-law of Maharaja Ram- 
“narayan according to the Vyavasta of the pandits and deci- 
“ sion of the Sudder Court, are now in my possession. But as 
“in 1229 (1822), my son Kalika Prasad died, and in 1237 (1830), 


- “my younger brother Rai Ganga Prasad and his wife died, leav- 


. 


“ing no issue, and as my wife predeceased them, and only Rani , 
“ Dhan Kunwar, the widow of my late son Kalika Prasad, is 
“at present living, who has only two daughters, Mussamat 
s Bibi Shitabo and Bibi Dilaru, and no other children or heir, 
«I declare her (Rani Dhan Kunwar) my heir;"and as with the 
* exception of the said Rani Dhan Kunwar, I have no other heir 
* or malik, nor can there be any, of which circumstances I have 
“ already preferred information in my petition of 16th April 
< 1830, and life is uncertain; I consequently request that the nams 


‘sof Rani Dhan Kunwar, the widow of my late son, be regis- 


* tered in the Collectory mutation book as proprietor and malgu- 
< zar in the place of my name, with regard to the property, both 
«c kheraji and lakhraji noted at the foot of the petition, situate in 
Zilla Patna. Further, as of Rani Dhan Kunwar there are two 
« daughters, who, after marriage, by the blessings of Providence, 
«c may be blessed with children, they and their children, therefore, 
* are and will be heirs and maliks. But as long as I live I shall 
“keep the management of my household affairs in my own 
< hands, and look after all the transactions of dihat, &c., myself 
“ag heretofore.” This petition; it must be said, was filed in the 
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Court of the Collector of Shahabad, and the ostensible object of . 
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naine should be substituted on the register of the Collector’s x 


mutation books as proprietor and malguzar of the revenue- 
` paying estates of the petitioner Rani Harnarayan. in the 
‘place of the names of the said petitioner. The effect of this 
would be that on tho Collectorate books the said Rani Dhan 
Kunwar would stand in the place of the said Harnarayan 
as the person who was the proprietor of the revenue-paying 
estates of Harnarayan, and who was responsible for the 
amount of the Government revenue assessed on the said estates. 
This undoubtedly would be, generally speaking, the sole effect 
of a petition of this nature, but it may further be added that it 
is very common in this country, when persons are desirous of 
conveying their -properties to other persons, that they do so by 
way of ‘a petition to gomé one or other of the judicial or minis- 
terial officers of the district in which their property lies, and, 
usually speaking, to the Collector of the district. Asa conse- 
quence of this practice, there are many decisions of the Courts 
of this country in which petitions of this nature have been held 
to.be of the nature of testamentary bequests from the peti- 
tioners. ` In fact,- iri the very case which is now before us, both 
the parties contend that the petition in question is of the nature 
of a testamentary bequest from Rani Harnarayan, the peti- 
tioner; and the sole contention is on the one part that the 
bequest was restricted, and on the other, that it was absolute. 
We have considerable doubts as to whether, as a general rule, 
it is strictly right in law to consider petitions of this nature as 
anything more than expressions of the desires and intentions 
of the petitioner, but the doubt is, in this particular instance, 
materially allayed by the consideration thatthe intentions of the 
petitioner were not only declared, but that that declaration 
was followed up by a prayer, the definite object of which was 
practically a first step to carrying out the petitioner’s intention 
by having the name of Rani Dhan Kunwar substituted for his 
owh name as the recorded proprietor of his estates on “the 
Government rent-roll. Suchasteptoo was avery strong one, and, 
if the petitioner did notafterwards recedefrom it, was a very con- 
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180 glusive step to take towards transferring the property from him- 
Cuatzan Lax self to some one else, viz., - ‘to Rani Dhan Kunwar, and so we 
cannot but conclude this petition is a document of a gift of 

alias ` some kind or other to the said Rani. Then what is the nature 
Perasan. Of the gift? The petitioner first recites the whole of his-estates, 
real and personal, of whatever nature they were, and wherever 
they might be situated. It then recites that these estates are 
at the moment in the possession of the petitioner. It further 
recites that Kalika -Prasad, the son of the petitioner, is dead ; 
that certain others, who would have beer heirs- of the petitioner, 
are dead, leaving no issue; and that only Rani Dhan Kunwar, 
the widow of -his late son, and her two childless daughters, 
are living. Having thus recited these particulars, the peti- 
tioner goes on to say:—* So I declare her (Rani Dhan Kun- 
“ war) my heir; and as with the exception of Rani Dhan 
« Kunwar I have no other heir or malik, nor can there be , 807, 
“ and’as life is uncertain,” so the petitioner requests that the name 
of Rani Dhan Kunwar, widow of his late son, be registered in the 
Collectorate mutation book as proprietor and malguzar of his 
estates in the place of his name. If the petition had stopped 
there, we do not think that there could have been any doubt 
as to what was the meaning of the petitioner; butitis contended 
that the next passage in the petition not only creates a doubt 
as to the meaning of the first passage, but actually restricts the 
gift which was made in‘-the first passage to Rani Dhan Kun- 
war. The words relied upon by the learned counsel, Mr. Paul, 
for the respondent, are these :—‘ Further, as of Rani Dhan 
* Kunwar, there are two daughters, who, after marriage, by the 
“blessings of Providence, may be blessed with children ; they 
“ snd their children, therefore, are and will be heirs and maliks. 
- “ But aslong as I live, I shall keep the management of my house- 
“hold affairs in my own hands, and look after all the transac- 
“ tions of dihat, &c., myself as heretofore.” Upon the strength 
of this passage, Mr. Paul contends that the gift was to Rani 
Dhan Kunwar for her life only; and that on her death, it 
: wasto descend to her two daughters; and after their death,” to 

their heir, viz., the present plaintiff. 
On the other hand, Baboo Anukul Chandra Mookerjee, for 
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_the appellants, contends that the last part of the document was 1870" 
nothing more than an oxpression aa ‘the best of the wishes and aus an LAL 
ING. 


intentions of the testator—wishes and. intentions which it was v. 
BIEWUKRAM, 


in the power of Rami Dhan Kunwar, by the “first _part of the alias >a 
testamentary disposition, to defeat; and further, Baboo Anukul RAT Dura 
Chandra contends that, in truth, the passage is nothing more, 
upon a grammatical construction of it, and upon a comparison 
of it with its context, than an indication of who were the heirs, 
not of the testator, but of Rani Dhan Kunwar. If the tes- 
tator had used words expressly declaring that Rani Dhan 
Kunwar’s two daughters and children were and should be 
“his” heirs and maliks, some part of the difficulty of the - 
sentence would have been explained; but the’ words literally < 
translated are these “ ave and will be heirs and maliks,” so that 
the testator does not in 80 many terms declare whether he, was 
referring to those daughters “and their possible issues as “his” 
heira and malis, or as Rani Dhan Kunwar’s heirs. Neither; 
on the other hand, does he in so many terms speak of these - . , 
persons as Rani Dhan Kunwar’s heirs and maliks, so that 
the passage, taken by itself, cannot be interpreted in favor òf or 
against either the one contending party or the other. But 
Baboo Anukul Chandra contends that, when the testator had, 
in so many terma, in the first part of the testament, said that 
Rani Dhan Kunwar was his heir, and that with the exception 
of the said Rani he had no other heir or malik, nor could he 
have any, then it is-impossible to say, when he spoke imme- 
diately afterwards of thé “daughters of Rani Dhan Kunwar 
and any possible offspring of theirs, that he could have been 
supposed to be speaking of them as his heirs and maliks. It. : 
seems almost impossible to get over the difficulty thus pré--- 
sented. We had thought, when we first looked at the second - 
sentence, that is the one on which Mr. Paul? relies, that, as there 
must have been’ some intention in it, and as no other intention 
but the one for which Mr. Paul contended seemed to be obvious 
on the face of it, so the absolute gift of the firat sentence must 
be held to be governed by what would then be the restriction ~ . 
in the second sentence; but, on further consideration, we think 
there exists in fact a good reason why the words should be there, , 
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* 4870 and why yet “they should, not convey only dite meaning for 

' Taaa Be which Mr. Paul.contends. We remark that, ‘whether thes gift. 

n was” an‘ absolute giit to. ‘Rani. Dhan ‘Kunwar, F a restricted , 

© < alias ` „gift, first to her, and then to her daughters? and their heirs after 

.-Paasap, > them, in ‘either case, there-~ Was a restriction in’ ‘the gift—a 
` > ` restriction „$0. the effect that, 28. Jong“ as the donor lived, he 

, “should retain his properties,, and transact*the business connected 

? "l with’ “them as Jeretofote. ‘It -is quite possible, therefore, that 

` he’ may haye been providing for g: vontingency,, viz., the con-. | 

., `tingency,. of- the, ‘Rani’ Dhan: - Kunwar’s, deceasing ’ before i 

- himself. In that case he might, and very reasonably would, have 

x „` wished » ~that the daughters of Rańi Dhan Kunwar, ‘and any, 

~ children of theirs, shedld be- heirs and maliks. * Rani Dian 

os Kunwar-was not to have the enjoyment of his estates so long 

os as he lived ; and if she predeceased him, what was more natural 

` than- that’ he should “have wished that in such a case the 

; daughters of the Rani, : viz., Dhan Kunwar, and any offspring 
of. theirs should be heirs and. _maliks. This is, we think, 

-`a reasonable explanation of the sécond paragraph ; and when we’, 

consider the terms of thefirst paragraph as compared with: the 

terms of the second, it is certainly a more reasonable explanation 

* than the one on which Mr, Paul Telies. „If, as we think is the 
ease, the zecond par agraph*has no direct connection with the first, 

- except to the extent above indicated, then it seems to us that 

there is, in the first patagraph, an absolute gift to the Rani Dhan 

Kunwar such as would entitle her to alienate the property; for, 

a . in so many terms, the testator declares her to be his sole Keir . 

: and malik (that is, proprietor) and not only declares this, but- , 
. “prays. that, in furtherance of this ‘declaration, a step. may be 
taken by: whióh she may be made~known tô the world as such 

‘heir and’ ‘proprietor; and if, a“ we believe to’ be the case, the - 
second part of the sentence places no restriction, upon the gift 
made in the first part, then Rani’ Dhan Kunwar having, as 
has been admitted by the plaintiff, come into “possession , of the 
entire estate, real and personal, and not being. in.so many terms 
restricted from alienating the estate, is not, by the-terms of any 
law or usage which bind a Hindu family, prevented from alienat- 

. ing such estates. There have been, it may be mentioned, several 
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cases quoted to us on the one side, and on. the other decisions 1870, 

given ‘by their Lordships in the Privy Council. We have eae Lan 

carefully considered the terms of those decisions, and we cannot he 
HEWUERAM, 

say that any of them are, to our- minds; either directly or in- ee a 

directly in point, and help us therefore to-any right determina- Prasan. 

tion of the question. before us. In our view of the case, we 

hold that, by the document. relied upon, am absolute gift was, 

in go many terms, made“to Rani Dhan Kunwar’ of the pro- 

perties in question; that she enjoyed those’ “properties under 

the gift; that it was whilst’ she was in enjoyment of such pro- 

perties that she alienated a part of them; and that. as the gift 

itself was not, in so many terms, or evén indirectly, fettered by 

any restrictions, so it was a gift which entitled her to alienate 


‘the estates to the defendants, appellants before us. 


In this view of the case, we reverse the decision of the Court ` 
below,’ and dismiss the plaintiff’s suit with costs in both the 
Courts, Appeals, Nos: 237, 239, 246, 247, 265, 257, 259, 260, 
264, and 273 are admittedly governed by the decision in this 
case; therefore, in those “cases also we reverse the judgment ` 
of the Court below, and dismiss the plaintiffs’ suits with costs of 
noth the Courts, . 
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`, Before Mr. Justice Bayley and Mr. Justice Markby. 


Tus QUEEN v. RAM CHANDRA MOOKERJEE-* . 1870 
_ May 14. 
Act XXV of 1861, s. 62—Nisisance, Removal of —Power of Magistrate. ee 


al 


Under section 62 of the Code of Oriminal Procedure, a Magistrate ] has no power to 
issno an order, ex parte, tó cut down trées, ‘on tlie. representation of a party, sup- 
ported by the report of the Police that the paplones of the trees was a nuisance, 


THE following re was made by the Judge of the 24-Per- 
gunnas, under section 434 of the Criminal Procedure Code:— 


* Reference under Section 434, Act XXV of 1861, from the Sessions Judge of 
24-Pergunnas, by his letter No. 57, dated the 30th April 1870, 
ee 18 
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‘1870 > «J have the honor, to submit the papers of a case in which 
+ Qaes Baboo Sama Charan Chatterjee, the Deputy Magistrate at 
Par Cliawons ‘Bashirhat, has sentenced one Ram Chandra Mookerjee to a fine 

of rupees 25, or simple imprisonment for one month, for disobey- 

ing an order issued under section 62 of the Criminal Procedure 

Code. I cannot interfere with the sentence, as the Deputy 

Magistrate has full powers; but in my opinion the order should 

be set aside. : 

« It appears from the record of the case, that, on the 4th Decem- 
‘ber last,. Utam Chandra“ Chatterjee complained tò'the Deputy 
Magistrate that some’ clumps of bamboos growing close to his 
house produced sickness by stopping ventilation, and were likely 
to cause injury to the house. The owner of the bamboos was 
Ram Chandra. Mookerjee, and the petitioner produced acopy of ` 
an order passed-by the Deputy Magistrate, in September 1866, 
by which Ram Chandra was desired toeremove certain bamboos, 
growing near the house of the petitioner. On receipt-of this 
petition, the Deputy Magistrate desired the Police to examine 
the spot, and report the facts. 

* On the following day the Police reported that the bamboos 
ought to be removed for police as well as for sanitary purposes ; 
and suggested that the owner might be directed to remove them, 

> receiving compensation from Utam Chandra Chatterjee. 

“ On the 10th January, the Deputy Magistrate issued an order, 
purporting to be an order under section 62 of the Criminal Pro- 
eedure Code, directing Ram Chandra to remove the bamboos 
within a month; and threatening him with punishment in case . 
of disobedience. 

“ On the 28th January, Dinabandhu, the son of Ram Chandra, 
presented a petition on the part of his father, stated to be sick, 
in which hé prayed that the Deputy Magistrate would visit the 
spot, and ascertain from personal inspection whether Utam 
Chandra had any reasonable ground of complaint. The order on 
this petition is, that the Deputy Magistrate had already visited 
the spot, and that a second inspection was unnecessary. 

“ On the 11th February, the Deputy Magistrate held a proceed- 
ing, in which setting forth the order issued a month, previously 
under section 62, and observing that it had not been obeyed, he 


th 
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directed that a charge should be, preferred against ] Ram Chandra 
under section 188 of the Penal Code. 

“ On the 4th February, that is six days beforè the date of thi 
proceeding, Dinabandhu*had asked for the appointment of arbi- 
trators, and the Deputy Magistrate, Pobserving that. the ease 
could not legally be submitted to a jury, yet allowed him as a 
favour to name jurors. On, the 14th he did name jurors, but 
it does not appear that any jury was appointed; and on the 7th 
and 16th March, the’ Deputy Magistrate:recorded evidence on 
the charge’ under section 188, and.on the 23rd March passed 
sentence. © "a 

“The Deputy Magistrate had no legal power to order the 
removal of the bamboos, and therefore he had uo power to 
punish Rai Chandra for disobedience to it. It may be that the 
bamboos amount to a public nuisance, for I am satisfied that 
bamboos do injuriously, affect the atmosphere under certain 
circumstances;. but it «ig evident from the order of the 4th 
February, that the Deputy Magistrate did not consider them 
to come within the provisions of Chapter XX of the Criminal 
Procedure Code. On the case, as it appears from this record, 
the Deputy Magistrate, when he issued the order under section 
62, could not have been satisfied that Utam Chandra had reason- 
able ground for asking for the removal of the bamboos; and 
might have left it to Utam Chandra to remove his own house, if 
he found the situation unhealthy. If one man. erects a building 
which intercepts light and air fromthe dwelling of another, the 
latter has his remedy in the Civil Court, and not under section 62. 
Section 62 is a wide and dangerous provision of the law; neces- 
sary it may bo, but requiring to be watched, that it may not 
become an engine of oppression. It appears to me.that the 
proceedings of the Deputy Magistrate in this case ‘have been: 
arbitrary and unjust, and I recommend that they be set aside 


ab initio.” 


The following was the opinion of the High Court: 


Marrey, J.—In this case the Deputy Magistrate, having the 
full powers of a Magistrate, directed one Ram Chandra to cause 
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1870 the removal of certain bamboos, because (as we gather), in the 
Ques opinion of the Deputy Magistrate, they were injurious to the 
Ra Canora health of a neighbour who had complained to the Deputy 
> Magistrate. The bamboos were growing on Ram Chandra’s 
“own land. Some attempt was subsequently made to induce 
the Deputy Magistrate to proceed, not under section 62, but 
under section 308, and to appoint a jury. It is not very clear 
what steps the Deputy Magistrate took upon that application, 
but a jury was, in fact, never appointed. Subsequently, the 
bamboos not having been removed, proceedings for disobedi- 
ence to the order of the Deputy Magistrate were taken against 
Ram Chandra, and he was sentenced to pay a fine of rupees 25. 
The case has been sent up to us by the Sessions Judge for 
consideration, with a view to its being set aside. The opera- 
tion of section 62 has already been greatly restricted by 
the construction which this Court has.put upon it in the case 
of In the matter of Hari Mohan Malo v, Jai Krishna Mooker- 
jee (1). It was there held that, in any of the cases specified in 
section 308, the Magistrate had no discretion, but was bound to 
follow the more special directions of that section, which gave to 
the owner of the property an opportunity of showing cause 
before it can be removed or affected. The case before us is not 
one of those specified in section 308; this decision, therefore, 

does not apply. 

It is impossible, however, to suppose that the Legislature in- 
tended to give to a Magistrate summary power to issue, without 
hearing the party concerned, an order such as that issued in 
this case, by which a man’s property would be greatly injured, 
and could not be restored to its original condition, should 
it afterwards turn out that the Magistrate was wrongly inform- 
ed, or that he had acted under a wrong impression, We 
think that the Magistrate has no power, under section 62, 
to issue any order which is by its very nature irrevocable. 
All that he has power to compel the owner of property to do is 
“to take certain order” with it. That does not appear to us 
to extend to an order to cut down a large quantity of trees. 


G} 1 B, LR, A. Cr., 20, 
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We find that a somewhat similar view has been taken by this 1870 

Court in the case of Queen v. Sheikh Golam Darbesh (1). ai QUERN. 
We, therefore, consider the conviction was founded on an Rast CHANDRA 

illegal order; and that the conviction as well as the original order poner 

of the Deputy Magistrate ought to be set aside, and the fine, if ~ 

paid, restored. aa : 


[APPELLATE CIVIL}. 


Before Mr. Justice Bayley and Mr. Justice Markby. 


HAR GOPAL DAS anp axoruen (Dersnpants) v. RAM GOLAM SAHI 1870 
AND OTHBRS (PLAINTIFFS) AND ANOTHER , April 23. 
(Dsrenpanrt),* Wee eee 
s 
Partition, Expenses of —Ameen, Remuneration of—Lieutenant- Governor— Board 
of Revenue—Commissioner—Collector—Reg. XIX of 1814—Act XI of 
1838—Act XI of 1869, s8. 5 and 33, 


` 


On 12th June 1867, some of the proprietors of an estate applied to the Collector 
ior a partition under Reg. XIX of 1814. On the same day, the Collector issued n 
notice to all the shareholders, including the plaintiff in this snit, calling upon them 
to come in within one month, and shew such cause, and offer such objections, &c., as 
thoy should think fit. Itdid not appear that the plaintiffs did come in or did any- 
thing upon this. Similar applications were made by other shareholders. On 19th 
August 1867, the Collector drew out a tabular statement, purporting to be in pursu- 
ance of section 4, Regulation XIX of 1814, In it was a column giving the shares ` 
into which the expenses of the partition were to be divided. On the samo day, n 
notice was issued to the proprictors, ordering them to pay their respective qudtas of 
the expenses accordingly. It was said by the defendants that the apportionment was 
confirmed by the Commissioner on the 20th Jannary 1868. On the Gth March 
1868, it was ordered by the Collector that a proclamation should he issued in accordance 
with paragraph 4 of section 5 of Act XI of 1859, directing the plaintiffs, as default- 
ers in two sums of rupees 251-3-2 and 9-9-6, to pay the Government revenue, On the 
28th March, such proclamation was issued accordingly. Subsequently, one of the 
plaintiffs came in, and offered to pay all that was then dne and outstanding, 
His application was rejected; and on the same day, the 8th April, the sale proceeded, 
and the whole interest of the pluintiffs was sold for rupees 16,900. Tho plaintiffs 


* Regular Appeal, No. 271 of 1869, from a decree of the Officiating Subordinate 
Judge of Tirhoot, dated the 28th August 1869. 
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appealed to the Commissioner, but their appeal was dismissed. The plaintiffs, there- 
fore, brought a suit against the purchasers and the Collector for recovery of the 
property and for cancelment of the sale. 

Held, that the sale was void. There wad no arrear of Government revenue justi- 
fying a sale under Acts XI of 1888 and XI of 1859, section 5. There could be no 
arrear until demand after sanction by the Board of Revenue and by the Lieutenant, 
Governor of the estimate of expenses prepared by the Collector, and fixed by the 
Commissioner. The Board must give its sanction in each case, and the defendants 
failed to show that it had doneso. But even if the Commissioner had power to 
finally determine the amount and date of payment, it was uot shewn that be had 
done so, or supposing that he had, that any fresh demand had been made upon the 
parties liable. 2 

Per Bayley, J.—The completion of the partition is not necessary under Act XI 
of 1838 before the amount of unpaid expenses can become an arrear realizable by 
sale. 

Semble.—The Government need not give ita sanction in each case, but a “ genc- 
ral” sanction will bo sufficient. 

Baryrath Sahu v. Lala Sital Prasad (1) followed. 

Mr. R. T. Allan and ‘Baboo Rames Chandra Mitter for 


appellants, 


Mr. R. E. Twidale and Baboo Gopal Lal Mitter for 
respondents. 

Tue facts of the case are fully stated in the judgments of the 
Court. ` 

BAYLEY, J.—Baboo Har Gopal Das and Hansraj Sahu are 
(defendants) appellants, versus Ram Gopal Sahi and others, 
(plaintiffs), and the Collector (a defendant), respondents. 

The plaintiff sued for declaration of right and for possession 
of various shares in Mauzas Dhoondhee Pursoram, Koshra, and 
Chorah ; Chuck Mahamood, Molkudbhwa, and Juggudispore, 
appertaining to a Government rent-roll talook, named “ Char- 
raoh,” and to cancel a sale by the Collector, held on the 8th May 
1868, to realize the fees of a Batwara Ameen. It is alleged by 
the plaintiffs that certain co-sharers in a fractional share of the 
first of the above villages, viz., Dhoondhee Pursoram, applied for 
a batwara, or partition, unknown to the plaintiffs, and paid the 
Ameen’s fees. It is admitted by the plaintiffs that they did not 
pay the balance of the fees, and that the sale took place for the 
realization of such balance. The cause of action is stated to - 
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have arisen on the 10th August 1868, the date of the confirma- 
tion by the Commissioner of the sale, for cancellation of which 
the plaintiffs bring this suit. 

The first allegation in the plaint is that the procedure under 
Act XI of 1838 has not been followed, and that the sale is there- 
fore illegal. 

The second allegation is that, as the Ameen’s fees could not be 
deemed an arrear due till the batwara should have been com- 
pleted, which this batwara had not been, the sale was null and 
void, as there could be no legal sale when there was no legal 
arrear. 

The ¢hird allegation is that, when the sale took place, there was 
no such arrear due as is contemplated by Act XI of 1838, inas- 
much as the sum due was tendered before the sale, and accepted 
by the Collector in the first instance; but, notwithstanding this, 
the sale was subsequently held. 

The fourth allegation of the plaintiff is that, as the applicants 
for the batwara were Gavind Sahaye and others who represented 
only a fractional share of one village, and were so separately 
recorded in the Collectorate, the Ameen’s fees should not have 


been called for or treated as an arrear due from other proprietors,- 


The fifth allegation is that the’share of each individual pro~ 
prietor should have been adjusted and recorded, and the demand 
for the fees of the Ameen made actvordingly, and that only the 
individual who did not pay could be treated as liable for an 
arrear; as this procedure against each individual has not been 
adopted, the notice passed on a different principle, and the 
amount of balance calculated on the same principle, and the 
notifications setting them forth, together with the sale proceed- 
ings, are all illegal. 

Har Gopal Das and Hansraj Sahu, the purchasers at the sale, 
plead in answer: firstly, that the sale was held in accordance 
with the law and the rules prescribed by the Board of Revenue; 
secondly, that the Collector’s sale proceedings and notices were in 
accordance with the Collector’s own Collectorate records, ac- 
cosding to which the Collector was bound to act; thirdly, that 
the main pleas as to the illegality of the sale, with reference 
to the provisions of Regulation XIX of 1814, and Act XI 
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1870 of 1838, were not taken before the Commissioner, and conse-~ 
HAR. Goran quently, under section 83, Act XI of 1859, could not be 
ie ES allowed to prevail in a regular suit; fourthly, that Act XI of 

Saun 1859 provides that, when the Batwara Ameen’s fees are once 
fixed, and are not paid, they shall be realized as an arrear of 
revenue by sale of the defaulter’s estate on the rent-roll ; and that, 
under Act XI of 1838, the completion of the batwara is by no 
means a condition of the arrear accruing so as to justify a sale ; 

Jifthly, that the Collector, after the last date fixed for payment, 
has a discretion to refuse or to receive the sum due up to the time 
‘of sale, and is not legally required to accept payment after a 
week of the last day fixed for payment (in this case, 28th March 
1867); sixthly, that Mauza Dhoondhee Pursoram is not a 
separate estate on the Collector’s rent-roll, but a component part 
of Mehal No. 2101 on that rent-roll; that, under such circum- 
stances, Gavind, as co-parcener of a portion of that village, was 
also a co-parcener of the whole of the estate No. 2101; that, under 
these circumstances, the estate was liable to be sold on the de- 
fault of Gavind, or any other recorded proprietor, to pay the 
Government revenue, and that an unpaid demand for arrears of 
batwara fees was a demand realizable by law in the same way 
as arrears of Government revenue are ; seventhly, that the notices 
were legal, and plaintiff had full cognizance of the demand and 
of the impending sale, as he tendered payment before the sale. 

The statement of the Government pleader for the Collector 
defendant was that the Government did not wish to defend the 
suit. 

The Subordinate Judge, Baboo Bhupati Roy, in a careful 
judgment, has fully considered the pleadings. He states the 
points for decision to be :— 

« First.—The powers of the Collector to fix the expenses of an 
Ameen employed to effect a partition, and to call, upon the 
proprietors of the joint estate, other than the applicants 

_for batwara, to pay the amount before the estimated expense 
receive the sanction, in conformity with Act XI of 1838, and to 
levy the same as arrears of revenue before the division was 
completed.” ` 

“c Second.—The authority of the Commissioner to sanction the 
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probable expense, without reference to the Government of 
Bengal.” 

On these questions, the Subordinate Judge decides as fol- 
lows:—The plain object of the Legislature, as is apparently 
clear from the preamble of the Act, was to repeal section 
15, Regulation XIX of 1814, and to remedy the mischief 
then complained of. Section 16 alluded to was to the 
effect that an authorized expense, viz., percentage on the 
jumma of the estate was to be allowed to the Ameen; a one-third 
of the above percentage was to be advanced to the Ameen, 
before the commencement of the work; one-third on the work 
being half completed; and the remainder on the completion of 
the division.” In repealing that section, Act XI of 1838 
thus provides :— It shall be lawful for the Board of Revenue, 
with the sanction of the Government of Bengal, to fix the expens- 
es of an Ameen employed to’ effect a partition, and to cause the 
same to be levied from the parties concerned in the same 
manner as arrears of revenue, at such periods and in such 
proportions as the Board may think fit.” The Subordinate 
Judge then goes on:— The question that then remains to be 
solved is whether or not the demand was an arrear. I have 
in the first place been able to show that it was no demand at 
the time, as the probable expense was not fixed and determined 
by the Board in conformity with Act XI of 1838. It neces- 
sarily follows that there ‘was no arrear to justify the Col- 
lector to issue notice under section 6. It was argued 
that the Collector, having estimated the probable expense, 
appointed a day for its payment, and the amount not being 
paid on the day specified became ap arrear. This argument, 
I observe, is entitled to no credit, inasmuch as the Collector 
had no power to call upon the proprietors to pay the expense 
before it was fixed and determined by the Board.” 

“In the course of argument, it was urged that the Commis- 
sioner of Revenue in certain matters enjoys the power of the 
Board, and therefore the Commissioner of Patna was competent 
to sanction the expense to be incurred for the division of the 
estate. To support this argument, the pleader could not 
point out any law authorizing the Board to transfer to the 

19 
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Commissioner such duties as the Board, by a positive enact-- 


Han Gorau ment, is bound to perform.” 


v. 
Raw GoLam 
Bani. 


“The Commissioner is an authority to superintend the Col- 
lectors works, and is the proper channel for all communications 
with the Board. Assuming, however, that the Board, for the 
sake of convenience or facility of work, delegated its power to the 
Comniissioner (which I can hardly think is the case), and granting 
that the Commissioner is empowered to fix the actual expense 
to be incurred in effecting a partition, without referring it to the 
Board, or without obtaining the sanction of the Government 
of Bengal, still it does not appear that the Collector could 
call upon the proprietors to pay the expense before it was fixed 
and determined by the Commissioner. The estimate, cost, 
and the establishment were sanctioned by the Commissioner 
on the 30th January 1868; and, in accordance with the sanction, 
no day was appointed by the Collector calling upon the pro- 
prietors to pay their quota of the expenses. I do not under- 
stand, therefore, how the Collector could consider it as an 
arrear due by the proprietors, and issue notice under section 5, 
fixing the latest day of payment.” 

“ I shall not at the same time omit to notice that, in the opinion 
of the Collector, this demand was an arrear recoverable as 
land revenue under clause 3, section 4, Regulation XIX of 
1814. The section enacts that the expenses incurred in 
making the division are to be borne’by the proprietors at large, 
in the proportions which the jumma of their respective shares, 
after the division has been completed, shall bear to the 
jumma of the whole estate. Now, looking into the words of 
the law, I venture to prenounce that the Collector could not 
possibly consider such demand ae an arrear, unless and until 
the division has been completed.” 

The Subordinate Judgé concludes :——“ Under all the circum- 
stances, I am decidedly of opinion that the Collector had no 
power to fix the expenses in effecting the partition; that he 
was not legally competent to call upon the proprietors of the 
estate to pay their quota of the expenses, before the estimated 
expense was determined by the Board, with the sanction of the 
Government of Bengal; that the demand, for the recovery of 
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which the Collector sold the estate, was not an arrear before 
the completion of the divigion, and therefore the Collector 
acted without authority, and consequently without jurisdiction 
in holding the sale of plaintiff’s estate.” 

“Tt was contended for the defendant that the plaintiff who 
appealed to the Commissioner, under section 26, Act XI of 
1859, was debarred, by section 33 of the Act, to advance new 
pleas to contest the legalities of the sale. To this contention 
I do not altogether subscribe, for the sale which hada bad 
beginning cannot have a good end, If the Collector had no 
authority to hold the sale for the reasons stated above, it must, 
as a matter of course, become void, and the fact of the plain- 
tiff’s appealing to the Commissioner does not and cannot make 
the sale good, or stop or conclude the plaintiffs from advancing 
pleas other than those urged before the Commissioner to con. 

- test the legalities of the sale.” 

“ The decision in Baijnath Sahu v. Lala Sital Prasad (1) 
should be referred to, which holds that the Civil Courts are 
competent to entertain a suit for the cancelment of a sale on 
the ground of illegalities, although the party seeking the relief 
had not appealed to the Commissioner.” 

* The conclusion, therefore, is that the provisions of Act XI 
of 1859 do not apply to the plaintiff’s case. The third issue, I 
observe, is no more necessary for the purpose of this case.” 

The Subordinate Judge having decreed the plaintiff's suit, 
the defendants, suchion-ptrehascrs, appeal on the following 
grounds :— 

Firstly.—The lower Court is wrong in holding that the Gallas 
tor had no authority to apportion the fees of a Batwara Ameen.’ 

Secondly.—That the power. conferred by Act XI of 1838 on 
the Government, and that conferred upon the Board of Revenue, 
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has been delegated to the Commissioner of Revenue, hence the _ 


lower Court is wrong in this case to hold that the Collector 
had no jurisdiction to hold the sales. 

Thirdly.—The precedent quoted by the lower Court does nat 
apply to this case, for in the Full Bench case, a Civil Court 
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having declared that the plaintif was not to be liable for any 
éxpenses of batwara, there was nothing due from him, which was 
recoverable as arrears of Government revenue. But that here 
it is clear that the plaintiff was liable for something realizable 
from him as arrears of Government revenue, being his quota 
of the batwara expenses, therefore the lower Court has erred 
in holding that the plaintiff's claim should not have been 
entertained at all under the provisions of section 33, Act XI 
of 1859, as these points had not been raised before the Com- 
missioner of Revenue. 

It is admitted before us that there was the tender of payment 
before the sale as alleged; that the amount to be paid, if in 
arrear, was, as stated by the Collector, rupees 241; that the state- 
ment notifying the arrears to be payable on the 28th March was 
dated the 6th. And here I may observe that some stress was put 
upon the Board’s Circular Order of the 30th August 1854 
(batwara series), and in the book of Mr. Chapman, Secretary 
to the Board, paragraph 8, page 50, as indicating 30 days as the 
period of notice, whereas the above interval was only 22 days. 
But the law enacts that, not less than 15, and not more than 
30, days shall be the interval (1). The Board’s Circulars may be 
intended as guides for the Revenue Officers subordinate to the 
Board of Revenue, in matters of revenue administration, but 
the Circulars or Rules are not law for Courts of law, or even 
law for Revenue Officers when sitting judicially. Í 

” As to the payment before the sale, I am of opinion that there 
was no illegality in refusing it, whatever absence of adminis- 
trative discretion there might be, even on the very grounds 
stated by the Collector and Commissioner for refusing to take 
the payment in this case. . 

The main question before us is one of law, viz., whether the 
Collector acted in oonformity with Act XI of 1838 so as to 
justify his treating the demand for rupees 241, unpaid Batwara 
Ameen’s fees, as an arrear of revenue, and selling the whole 
estate as under Acts XI of 1838 and XI of 1859. If this 
Jirst ond main question be answered by us in the negative, 
then the other grounds of appeal need not be considered. 

(1) Act XI of 1859, s. 6. 
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Now I do not hold that the Board must, under Act XI 
of 1838, obtain the sanction of the Deputy Governor of Bengal 
in every case, and I think a general “ sanction” would be within 
the purview of the law. Next, if Government has given a 
general sanction to the Board of Revenue, then the Board can, 
I think, make a general order, declaring in what sums, from 
whom, and at what period payable, the remuneration of the 
Ameen shall be levied. 

Now there is an order of the Deputy Governor of Bengal to 
the Board of Revenue (dated July 15th, 1840, No. 24) printed in 
Volume 2, page 10, Jones’s Circular Orders, conveying the instruc- 
tions of the Deputy Governor to the Board sanctioning batwara 
_ establishments. The larger term “ establishments” includes, I 

think, the minor details, viz. the amount of fees, and the period 
and apportionment of their realization, all which are necessary 
under the law to put in form, and to render operative the 
“ establishments ” in question. 

The Board have, however, to sanction in each case the estab- 
lishment estimated in the statement to be prepared by the Col- 
lector for the purpose, and then that establishment has to be fixed 
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by the Commissioner. This statement shews the amount of fees, | 


the periods at which it is due, and from whom, and in what pro- 
portions. If, after this has been done by the Commissioner, the 
sanction of the Board is accorded, then, I think, under the pro- 


visions of Act XI of 1838, the amount of Ameen’s fees not paid © 


on demand according to the Collector’s statement so fixed by the 
Commissioner, and sanctioned by the Board, would become an 
arrear of revenue liable to be realized by sale in the same way 
as an arrear of Government revenue. . l 

I further think that the Subogdinate Judge is wrong in holding 
that such unpaid amount is not an arrear until after completion 
of the batwara. Such it is true, appears to have been the law 
as laid down in clanse 3, section 4, Regulation XIX of 1814. 
But the subsequent Act (XI of 1838) supersedes that law. 
The later law states that the Board, with the sanctionof Govern- 
ment, may cause such remuneration (of a Batwara Ameen) to 
be levied at such periods, or by such apportionment, as the Board 
may decide. But in this case it is not shewn to us that the 
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Board’s sanction was ever obtained, or that the Commissioner 
ever fixed the establishment. The Collector’s tabular statement 
has an unattested note to the effect that the Commissioner passed 
the establishment proposed by the Collector in that statement, by 
a letter of the 30th July 1868, but no such letter is shown us, 
nor is any legal evidence of such act of the Commissioner placed, 
or attempted to be placed, before us. This is itself to my mind 
one fatal objection to the sale, for all admit that at least the 
Commissioner’s sanction is necessary. 

Weare referred to the marginal note of paragraph 5, page 49 of 
Mr. Chapman’s book, which says: —Commissioners may sanction 
“establishment subject to formal sanction.” But Act XI of 
1838 does not say so. As before observed, the law is to be found 
in the Act of the Legislature, not in the handbook (however 
ably arranged ) of administrative details prepared “ by order of 
“the Board of Revenue.” s 

Going however further, I hold that the Commissioner’s idoi 
had it been legally shown to have been given, would not have 
been enough by law, because I think that, under Act XI of 1838, 
the Board’s sanction is absolutely necessary. Regulation I of 
1829 did give Commissioners the powers of the Board to a large 


“extent, but here we have Act XI of 1838 subsequently enact- 


ing especially that, as to batwara establishment, and the 
amount and proportion and proper time of realizing fees for 
such establishment, the Board’s sanction is necessary. Now 
im this case the Board’s sanction is not shown to have been 
conveyed to the Commissioner or the Collector for the state- 
ment fixing the batwara establishment, that is, the Ameen’s 
fees, their amount, periods of realization, and the proportion 
in which, and parties from whom, they were to be levied. I 
hold then that the sale, as for arrears of Government revenue, 
for the balance set forth as due as fees in that statement, is illegal 
under Act XI of 1838; in other words, that there is no legal 
arrear under section 5, Act XI of 1859, and consequently no 
legal sale at all. 

In this view it is unnecessary to go into what would be tye 
effectof section 33, Act XI of 1859, as to the plaintiff not having 
appealed on certain points to the Commissioner. The same 


VOL. V.] HIGH COURT. 


remark applies as to other subordinate pleas raised in the 
arguments on both sides. 

I would affirm the judgment of the Subordinate Judge, and set 
aside the sale by the Collector. The defendant to pay all costs, 


Manrxsy, J.—In this case, as is most frequent, and I must 
say, as I think, by a practice which is most objectionable, not- 
withstanding the very complicated nature of the proceedings 
which we have to consider, no part of them has been laid before 
us during the argument, and I should have been scarcely able 
to express any opinion at allin this case, had it not been for the 
courtesy of the pleaders who have supplied me with their own 
translations since the case was argued. 

As far as I can understand, on the 12th June 1867, Gavind 
Sahaye and others, proprietors of a one-third share of mauza 
Dhoondhee Pursoram, one of the eight mauzas of Mehal 
Charraoh, applied for a partition under Regulation KIX of 
1814. On the same day, the Collector issued a notice to all 
the shareholders, calling upon them to come in within one 
month, and shew such cause, and offer such objections, and make 


such representations as they should think fit. " Mussamat Ganga, , 


` proprietor of a half share in Phoolwara, another mauza in the 
same mehal, made a similar application. Panchowry Sahaye, the 
proprietor of 1 anna 4 gandas share of Charraoah, a third 
mauza in the same mehal, made a similar application, And 
lastly, Fati Narayan Sahaye, the proprietor of 17 gandas 
8 krants share in the last mentioned mauza, made a similar 
application. Notice of the first of these applications was served 
upon the plaintiffs, who are owners of shares in several of these 
mauzas, but they appear to have done nothing in respect to 
it; nor did they take any part, as far as I can discover, in the 
maiter, either to assist or impede the partition. 

The proceedings for a partition appear to have been based on 
all of these applications ;and on the 19th August 1867, the 
Collector drew out a tabular statement, purporting to be in pur- 
sugnce of section 4 of Regulation XIX of 1814. In this the 
particulars of the property which is to be divided are mentioned. 
‘In the column which contains the “ Names of Proprietors,” the 
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above mentioned applicants are described as first, second, third, 
and fourth petitioners respectively. Ram Golam Sahaye and others 
are described as one set of defendants, and Deon Roy and others | 
are described as a second set of defendants. The name of the 
Ameen is then given, and the amount of personal allowance 
which he is to have. Then comes the amount of commission. 
which is directed to be paid as soon as the advertisements are 
issued; and then follows the column which is the important, one 
for this case, which professes to give-the shares into which the 
expenses are tobe divided. On the same day a notice was issued 
to the proprietors, ordering them to pay their respective quotas 
of expenses accordingly. 

The apportionment of expenses is said to have been confirmed 
by the Commissioner on the 20th of January 1868. It never 
received any other confirmation prior to the sale hereinafter 
referred to, . 

On the 6th March 1868, an order was made by the Collector, 
founded on a schedule in which the names of the plaintiffs appear 
as defaulters for two sums, rupees 251-3-2, and rupees 9-9-6, 
that a proclamation should be issued in accordance with para- 
graph 4 of section 5 of Act XI of 1859, directing the default- 
era to pay the Government revenue, by which, no doubt, was 
meant the expenses of this partition, on Saturday the 28th 
March 1868, and such proclamation was accordingly issued. 

After this date had expired, one of the plaintiffs came in and 
offered to pay all that was then due and outstanding for the 
expenses. At that time no expenses had actually been-incurred, 
and the Collector ordered the amount to be deposited, and said 
that he would pass a proper order before the day of sale. On 
the 8th April, the day fixed for the sale, the Collector held that 
there were “no valid grounds for the neglect to deposit the 
“oonda. The notices were first issued in July 1867, and 
“the plea now put forward (by the applicants) that they were 
“on a pilgrimage, is admittedly an absurd one, as they allow 
“that they only started on this pilgrimage 14 months ago. It 
“ig very necessary to put a stop to the delays that are putin 
“the way of batwaras by those who object to them. Application 
« rejected.” The sale accordingly proceeded, and the whole 
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interest of the plaintiff’s mal in the mauza, was accordingly put 
up for sale, and sold for rupees 16,900. 

The plaintiff then appealed to the Commissioner, who seems 
to have received some report from the Collector on the subject, 
and he states that, under the circumstances reported by the 
‘Collector, he declines to interfere. He says:—‘ The misl has 
“been carefully inspected, and no irregularity appears upon 
“the papers. The case may appear hard at first sight, but 
“it is a common thing in these batwara cases for maliks to 
“ withhold payment of oonda, simply to give trouble and 
“annoyance, and prevent the completion of the batwara pro- 
“ceedings. It is such conduct as this on the part of proprietors 
e which keeps these batwara cases on the file for years and 
“years. Appeal dismissed.” és 

The plaintiff accordingly brought this suit, to recover from 
the purchaser the property sold, and the Subordinate Judge 
of Tirhoot has, for reasons which I consider sound and satis- 
factory, held the proceedings of the Revenue authorities to be 
wholly irregular; that there was never any apportionment of 
the expenses by the proper authorities, and consequently no 
arrear for which the property could be sold. 

Besides the very important interests at stake between the 
parties, the question which arises in this case is one which 
requires a very careful consideration, because it shows that the 
Revenue officers take a wholly different view of the procedure to 
be adopted in these batwara cases and the powers which they 
possess from that taken by the Subordinate Judge, by myself, 
and, I believe, by Mr. Justice Bayley also. In the Regulation (I 
of 1793) in which the general policy to be followed in revenue 
matters is declared, Government, as might naturally be expected, 
contemplated the necessity which would arise from the sub- 
division of estates which were then assessed singly, of apportion- 
ing the revenue between the several owners. That Regulation 
does not, however, seem to contemplate that the officers of Govern- 
ment would take any part in the division of an estate between 
slfareholders, but only that, when a division had been made, that 
the Revenue authorities should be informed of it, in order that ‘the 
revenue might be properly apportioned upon the several shares 
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into which the estate was divided. But in the special Regulation 
of the same date (Regulation XXV), it is directed (section 4, 
clause 1) that not only the apportionment of the revenue, but the 
division of the estate itself, is to be made by the Collector. By 
clause 1 of section 4, if all the proprietors do not join in the appli- 
cation for a division, the expenses of the partition are to be borne 
by those who apply in the proportion of their shares: substantially 
the same provisions are made by Regulation XX VI of 1803, section 
32, clause 1. Both these provisions are repealed by Regulation 
V of 1810, and it is provided by section 3, clause 2, that in al] 
cases the expenses of the partition are to be apportioned between 
all the proprietors in proportion to their jummas; and if they 
are not paid as apportioned, they are to be levied by the same 
process against defaulting proprietors as is prescribed for levying 
arrears of revenue. 

All these Regulations are repealed*by Regulation XIX of 
1814, but the provisions of Regulation V of 1810, section 3, 
clause 2, are substantially re-enacted by section 4, clause 3 of 
the new Regulation. By section 15 of this Regulation, a scale 
is laid down for the expenses and remuneration of the Ameen. 
It is not very clear on these provisions, whether the Collector or 
the Board is the authority which is to fix and apportion the expens- 
es.. All the proceedings of the Collector, however, are to be re- 
ported to the Board, and only “ authorized” expenses can be appor- 


' tioned. I imagine, therefore, that the expenses must have been 


authorized by the Board under this Regulation. 

Section 15 of this Regulation is repealed by Act XI of 1838, 
but not section 4, clause 3. By section 2 of this Act, the Board 
of Revenue, with the sanction of the Governor (now Lieute~ 
nant-Governor) of Bengal, is to fix the remuneration of an 
Ameen or other persons employed to effect a partition of an 
estate under the Regulation enacted for that purpose, and to 
cause the same to be levied from the parties concerned in the 
same manner as an arrear of revenue at such period and in 
such proportions as the Board may think fit, 

I have some difficulty in discovering what view the Board ef 
Revenue and the Government of Bengal took of their duties 
puder this provision of the Legislature. Up to the year 1860, 
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I cannot discover that anything at all was done beyond gene- | 


rally directing Collectors to do their duty. ‘In the year 1850, 
however, a letter was written to the Commissioner (6th Decem- 
ber 1850,- No. 76), which reprobates the practice of receiving 
the whole expenses from the applicant shareholders, as provided 
for by Regulation XIX of 1814, section 4, clause 3; and orders 
that, to obviate this, the direction to all the proprietors to contri- 
bute to the expenses should be made at the date of the appli- 
cation for partition. It is admitted that this will lead to delay, 
but it is pointed out that justice renders submission to delay 
unavoidable. 

This Court does not possess copies of the orders of the Board 
of Revenue of the years 1852 and 1853, but that just now 
stated as well as a great many previous and subsequent orders 
were rescinded by an order of the 30th August 1854. This 
directs the Collector to*make to the Commissioner a prelimi- 


nary report in the form of a tabular statement, and the Com- ` 


missioner is declared competent to authorize the entertainment 
of the necessary establishments for the partition of any estate, 
and to fix the amount of remuneration to be allowed, furnishing 
quarterly statements for the eventual sanction of the Board. 
The Collector is directed to estimate the expénees likely to be 
incurred ; and when the amount and time of collection have 
been determined, notices are to beserved on the proprietors, 
informing them that a batwara has been applied for, of their 
liability to pay a quota of the expense; and informing them 
also that, unless they do so, their interest in the estate to be 
divided will be liable to sale. The tabular form annexed to 
the order contains no column for the apportionment of expenses, 
but it was probably intended that this should be included in 
the Collector’s report. 


Subsequently the Secretary of the Board of Revenue, with .. 


the authority of the Board, published a collection of the Board’s 
Rules, in which the order of 30th August 1854 appears, but 
with important modifications. ‘The form in which the Collector 
ie to report to the Commissioner contains a column for the 
proportions in which it is “ proposed” to levy the remuneration 
of the Ameen, and the eventual sanction of the Board which 
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is to be given tothe expenses, and the apportionment is de- 
scribed as “formal ” only. 

How far these orders of the Board of Revenue were made 
with the concurrence or sanction of the Lieutenant-Governor 
of Bengal, does not appear from anything that is laid before us. 

I find the same difficulty about gathering from these orders 
the view which is taken by the Board of the respective duties 
of the Commissioner and Collector, as I do in ascertaining what 
view they take of their own. No evidence or statement as to 
the practice of the Revenue Courts has been laid before us, but 
I suppose I must assume it to be that which the Collector has 
adopted in this case, which, as I understand it, is this, He has 
treated his notices to the shareholders to pay their respective 
quotas of expenses as sufficient to constitute such a demand as 
will render defaulters liable; provided only that his report is 
subsequently adopted by the Commissioner. I am also inclined 
to think that this is the practice which the Board intended å its - 
officers to adopt. ic Fae 

I am, however, of opinion that such a practice is not in cén- ` 
formity with the provisions of the law. As I have already said, 
seetion 4 of Regulation XIX of 1814 appears to me to treat the 
proceedings of the Collector, in ascertaining and apportioning 
the expenses, as undertaken solely for the information of his 
superior authorities. At any rate this is clearly the nature of 
his proceedings after the passing of Act XI of 1838, and 
they are so treated by the Board’s Rules issued in 1854. The 
proceedings of the Collector, therefore, cannot in any way con- 
stitute a demand which will create a debt due from the share- 
holders; and under the orders which it has been thought fit to — 
issue (though I do not at all intimate that a more simple and 
convenient course might not have been adopted), I think nothing 
is due until the remuneration of the Ameen has been sanctioned 
by the Board of Revenue, and by the Lieutenant-Governor of 
Bengal, and the time at which the expenses are to be levied, and 
the proportions have been sanctioned by the Board of Revenue. 
It seems to me that the Lieutenant-Governor has expressly rag 
served his control over these expenses by the Circular Order 
of July 15th, 1840, the Board of Revenue being authorized to 
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sanction batwara establishments, but subject to the eventual 1870 
orders of Government, on the submission of a general half-yearly Har GOFAL 
statement. I do pot think any one has aright to treat the sanc- eee ee 
tion of the Lieutenant-Governor, or of the Board of Revenue, Saur. 
as merely formal, so as to make it a matter of indifference 
whether that sanction has or has not been obtained. It is true 
- that the powers possessed by the Board were transferred to the 
Commissioners by Regulation I of 1829, but it is only the powers 
then possessed by the Board of Revenue, and until otherwise 
provided by law. There was not, therefore, in my opinion, even 
until the date of sale, any such sanction of the demand on 
the plaintiff as would constitute a final determination of the 
amount, or date of payment or not, and therefore there could be 
no arrear. . 
But I also think that even if the sanction of the Commissioner 
had been sufficient, and ceuld be considered as having finally 
- determined the amount due from the plaintiffs, and the date of 
_ payment, still there was no arrear until there had been a second 
» demand of the amount from the parties liable, after this final 
determination had been come to. This claim on the part of 
Government is not like a claim for an arrear of revenue, the 
exact amount and date of payment of which the parties know 
before hand, but it is a matter of estimation and calculation, and 
I do not think that there can be said to be any default, until after 
the amount due from each person or set of persons is finally 
ascertained, the date of payment finally fixed, and a demand 
made in accordance therewith. It was contended that the pro- 
clamation of the 6th March 1868 was a sufficient demand; I do 
not think so. There is no information contained in it that the 
final determination of the Commissioner (even supposing it to be 
final) has been come to. Moreover I understand it to be the 
opinion of Mr. Justice Bayley, and in this I concur, that, before 
action can be taken under section 5 of Act XI of 1859, there 
must be au arrear, whereas when this proclamation was issued 
there was no arrear, this being the first demand after the amount 
had been finally ascertained. 
In addition to these grounds, it was contended that there was 
no evidence that the report of the Collector had been sanctioned 
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by the Commissioner. The Subordinate Judge found that it was 
so sanctioned, and a memorandum to that effect appears upon the 
Collectors report. I should not be inclined to disturb the Subor- 
dinate Judge’s finding on this point. 

It was also contended that the reasons given by the Com- 
missioner and the Collector for refusing to accept payment 
when tendered under section 19 of Act XI of 1859 were 
altogether insufficient, and such as ought not to have influenced 
them in exercising their discretion. The facts of this part of 
the case as statéd are, as it appears to me, not a little extra- 
ordinary, and I have had a good deal of hesitation in accepting 
them as true. They have, however, not been denied, though the 
Collector, and thréugh him the Government, is a party to the 
suit. For the purposes of this case, therefore, I must accept 
them as true. 

As we are informed, long before the day of sale, above half 
the expenses of the batwara had already been placed in the 
hands of the Collector. Notwithstanding this, however, nothing 
had been done towards the division of the estate, though it may 
be fairly supposed that there was sufficient in hand to carry 
that proceeding a good way towards completion. Even had 
there been any risk of exceeding that amount before notice 
could be given that the funds were exhausted, the Collector had 
always in reserve the power of recovering it by the sale of pro- 
perty, which was worth, as it turns out, sixty times the amount. 
I can conceive no reason, therefore, why this batwara should 
have been delayed a single day, and none is assigned by the 
Collector or Commissioner, It seems rather as if the plaintiff 
were treated as contumacious in not obeying the order for pay- 
ment of his quota, and that the tender was refused by way of 
punishment as an example to others. I am most unwilling to 
adopt this view of the proceedings, but I can see no other inter- 
pretation of the words in which the decisions are expressed 
when taken with reference to the facts laid before us. 

It is of course quite clear that the very extraordinary powers 
put intot he hands of Revenue officers were never intended., 
even in the case of a default in payment of revenue, to be used 
for any other purpose than for the protection of Government from 
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logs, and then only so far as was actually necessary; and in cases 
where nothing was really due to Government, as in this case, 
and Government is, as far as I can see, in no way interested 
one way or other in carrying on the proceedings, it is obvious 
that the powers ought to be exercised with still greater caution, 
But though the power of exemption given to the Collector and 
to the Commissioner, by section 18 of Act XI of 1859, no 
doubt makes it incumbent on these authorities to hear and decide 
upon any application for exemption which may be made by the 
defaulting parties ; and though I cannot accede to the views taken 
by those authorities as to the mode in which that application was 
to be considered, I do not think that the error complained of in dis- 
posing of such an application could be said to vitiate the sale. 
Lastly, it was contended that there néver had been, even by the 
Commissioner, any such apportionment of the expenses as the law 
requires, Ithinktherehasnot. In the tabular statement sub- 


mitted to the Commissioner, and which is relied on asthe appor- * 


tionment, I find in the column headed ‘* Names of Proprietors,” 
the following :—“ Gavind Sahaye, Kali Charan Sahaye, Dayal 
“and Udit Narayan Sing, first petitioners; Mussamat Gangapat 
“ Koer, second petitioner ; Ram Charan Sahaye, third petitioner; 
“ Ram Golam Sahaye and others, defendants; Bandhu and others, 
“ petitioners ; Deon Roy and others, defendants.” In the column 
headed “ Shares of Oonda,” I find the following :—* First share, 
* rupees 4-12-10; secondshare, rupees 33-11-9; third share, rupees 
“ 18-1-8 ; fourth share, rupees 47 1-6-10; first share, rupees, 4-6-3; 
“second share, rupees 24-13-9.” From this it might possibly be 
inferred that the persons described as ‘Ram Golam Sahaye and 
‘ others, defendants” were to pay rupees 471-6-10. Butin the 
notices issued, the sums required are altogether different, namely, 
rupees 376-14-11, rupees 15-9-5, rupees 14-6-4, rupees 53-13-0, 
rupees 33-11-8, respectively. In these notices, the name Ram 
Golam Sahaye appears twice. Heis called upon, together with a 
number of other persons who are named, to pay two sums of 
rupees 376-14-11 and rupees 14-6-4. I cannot reconcile this 
with the apportionment in the Collector’s report. Two other 
tabular statements were laid before us, which we have not been 
able to find upon the record, but which were suggested as recon- 
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‘ciling the repòrt with the notices issued. They do so to some 
extent, but not fully; and even if they did so fully, they would 
show either that the apportionment submitted to the Commis- 
sioner was incomplete, or that it had been subsequently modified. 


“The deféndants, therefore, have failed to satisfy me on the 


evidence before us that the sums actually demanded were sanc- 
tioned even by the Commissioner. 

I think therefore that this sale is absolutely void, on the ground 
that there never was any arrear for which the estate could be 
sold. I think the sanction of the Commissioner is not sufficient 
for a demand, which on default may be treated as an arrear of 
Government revenue; and even if the Commissioner’s sanction 
were sufficient, I ‘think there was no arrear when the sale pro- 
clamation of the 6th March was issued, and that disobedience to 
that proclamation did not create one; and further that the arrear 
which is alleged to be due by that proclamation is not any portion 


` of a demand which had been sanctioned even by the Commis- 


sioner. 

It was contended that these objections were not taken in the 
appeal which the plaintiff made to the Commissioner after, the 
sale had taken place, and therefore they could not be entertained 
by this Court by reason of the provisions of section 33 of Act 
XI of 1869. But I think, for the reasons stated, that there was 
no arrear; and it was hardly contended that in this view this case 
could’be distinguished from the decision in Baijnath Sahu v. 
Lala Sital Prasad (1), where it was held that, as nothing was 
due, the Revenue authorities had-no jurisdiction to proceed to a 


' sale. . é 


For these reasons, I think, the appeal ought to be dismissed with 


costs. 
(1) 2B. L.R, F.B. 1. 


i 


3 
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Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 


MAHES CHANDRA CHATTAPADHYA (PLAINTIFF) v. PUPUTRA RET 
ROY (Drrunoanr.)* 


Moveable Property—Act X of "1859, ss. 86, 99—Act VI of 1862 (B. C.), 


8. 17-—-Act VIII of 1859, s8. 236, 265—LEzecution of Decree for Reni— ° 


Collector, Sale by. 


A. obtained a decree against B., for arrears of rent. C. was an under-tenant of B., 
under an ijara lease. In executing A.’s decree against B., the Collector sold the 
“rights and profits of the debts due for rent” from C. to B., for the years 1273-4-5. 

A. became the purchaser, in a suit brought by D., as assignee of A., rents alleged 
to be due for the years 1273-4-5, 

Held that, for the purposes of Act X of 1859, rent is moveable property; and’ that 
the Collector, therefore, was competent to effect the sale to A. 

Chandrakant Bhattacharjee v. Jadupati Chatterjee (1) distinguished. 


THIs was a suit brougkt before the Deputy Collector of Moor- 
shedabad, on the 16th June 1869. The suit was brought to 
recover from the defendant arrears of rent amounting to 693 
rupees, together with interest amounting to 107 rupees,—in all 
800 rupees. 

The circumstances of the case were as follows: The plaintiff 
alleged that one Godhen Mandal, alias Lutafat Hossein, had 
obtained an ex parte decree against one Mr. Robinson, for rent 
due under an ijara lease, and, in execution of that decree, a sale 
took place, at which Godhen Mandal became the purchaser of 
“ the right and profits of the debts due for rent to'Mr. Robin- 
son, for the years 1273, 1274, 1275 (1866, 1867, 1868),” from 


his under-tenant, the defendant in the present suit. That, subse- . 


quently to his purchase of Mr. Robinson’s interests in the rents 
claimed, he, Godhen Mandal, had assigned them by a deed of 
sale to the plaintif. The present suit was brought under 
Godhen Mandal’s deed of assignment, 

The defendant stated, first, that plaintiff had no cause of action 
against him, inasmuch as no relationship of landlord and tenant 


* Special Appeal, No. 111 of 1870, from a decree of the Judge of Moorshedabad, 
dated the 18th December 1869, reversing the decree of the Deputy Collector of that 
district, dated the 16th June 1869. a 

(1) 1 B. L R, A. 0., 177. 
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1870 existed between them; secondly, that he had already paid to his ` 
Mangs Cean- landlord, Mr. Robinson, the sums due for the years 1273, 1274, 
rapara 1275, before Godhen Mandal had instituted his suit against him. 

ee On the evidence, the Deputy Collector considered that the de- 
fendant had failed to prove his allegation of having paid the 
rents to Mr. Robinson. As to the first plea set up by the de- 
fendant, he was of opinion on the production of the certificate 
of sale in execution obtained by Godhen Mandal, and his deed 
of assignment to the plaintiff, that the plaintiff took the position 
of Mr. Robinson, as landlord of the defendant; and upon refer- 
ence to Shama Soonderee Dossee v. Bindabun Chunder Mozoom- 
dar (1) and Binode Beharee Mookerjee v. Beer Narain Roy (2) 
that the plaintiff could institute this suit under Act X of 1859. 
He gave a decree for the plaintiff accordingly. 

The defendant appealed to the Officiating Judge of Moorshe- 
dabad, who was of opinion that “in a general way any assignee, 
whether by purchase or otherwise, certainly succeeds to the 
rights assigned to him in a legal manner; and in the ordinary 
transactions of life, an assignment of debts due to A., by A. 
to B., would be sufficient to anthorize B. to collect such debts. 
But, in the present instance, the transaction must be tested 
by the provisions of Act X of 1859. 

* Now Act X of 1859 nowhere provides for the sale in exe- 
cution of decree of a right to collect rents, for a certain period 
of years, such as is said to have been sold in the present 
instance. Plaintiff could only obtain a right to collect such 
rents, by the sale under section 105, or 109, Act X of 1859. 
But it is not contended, and in fact cannot be contended, that, 
in the present case, there was any sale of the tenure, for which 
rent was in arrears under section 105; nor was there any 
sale of immoyeable property under section 109. Respond- 
ent’s pleader has argued, that the sale must be regarded as a 
sale of ‘moveable property.’ But it is impossible to apply 
the rules laid down in sections 87, 98, and 99 of Act X of 
1859, to a sale of debts due to a judgment-debtor; and the 
absence of any specific provisions as to the mode in whigh 


(1) Mar., 199. (2) 5 W. Rẹ Act X Ral, 52. 
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ae attachment under sale of debts should be effected (such as 1870 
are contained in sections 236 and 265 of Act VIII of 1859) Mee CHAN- 
leads me to the conclusion that no sale of personal debts due Pama 
to a judgment-debtor, in execution of a decree under Act X Guagenasan 
of 1859, can be upheld as a valid transfer of the rights to 
recover such debts. 

< With reference to defendant’s second plea, it appears that 
he failed to prove payment of the money as alleged by him. 
It is unnecessary to enter into this question at present. But 
I may remark that, in all cases of this nature, some notice to 
the tenant should be proved. Zhe Collector of Rajshahye v. Hur- 
soondery Debea (1) and Thakoor Doss Gossain v. Petumber 
Roy (2).” 

He decreed the appeal and dismissed the suit, and the plaintiff 
appealed to the High Court. 


Baboo Mahini Mohan Roy, for appellant, contended that the 
unrealized arrears of rent were “moveable property” and 
«c debtors effects,” within the meaning of section 87 of Act X 
of 1859, and were, therefore, capable of being attached under 
an Act X decree. 


Baboo Mahendra Lal Seal, for respondents, cited Chandra- 
kant Bhattacharjee v. Jadupati Chatterjee (3), and urged that, iri 
execution of a decree in an Act X suit, the Court could 
only issue an execution against property which was capable of 
manual seizure: such was not a right to collect rents. 


The judgment of the Court was delivered by 


JACKSON, J.—The question raised in this special appeal is, 
whether, in execution of a decree for arrears of rent, under 
Act X of 1859, the Collector has power to sell the right of the 
judgment-debtor to recover rent, being at that time due from the 
under-tenant, In the case before us, the superior landlord had 
recovered a decree for rent against Mr. Robinson, his lessee, and, 
in,execution of his decree against him, he procured to be sold 


Q) W.R, 1864, Act X Rul, 6. (2) SD. A, 1859, 820. 
(8) 1 B. L. R., A. O, 277. 
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1870 Mr. Robinson’s right to recover rent against his under-tenant, 
Maurs Cuax- Guruprasad Roy. It has been held by both the Courts below that 
rapira rent was due, at the time when the sale took place, from Guru- 
Guavrsasap prasad Roy to Mr. Robinson; therefore, the only question is, 
whether the sale by the Collector, in execution of the Act X 

decree, gave the purchaser a right to sue for the rent. 

The Judge has held that it did not; butit seems to me that 
the Judge was mistaken in that view, and thatthe sale could be 
lawfully made, and is valid. 

Section 86, Act X of 1859, has been re-placed by section 17, 
Act VI of 1862, B. C., and that section provides that—* the 
“process of execution may be issued against either the person 
“or property of the judgment-debtor, but process of execution 
“shall not be issued simultaneously against both the person 
“and property.” And then section 87, Act X, provides,— 
“that any moveable ‘property required to be seized under 
“an execution, shall, if practicable, be described in a list to 
“ be furnished by the judgment-creditor;” and then the section 
goes on to say, “the property to be seized shall be pointed out 
“to the officer entrusted with the execution of the process, 
“by the creditor, or his agent.” The question, therefore, is, 
whether rent due, being a debt, is included in the words 
** moveable property.” 

I find that in Act VIII of 1859, which was passed a very short 
time before Act X, debts due to the judgment-debtor, from 
the party answerable for the amount of the decree, are enumer- 
ated among the kinds of property which may be attached and 
sold; and are not therein reckoned as immoveable property, but 
are clearly classed as moveable. It is very unlikely that the 
Legislature, in passing about the same time two such Acts as 
Act VIIIand Act X of 1859,should have used the same expression 
* moveable property,” including under it debts and such matters in 
the one Act, and excluding them inthe other. Act VIII of 1859 
contains much more elaborate directions for attachment and 
sale than Act X contains. Act X seems, as it were, to compress 
into one or two sections all that is elaborately provided for 4n 
the various sections relating to that subject in Act VIII. 

It is admitted that a landlord may assign his right to recover 
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rent to a third party, and that such party, under the assignment, _1870 
may proceed to sue for, and recover, this rent by suit under Act Aramis UnAn 
X of 1859. If that be so, we have not much difficulty in arriving FaDHTA 
at the conclusion that the Collector’s Court might sell, under the Gunprrasap 
denomination of moveable property, that which the landlord ' 
himself might assign by private sale, 

We have been much pressed by a decision in Chandrakant 
Bhattacharjee v. Jadupati Chatterjee (1), in which it is con- 
tended that the Court laid it down that a Collector’s Court is 
incompetent to sell, in execution of a decree under Act X of 
1859, the rights of the judgment-debtor in any suit, It appears 
to me that the decision of the Court in that case went by no 
means so far as the respondent’s vakeel contends before us 
to-day. (Here the learned J udge recited the facts, and read the 
judgment of the Court upon the point, in the case of Chan- 
drakant Bhattacharjee v. Jadupati Chatterjee (1). 

` Baboo"Mahendra Lal Seal for the respondents has read to us 

a passage from Mr. Warren’s Blackstone, in which rents are 
described as incorporeal property. It seems to me that this defi- 
nition does not press us to decide the point. It is sufficient to 
say that rents seem to me to come, for the purposes of Act VIII, 
as well as of Act X of 1859, within the terms “ property,” and 
e moveable property ;” I think, therefore, that the Collector was 
competent to sell these rents, and that the purchaser by that sale 
acquired a legal title to recover the rents, and that he was compe- 
tent to maintain the suit; and was, therefore, entitled, the rents 
being due, to a decree. I think, therefore, that the decision 
of the lower Appellate Court must be reversed with costs. 


Q)1B.LB., A. O, 177. 
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[APPELLATE CRIMINAL] 


Before Mr. Justice Kemp and Mr. Justice E. Jackson, 
THE QUEEN v. UMESH CHANDRA OHOWDHEY.* 


Act XXY of 1861, ss. 66, 278, 439— Complaint to be reduced to Writing—Irre- 
gularity in the Commencement. 

On receipt of a petition from the complainant, the Magistrate, without examining 
him and reducing his examination into writing, and obtaining his signature thereto, 
or appending his own signature as Magistrate, referred the petition to a Deputy 
Magistrate for trial. The Deputy Magistrate tried and convicted the accused. . 

On s reference from the Sessions Judge, on the ground that the proceedings were 
irregular under section 66, {Act XXV of 1861, and that, therefore, the order! of the 
Deputy Magistrate was without jurisdiction, held, that the petition was sufficient, 
and that the Magistrate was justified in making over the petition toa Deputy 
Magistrate, who had the full powers of a Magistrate, for enquiry and trial. 

The Queen v. Mahim Chandra Chuckerbutty (1) distinguished, . 

Tars was a reference to the High Court from the Sessions 
Judge of Beerbhoom, under section 434 of the Criminal Proce- 
cedure Code. It was as follows :— 

« The parties in each case presented petitions to the Magistrate 
of the district who, without examining the parties and reducing 
the examination into writing, and without obtaining the signa- 
tures of the complainants, or appending his own signature as 
Magistrate, referred the petitions to the Deputy Magistrate for 
trial, the said proceeding being contrary to the provisions of 
section 66 (2), Act XXV of 1861. The Deputy Magistrate pro- 
ceeded to the trial of the cases, and in one case convicted the 
defendants of rioting under section 147 of the Indian Penal Code, 
and sentenced them to pay fines varying in amount, and in 
default to undergo rigorous imprisonment for one month. In 

* Reference under section 484, Act XXV of 1861, from the Sesstons Judge of 
Beerbhoom, dated the 16th May 1869. 


(1) 3 B. L. R, A. Cr. 67; but see the case. 
(2) Act XXV of 1861, s. 66.— When, plaint without reference from the Magis- 


in order to the issuing of a summons or 
a warrant against any person for any 
offence, a complaint is made before the 
Magistrate of the district, or a Magistrate 
who is authorized to receive such com- 


trate of the district, such Magistrate shall 
examine the complainant. The exami~ 
nation shall be reduced into writing, and 
shall be signed by the complainant and 
also by the Magistrate.” 
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the other case he convicted the defendant under section 379 
of the Indian Penal Code, and passed a sentence on the defend- 
ant of one month’s simple imprisonment. 

“ Under section 411, Act XXV of 1861, neither of these orders 
are open to appeal It is, however, quite clear that the Magis- 
' trate acted irregularly in not recording the examination of the 
complainants as provided for under the provisions of section 66, 
Act XXV of 1861, nor is it apparent that the Magistrate acted 
under the provisions of section 66 B, Act VIII of 1869. A 
ruling of the High Court has also been quoted by the pleader 
who has requested the reference under section 434, and in 
which similar proceedings were held to be irregular, viz., 
the Queen v. Mahim Chandra Chucherbutty (1). According 
to this precedent, no complaint in either of the cases sub- 
mitted, having been made within the meaning of section 66, 
the reference of the caseseunder section 273 (2), Criminal Pro- 
cedure Code, by the Magistrate to the Subordinate Magistrate 
for trial, appears to be illegal, and consequently the pro- 
ceedings of the Deputy Magistrate being without jurisdiction 
are, therefore, liable to be quashed, and the defendants dis- 
charged. In looking also into the evidence adduced on behalf of 
the prosecution in either case before the Deputy Magistrate, it 
can hardly be considered sufficient to substantiate the charge 
and support the conviction. 

“Tam well aware that, under section 439, of the Criminal 
Procedure Code, no trial is liable to be set aside merely for 
irregularity of procedure, but, under the precedent quoted above, 
and which appears to be directly in point, I have no alternative 
` but to submit the two cases in question for the consideration 
and orders of the High Court.” 


The opinion of the High Court was delivered by 


Kemp, J.—In the case referred to by the Judge, there: was 
a statement, butit was not such a statement as to amount to the 


(1) 3B. L. R, A. Cr, 67; but seethe division of a district, cither on complaint 
case. preferred directly to such Magistrate, or 

(2) Act XX V of 1861, s.273.— Criminal on the report of a Police Officer, may be 
cases brought before the Magistrate ofthe referred by such Magistrate to any Magis- 
district, or a Magistrato in charge of a trate subordinate to him,” - 
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complaint contemplated by TA 66 of the Code of Criminal 
Procédure, ‘ 
In the case referred to us, the Magistrate sent the petition 


. presented by the complainant to the Deputy Magistrate who 


exercises the fall powers of a Magistrate. We think that, 
under section 66 of the Procedure Code, and the Circular Order 


No. 6, dated 16th May 1864 (1), the Magistrate of the district was‘ 


justified in making over the petition to the Deputy Magistrate 
for enquiry and trial. 


[FULL BENCH] 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
7 KA S. Jackson, and Mr. Atii Mitter. j 


MAHARAJA DHIRAJ MAHTAB CHAND ROY BAHADUR 
(Juvasenr-Derror) v. BACHARAM BRAA (Dzcnrs- -Horpsr).* 


Act XIV of 1859, 88. 20, E E Sanainary Decision. 


An order of a Court dismissing an application for execution of a decree, ‘on the 
ground that it is barred by the Law of Limitation, is nota “summary decision” 


within the meaning of section 22, Act XIV of 1859. 


meaning of section 20 of that Act. ° 


It is an order within the 


* Miscellaneous Special Appeal, No. 468 of 1869, from a decree of tho Officiating 
Judge of West Burdwan, dated the 31stWuly 1869, affirming a decree of the Sub- 
ordinate Judge of that district, dated the 26th June 1869. 


(1) The Circular Order contained the 
following Rules : 

2.—“ A Judge shall not be engaged in 
eny other business whilst the examina- 
tion of a witness is going on, or whilst 
any documentary evidence is being read. 

Tf, after the examination of a wit- 
ness has commenced, the Judge be com- 
pelled to attend to any other business, the 
examination of the witness shall be sus- 
pended as long as such other business is 
being attended to. 

4,—‘* The examination of a witness shall 
not be interrupted for the purpose of 
enabling the Judge to attend to other 
business, unless such busincas be of an 
urgent nature. 


5.— If the evidence be not taken down 
by the Judge, he shall, at the time that 
the evidence is being given by the 


‘deponent, make a memorandum in his own 


hand-writing of the substance of what 


each witness deposes. Such+memoran- - 


dum shall be written legibly in the 
vernacular language of the Judge, or in 
English, at the option of the Judge, if 
he is sufficiently acquainted with that 
language, and it shall be signed by the 
Judge, and dated, and shall form part 
of the record, and be always sent.up 
with the record to the Appellate | opam 
in the event of an appeal? 
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` Tae Maharaja Mahtab Chand Roy. A had- obtained 1870 
a decree against Bacharam Hazra, i in the Court of the Principal MAmARAJA 
Sudden Ameen of West Burdwan. On the 24th of March Marran 
> 1866, he sought to execute his decree, but the Principal Sudder Bananur 


Ameen dismissed his application as barred by lapse of time. Bananas 


s He appealed to the Judge who, on the 28th November 1866, 

confirmed the previous decision and again gave costs against 
the Maharaja. He then appealed to the High Court, and 
again, on the mi August 1867, his application was dismissed 
with costs. 

„The costs awarded to Bacharam Hazra made him in his turn 
judgment-creditor to a considerable amount. In June 1869, 
Bacharam Hazra applied to the Principal Sudder Ameen of . 
West Burdwan to execute his decree for costs. - 

‘The Maharaja contended, that as the ‘decision of the High 
Court was given on the 24th August 1867,.the decree-holder 
should have preferred his petition for -the enforcement of his 
decree within one year from that date, under,-section 22 of. 
Act XIV of 1859 (1), but that, as he had not done so, process 

_ of execution could not issue. 

The decree-holder, on the other hand, contended that ‘his 
decree or order, directing payment of costs to him, was not 
a summary decision within the meaning of Act XIV of 1859, 
section 22 (1). 

The following*issues were tried :— 

@ = 1st.—Whether the order, under which the decree-holder has 
. applied for costs, could be considered as a summary decision of 
the Court or not? 
” gnd,—sWhether the suit could be laid under section 20 or 22 
of Act XIV of 1859? 

The Principal Sudder Ameen held that the order, under 
which the decree-holder sought to execute his decree for the 
recovery of costs, could not be called a summary decision under 


eos 


~ 


. ai) Act XIV of 1859, sec. 22—- ghall have been taken to enforce such 
“No ‘process of execution shall issue to decision or award, or to keep the same in 
. enforce any.summary decision or award force within one year next preceding tho 
' of any of the Civil Oourts not established application for such execution.” 
by Royal Charter, unless some proceeding 
22 


164 


- 1870 


MAHARAJA 


Ds1gAJ 
MANTAB 
Caanp Ror 
BAHADUR 
v. 
BACHARAM 
HAZRA. 


BENGAL LAW REPORTS. 


[VOL. V. 


section 22, but that the provisions of section 20 applied to it. 
He relied upon Mohan Lal Suhul v. Srimati Ulfutunnissa (1) and 


(1) Before Mr. Justice Bayley and Mr, Justios 
Hobhouse. 


MOHAN LAL SUKUL (Jupemurr~ 
Drsros) v. SRIMATI ULFUTUNNISSA 
(MEORBE-HOLDER).* 

The 6th February 1869. 


Mr. R. T. Aan and Baboo Akhil Chan- 
dra Sen for appellant. 


Baboo Kali Mohan Dass for respon- 
dent. 


Baxxuy, J.—This is a special appeal 
from an order of the lower Appellate 
Court, holding that section 22, Act XIV 


> of 1859, does not bar the application for 


execution of the decrée which in this 
case was one for costs. 

The facts are that the purchaser of 
the original decree applied in execution 
to make one Hashmat Ali, the representa- 
tive of Hyder Ali, as the son and heir of 
the latter. 

It was held by this Court, on the 19th 
April 1866, affirming the decree of the 
lower Appellate Court, dated 16th Sep- 
tenibér 1864, that Hashmat Ali did not 
inherit the property of Hyder Ali, and 
so was not the heir, and, consequently, not 
the representative of the jadgment-debtor 
for the purposes of satisfying the peti- 
tioner’s decree, 

In special appeal it is aea that the 
lower Appellate Court was wrong in sta- 
ting that Hashmat Ali is not barred by 
section 22 of Act XIV of 1859, and in 
considering that the decision of the High 
Court in Puresh Narain Roy v. J. Dal- 
rymple (2) applies to this case. The 
words of that case are: 

“We think that the order for costs 
“ made upon a contested matter in exe- 


e 
«“ cution of a deres is not of the nature 
“of a summary decision or award, ag 
“described in that section, but that it 
“ comes within the word ‘order,’ contained 
“in section 20, the order being made by 
“the Court in the course of executing a 
“ decree made in g regular suit.” 

I think this ia a correct construction 
of tho law, and that the proceedings in 
execution in the present instance were of 
the character of those ordinarily taken 
in the progress of a suit twarda final 
decision. 

The appeal is, therefore, dismissed with 
costs. 


Hosuouss, J.—The applicant in this 
cage wis a docree-holder in the year 1833. 

In the course of the execution of the 
decree he applied to enforce it, in accord- 
ance, I presumé, with the procedure laid 
down in section 216 of the Code of Civil 
Procedure agrinst Hashmat Ali as the 
representative of the judgment-debtor 
Hyder Ali, 

On the 16th September 1864, the Judge, 
in appeal, held that Hashmat was not the 
representative of Hyder Ali, and gave the 
said Hashmat Ali costa of the proceed- 
ing. 

This judgment was upheld in appeal by 
the High Court on the 19th April 1865, 


and costs of that Court were also award- 


ed to Hashmat, 

On the 30th January 1867 Ulfatun- 
nissa, the representative of Hashmat and 
the respondent in this Court, applied to 
execute the orders for costs of the 16th 
September 1864 and the 19th April 1865. 

The order of the High Court of date 
the 19th April 1865 is an order passed 
by a Court established by Royal Oharter, 
and the provisions of section 22, Act 


* Miscellaneous Special Appeal, No. 498 of 1868, from an order of the Additional Judge 
of Chittagong, dated the 5th September 1868, reversing an order of the Principal Su@ler 
Ameen of that district, dated the 16th March 1867. 


(2) 9 W. R, 468. 
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Puresh Narain Roy v. J. Dalrymple (1), and stated that the 
circumstances in the present case were different from those in 
Ramdhan Mandal v. Rameswar Bhattacharjee (2). 

This decision was upheld by the Judge, on the 3rd J uly 1869, 
who observed: 

“T think the Subordinate Judge is right I think a question of 
limitation arising in execution of decree is a contested matter of 
the nature of that referred to in Puresh Narain Roy v. J. Dalrym- 
ple (1), and that an order for costs on that contested matter comes 
under the ‘order? of section 20 of Act XIV. A late ruling, 
Ramdhan Mandal v. Rameswar Bhattacharjee (2), is quoted by 
the appellant, but I think that clearly this quoted case must be 
held to be of a somewhat different nature from that before me, which 
I consider analogous to the case of Puresh Narain Roy vy. J. Dal- 


rymple (1) alluded to above, for I observe that Mr. Justice L. S. . 


Jackson was a Judge in’each of the cases quoted; and had he 
not considered the cases different, he would hardly have ex- 
pressed two such contrary opinions. The respondent also quotes 
a case of 6th February 1869, Mohan Lal Sukul v. Srimati 
Ulfutunnissa (3), in his favor. I think the weight of High Court 
Rulings is with the respondents and my own opinion, and, there- 
fore, I dismiss this appeal with costs and interest.” 
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The Maharaja then appealed to the High Court, on the | 
ground that, under section 22, Act XIV of 1869, the sum-~ 


Judge, of date the 16th September 1864, 
cannot be said to be in the nature of a 


XIV of 1889, do not, therefore, apply to 
such an order, and it is admittedly there- 


fore still in force. 

The order of the Judge, dated the 16th 
September 1864, is an order of a Civil 
Court not established by Royal Charter, 
and it is contended for the special appel- 
lant that the order is in the nature of 
“the summary decision or award” con- 
templated in section 22, Act XIV of 
1859, and that therefore the respondent, 
not having sued out execntion within 
one year from the 19th April 1865, limi- 
tation now bars the execution for the 
costs given by that order. 

The application for execution in this 
cafe, I ahould mention, was of date the 
30th January 1867. Iagree with Mr. 
Justice Bayley that the order of the 


summary decision or award, such as for 
example, an order under Act XIV of 1841, 
against which an appeal lies in a regular 
suitin a Civil Court. Itis in the nature 
of an order of a Civil Court having final 
jurisdiction—a jurisdiction given ex- 
pressly by the provisions of section 
216 of the Code of Civil Procedure. 
The caso of Puresh Narain Roy v, 
J. Dalrymple (1) in which I was one 
of the Judges, is in point, and governs 
this view of the case. I agree there- 
fore, in dismissing the appeal with costs. 

(1) 9 W. Ra, 458. 

(2) 2 B. L. R, A. C., 235, 

(3) Bee Ante., p. 164. 
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mary award for costs was barred by lapse of, time. Section 20 
had no application to the present case. | - 

The: case was heard by L., S. Jackson and Markby, JJ., who 
“in consequence of a conflict of opinion between , Division 
Benches of the Court in Mohan Lal Suhul v. Srimati - Ulfutun- 
nissa (1) Puresh Narain Roy v. J. Dalrymple.” ” (2) Tega 
the question to a Fall Bench, viz.: 

e Whether the application to enforce an award for costs arising. 
upon a question determined by the Court in execution of a 
decree comes within the terms of section 22, Act oY. of 1859, 
or within the terms of section 20.” 


Baboos Jaggadanand Mooherjee and Chandra Madhab Ghose 
for. appellant. 


Baboo Rash Behary Ghose fox respéndent. 


The following cases were citedin argument: Ramdhan Man- 
dal v. Rameswar Bhattacharjee (3), Puresh Narain Royv. J. Dal- 
rymple (2), Mohan Lall Sukul v. Srimati Ulfutunnissa (1). 


The judgment of the Full Bench was delivered by 


Covos, C. J.—Before we can hold that this order comes within 
the meaning of section 22, and that the party has only ' 
a year to enforce it, we must be satisfied that it is clearly 
within the meaning of the word “summary.” Now it is very 
difficult to say what is meant by this word or to give a definition 
which would be applicable in all cases. There are instances in 
which a proceeding is undoubtedly a summary one. A suit for 
dispossession within six months is a summary proceeding, that 
is a summary decision not to be questioned by an appeal; but 
the matter of which may afterwards be contested by a regular 
suit. That shows the nature of a summary proceeding. It is 
the decision of a Court which hears and determines the matter, 
but does not finally conclude the parties, a proceeding in which 
the Court makes an order and determines the matter in issie, 


(1) See Anten p. 164. (2) 9. W. R. 438, (3) 2 B. L. R. A. C., 285. 
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if I may so describe it, for the present occasion, in order to 1870 
prevent some mischief ‘which might ensue, if there was not a Baas 
mode of coming to some decision at once in the matter. It may Mantas 


Craxp Roy 
also be that by a summary proceeding is meant one where no Batante 
appeal lies, and where the decision of the tribunal which hears BaomaRanr 
and determines the matter is final. I think the present is a case 
in which it is impossible to say that the proceeding is a summary 
one within the meaning of section 22; it isan order made by a 
Court in the exercise of its jurisdiction in the execution of the 
decree in a suit,—an order by which the execution-debtor was 
declared entitled not to have the decree executed against him 
because it was barred by the Law of Limitation, and having suc- 
ceeded in that he was awarded his costs. I think that cannot 
be considered as a summary decision or award within the 
meaning of section 22. It is amorder within the meaning of 
section 20. It does not appear to me when the cases come to be 
examined that there is any real conflict of decision between them. 

I think the two decisions in Puresh Narain v. J. Dalrym- 
ple (1) and Mohan Lall Sukul v. rimati Ulfutunnissa (2), are 
correct, and that we should adopt them. The appeal will be 
dismissed with costs. 


[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Justice Sir C. P. Hobhouse, Bart. 


KHETTRA MOHAN BABOO (Peririonzr) v. RASHBEHARI BA- 


1870 
BOO (Orrosrra Pazrr).* Maroh å. 


Act XVI of 1864, s. 51—Aci XX of 1866, s. 63—Act VILI of 1859, 8. 194 
—Registration—Bond—Power of Court to alter terms of a Specially Regis- 
tered Bond. 


By a bond specially registerod under Act XVI of 1864, the obligor stipulated to 
pay the entire amount secured thereby, with interest at the rate therein mentioned, 


* Rule Nisi, No. 177 of 1870. 
(1) 9 W. R, 458. (2) Sco Ante., p. 164. 
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1870 on a day therein mentioned. There was a further stipulation that, on default of 
KARRAL payment, the bond was to be enforced ag a decree. On failure of payment, the obligee 
Monax Banoo applied for execution under section 53, Act XX of 1866, but the Subordinate Judge 

RATAT ordered the payment to be made by instalments. On an application to the High 

Bagoo. Court under section 15 of the Charter Act, held, that the Subordinate Judge had no 
jurisdiction to pass a decree on the bond altering or varying its terms. Section 194, 
Act V- of 1859, did not apply. 

Khettra Mohan Baboo petitioned the Court as follows : 

“ Rashbehari Baboo and Surja Kumari Bibi executed to your 
petitioner a bond, dated the 18th Bhadra 1272 (September 2nd, 
1865) for rupees 4,000, with an agreement therein that, on failure 
to pay the entire amount with interest at 12 per cent. per 
annum, by Sraban 1276 (July and August 1869,) the same would 
be recovered without a suit. The bond was duly registered 
under the provisions of section 61 of Act XVI of 1864, on 
the 2nd September 1866. . 

«c The said persons having failed to liquidate the entire amount 
with interest, as stipulated, your petitioner applied to the Subor- 
dinate Judge of Burdwan, on the lst of August 1869, for 
enforcement of the bond under Act XX of 1866. 

“ The Subordinate Judge, in violation of the express terms 
of the bond, has (on 2nd October last) ordered the amount remain- 
ing unliquidated (deducting sums previously paid, and a sum of 
rupees 1,044 deposited in Court as interest) to be paid by instal- 
ments, with interest, from the date of petition, at the rate of 
6 per cent. per annum. 

“The Subordinate Judge had no jurisdiction or power to 
alter or vary the express terms of the bond, and order the amount 
due to your petitioner to be paid by instalments, and at a lower 
rate of interest than that stipulated, 

“ The order of the Subordinate Judge is, on ‘the face of it, 
illegal and inequitable, and also in contravention of the spirit 
and object of the Registration Law. 

“Your petitioner, therefore, prays, that the order of the 
Subordinate Judge may be annulled, so as to make it consonant 
to the express stipulations in the bond.” 

A rule nisi was, accordingly, granted to the petitioner calling 
upon “the other side to show cause, within fifteen days from the 
date of the service of notice upon him, why the Subordinate 
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Judge’s order of the 2nd October 1869 should not be set aside as 1870 


k . ‘ a re ” Kuserrra 
having been passed without jurisdiction. Monas Banoo 


v. 
RASHBEHARI 


Baboos Ashutash Dhur and Upendra Chandra Bose, for Rash- Banoo. 
behari Baboo, shewed cause. They contended that, for the enforce- 
ment of the agreement in the bond, a decree must be obtainedy and 
if the Court had jurisdiction to pass a decree, it had jurisdiction 
to order that the amount for which it was passed should be paid by 
instalments, as provided by section 194 of Act VIII of 1859. 


Baboo Chandra Madhab Ghose in support of the rule-—The 
object of the Registration Law was to give speedy remedy to 
lenders of money in realizing their dues, and the very object 
of the law would be frustrated if the contention of the opposite 
side were to be adopted. Under section 53 of Act XX of 1866, 
the obligee is entitled to a decree in the terms of the bond. The 
Code of Civil Procedure only applies to the enforcement of 
decrees under this section. 


BAYLEY, J.—The petitioner, Khettra Mohan Baboo, applied, . ~ 
on the 21st December 1869, praying that the order of the 
Subordinate Judge of Burdwan, dated the 2nd October last 
should be annulled and made consonant with the express stipu- 
lations in the bond to which his petition referred. 

‘The opposite party was called upon to show cause, and the 
case has, accordingly, been this day heard in the presence of the 
vakeels of both parties. 

The admitted facts of the case are these :— 

A bond for rupees 4,000, dated the 18th Bhadra 1272 (Septem- 
ber 2nd, 1865), was executed, by Rashbehari Baboo and Surju 
Kumari Bibi, in favor of the petitioner. It was agreed therein that 
on failure to pay the entire amount, with interest at 12 per cent. per 
, annum, by Sraban 1276 (July and August 1869), the same would be 
recovered without a suit. The words were “fofa tfa eecqa.” 
The bond was registered under the provisions of Act XVI of 
1864, on the 2nd September 1865. The money not having 
been paid as stipulated, the obligee applied to the Subordinate 
Judge of Burdwan, on the lst August 1869, for the enforcement 
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1870 of the bond, under the provisions of the then procedure law in 
MOET o Tegard to registration,—viz., Act XX of 1866. The Subordinate 
oax BAB00 
ae J udge directed that the amount remaining unliquidated be 
Banoo. paid by instalments, with interest at the rate of rupees 6 per 
cent, per annum. 

The question to be determined is, whether the Subordinate 
Judge ‘had jurisdiction to alter the express terms of the bond, 

and direct that the amount covered thereby should be paid by 
instalments, and at a lower rate of interest than that stipulated. 

With regard to the question of interest, it is admitted by the 
opposite party that he is ready to pay it at the rate specified in 
the bond, viz. at the rate of rupees 12 per cent. per annum, up 
to the date of the decree. 

On the other point, viz., whether the Subordinate Judge had 
jurisdiction to make the bond payable by instalments, I am of 
opinion that he had not. It would appear that the Subordinate 
Judge had in view the provisions of section 194 of Act VIII of 
1859, which enacts that the Court may, for any sufficient reason, 
order the amount of a decree to be paid by instalments with or 
‘without interest. But that relates to the procedure in execution 
of an ordinary decree, and not to the specific terms of the Regis- 
tration Law, section 51, Act XVI of 1864. It may be added 
that section 194, Act VIII of 1859, looks to the terms in which a 
decree may, at the discretion of the Court,be made, and not as to 
the enforcing or the execution of that decree. Sectioh 51, Act 
XVI of 1864, however provides, “ whenever the parties to a 
“ bond, or other written obligation, for the payment of money, 
“ shall, at the time of registering the same under the provisions of 
sc this Act, apply to the District Registrar or Deputy Registrar to 
** record their agreement, that in the event of the bond, or other 
“ obligation as aforesaid, not being satisfied within the time stipu- 
“lated, the amount may be recovered as hereinafter provided with- 
« out a suit, it shall be the duty of the District Registrar or Depu- 
“ty Registrar, after making such enquires as he may think proper, 
e to record such agreement at the foot of the endorsement required 
“by section 36, and such record shall be signed by the Dis- 
“trict Registrar or Deputy Registrar and by the parties to the 
“ bond or other written obligation as aforesaid.” Now it is admit- 


t 
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ted that the bond itself declared that the money should be reali- 1870 
zable without a suit, and that the parties proceeded to record panre 
the agreement under the terms of that section. Then, looking p oo” ine 
to the terms of section 52, we find that ‘a bond or other obliga- Banoo, 
“ tion for the payment of money registered, with such agreement 
“ as in the last preceding section mentioned, may be enforced 
& without a suit by any Court which would have had jurisdiction 
“ to try a suit on such bond or other obligation for the recovery 
of the amount,” &c. Now the bond was registered under the ~,- 
terms of section 61, Act XVI of 1864. But the law which ~ 
was in force at the time when money became recoverable 
on default of payment at the time stipulated, was Act XX, 
of 1866. Section 3 of Act XX of 1866 maintains transac- 
tions done under Act XVI of 1864; but some alteration is 
made by the latter law as to the procedure, for section 52 
of that Act provides that “ whenever the obligor and obligee 
“of an obligation shall agree, that, in‘the event of the 
“obligation not being duly satisfied, the amount secured 
“thereby may be recovered in a summary way, and shall, at the 
“ time of registering the said obligation, apply to the registering 
“ officer to record the said agreement, &c., the registering officer, 
“after making such enquiries as he may,,think proper, shall 
“record such agreement at the foot of the endorsement,” &c., &c. 
Then section 53 of the same Act provides,—‘ on production 
“in Court of the obligation and of the sgid record signed 
“as aforesaid, the petitioner shall be entitled to a decree for 
“any sum not exceeding the sum mentioned in the petition, 
“together with interest at the rate specified (if any) to the date 
e of the decree, and a sum for costs to be fixed by the Court.” 
It is clear from the terms of sections 51 and 52, Act XVI of 1864, 
that the bond was to be enforced without a suit. Nothing can be 
clearer than the terms of the agreement on this point. There is 
then, I think, under the laws cited, na power in the Subordinate 
Judge to alter the terms of the agreement as contained in that 
bond. It becomes of itself 9 decree, and under the terms of the 
law such a decree is not capable of variation in the making or in 
the execution of it, The bond specifies that if the money be 
not paid within the time stipulated, the bond is to be enforced 
f 23 


. 
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as a decree (“ fof atA FEIGE ”) and being so enforced, the 
property of the-debtor, &c., shall be attached and sold. 

In this view I am of opinion that it was beyond the power of 
the Subordinate Judge to do otherwise than accept the bond so 
registered under the provisions of sections 61 and 52, Act XVI 
of 1864, as a final decree, as it stood, and not as one as to which 
he could make the amount payable by instalments, or lower the 
rate of interest stipulated. 

I would, therefore, reverse the order of the Subordinate J udge 
and remand the case to him, that he may dispose of it according 
to this view of the provisions of sections 51 and 62, Act XVI of 
1864, and of section 52, Act XX of 1866. The petitioner 
must gèt his costs of this Court. 


HoBHOUSE, J.—I agree in the order that Mr. Justice Bayley 
has passed in this case. I remark that,the bond in this instance 
was specially registered under the provisions of section 51, Act 
XVI of 1864; and that, in accordance with the rules for such 
special registration, an agreement was recorded that, in the event 
of the bond not being satisfied within the time stipulated, the 
amount was to be recovered, as hereinafter provided, without a 
suit. Then the hereinafter provision is to be found in sec- 
tion 62 of the same Act. That section provided that the bond 
should “ be enforced without a suit by the Court having jurisdic- 
tion to try such a suit,” and it further provided that the bond 
should be enforceé as a decree in a suit, “ under the rules applica- 
ble to the execution of decrees in the Court having jurisdiction. 
There was a further provision shewing how an application for 
the enforcement of the bond was to be made. But Act XVI 
of 1864 was repealed by Act XX of 1866, except as is provided 
by section 3 of the last Act, “as regards things duly done” 
under the first Act. Then by section 53, Act XX of 1866, it is 
provided that the obligee of any such bond as we have been 
discussing (i. e., a bond which shall have been specially register- 
ed, whether under Act XVI of 1864 or under this Act), must, 
before he could act upon the bond, present a petition to the 
Court which had jurisdiction to try the question of the bond. 
Then when this petition had been presented, there is further 
laid down under this section a procedure by which, on the pro- 
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duction of the obligation and of the agreement, the petitioner 
is declared entitled to a decree for any sum not exceeding the 
sum mentioned in the petition, together with interest at the rate 
specified in the bond to the date of the decree. The bond, there- 
fore, in thia instance, would, by an act duly done under the pro- 
visions of Act XVI of 1864, have been held to have the force 
of, and to be enforceable.as, a decree, the full amount of which 
was declared to be due, and to be capable of execution as if it 
had been a decree, provided only that the amount of the bond 
was not satisfied by a certain day. These were the provisions 
of Act XVI of 1864. The amount of the bond was not satis- 
fied on the date specified, and therefore, by the provisions of that 
Act, from the moment of such non-satisfaction, the bond, it seems 
tome, must have been held to be a document which would have 
been at once capable of execution as if it were a decree in the 
Court having jurisdiction’ to execute such decree. But by the 
provisions of Act XX of 1866 the procedure seems to have been 
somewhat altered. The petitioner could not at once, it Seems to 
me, with reference to the provisions of that Act, apply for the 
execution of the bond as if it were a decree, but he was hound, 
in the very words of the Act, and with reference to the special 
agreement entered into in the matter of. the bond, to produce the 
bond before the Court; and although he was then entitled to a 
decree for the amount due upon the bond, still he could not 
recover that amount until the Court had actually given him a 
decree. But the Court, in my judgment, was not the less bound 
to give him a decree in the words of the bond. The bond said 
that if the amount of it was not paid by a certain date, the 
whole amount was to be considered due. The*Court, therefore, 
was, it seems to me, bound to declare such amount due, and had 
not jurisdiction to declare that such amount should be paid by 
instalment, instead of declaring that it should be paid all at once. 


173 


1870 


Kuerrra 
Mouan Basoo 


A 
RASUBRITARL 
BABOO. 


174 


1870 


May 8. 


BENGAL LAW REPORTS. [VOL. V. 


Before Sir Richard Couch, Ki, Chief Justice, and Mr. Justice Kemp. 


MULLICK KURIM BAKSH (Darzxpant) v. HARRIHAR MANDAR 
AND ANOTHER (PLAINTIFFS).* 

User, Right of—Enjoyment, Period of, sufficient to create a Right of User. 

‘There is no rule of law that a certain period of enjoyment is required to establish 
the right of user. 

THIs was a suit for the declaration of right to the use of the 
water of a certain Daur, or watercourse, for irrigating the 
plaintiffs’ land, and for the removal of an obstruction put upon 
it by the defendant. The defendant stated that he had not 
obstructed the watercourse, and that the plaintiffs had no right 
to the water for the purpose of irrigating their land. 

The Moonsiff held that the plaintiffs had a right to irrigate their 
land from the watercourse in dispute, aid that the defendant had 
interfered with the same by having placed a bund over 
the courte. He, accordingly, passed a decree in favor of the 
plaintiffs, with a declaration that the parties, plaintiffs and defend- 
ant, should make an alternate use of the water of the channel. 

On appeal the Subordinate Judge confirmed the judg- 
ment of the Moonsiff, holding that the ‘evidence in the case 
proved that for a long time the lands of the plaintiffs had been 
irrigated with the water of the channel in dispute, but declared 
that the word “ alternate” in the decree of the Moonsiff meant that 
the defendant should use the water, and then, after him, the 
plaintiffs. 

The defendant appealed to the High Court. 

Mr. Gregory (Munshi Mahomed Yousaf with him) for the 
appellant. 

Baboo Ramesh Chandra Mitter for the respondent. 


The judgment of the Court was delivered by 


Coucn, ©. J.—The Court has found in this case that there 
had been an enjoyment for a long time, and, consequently, that 


* Special Appeal, No. 2806 of 1869, from a decree of the Officiating Subordinate 
Judge of Bhaugulpore, dated the 18th June 1869, affirming a decreeof the Moonsiff 
of that district, dated the 3rd March 1869. 
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the plaintiff had established his right to the use of the water. _. 1870 


Now I think we must understand the expression “ for along time” pp IUO a 
as such a length of time as satisfied the Court that there was a |” 
right. No precise period of enjoyment can be said to be Mannan. 
required in order to prove the existence of a right of this kind; it 
is a matter for the Court to determine whether the use has been 
for such a length of time as to satisfy it that there isa right to 
it. The cases, as far as I am aware on this side of India, do not 
go beyond that. The question whether a Judge is bound upon 
proof of a certain period of user to find that there is a right is 
a different one from that of whether a Judge who has found a 
right was justified in doing so, There seems to be no rule of, 
law which says that a certain period of enjoyment is required 
to éstablish the right, and therefore, in this case, as the lower 
Court has found that there has been a use for a very long time, 
there is no objection to “the finding in point of law. With 
regard to the other question, the plaintiff alleged in his plaint that 
he had been obstructed in his enjoyment of his right to the water 
by the erection of a bund. The lower Courts have found that 
the right, which the parties had, was that the defendant could 
make use of the water, and that after that the plaintiff would 
have the right to use it. That is the view which the lower 
Appellate Court took of the decree of the Moonsiff. _Itmay be 
that it will,on some occasions, be difficult to carry out this 
decree, and that at times disputes may arise between the parties 
as to whether the defendant has not done more than exercise the 
right to which he is so entitled, but that is a difficulty which is 
inherent in the case, and the nature of the rights possessed by 
the parties. Ifat any time the defendant makes use of the 
water tò a greater extent than he hasa right to do, and de- 
prives the plaintiff of what he is really entitled to, the question 
will have to be tried in another suit. Itis to be hoped, how- 
ever, that a right having now been declared, the parties will 
exercise it in such a way as not to cause any further litigation. 
The only question which remains to be determined is whether 
it is proper to allow the decree of the Moonsiff to stand with 
the construction which has been put upon it in the judgment 
of the Subordinate Judge. The Subordinate Judge says, “I 
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dismiss the appeal and I uphold the decision of the Moonsiff 
as construed by me.” 

It would be better that he should alter the Moonsiff's decree 
according to what he says isthe proper construction of it, so as 
to make the right declared more defined and precise, but the 
parties may make an application to him to amend his decree 
and to word it so that it may be in accordance with what he 
holds to be the proper construction of the lower Court’s decree. 
It is not a matter for which a special appeal was necessary, and 
therefore this appeal must be dismissed with costs, 


+ Before Mr. Justice Loch and Justice Sir C. P. Hobhouse, Bart. 


LALIT PANDAY (Dermopanr) v. SRIDHAR DEO NARAYAN 
BING (Prarsrirr).* 


Hindu Law—Part of Money borrowed paid in relief of Legal Necessity— 
Mortgage Deed. 
The daughter of a Hindu, while in possession of the paternal estate, borrowed a 


- large sum of money under a mortgage of s portion of the estate. Part only of the 


money borrowed was devoted by her to the relief of legal necessity, After her 
death, the next heir sued the mortgagee torecover the property mortgaged, and to 
set aside the mortgage decd. The Courts below gave a decree for possession to the 
plaintiff, upon re-payment of the amount actually spent in the relief of legal 
necessity. Such decree upheld on appeal. 

Tue plaintiff, Baboo Sridhar Deo Narayan Sing, sued to re- 
cover possession of a 4-anna share of the property in dispute, 
by setting aside a deed of zur-i-peshgi executed, while in posses- 
sion of the paternal estate, by Mussamat Sheoraj Koer, the 
daughter of Tulsi Narayan, deceased, in favor of the defendant, 
dated 19th August 1863, for the sum of rupees 9,500. Mussa- 
mat Sheoraj Koer died in 1865. The plaintiff claimed as legal 
heir of Tulsi Narayan. The main point in the case was whether 
or not the mortgage deed could be held valid when the money 
borrowed by Mussamat Sheoraj Koer, a Hindu widow, the 
mortgagor, had been applied, in part only, to the discharge of 
such legal necessities as would justify the alienation. 


* Special Appeal, No. 2738 of 1869, from n decree of the Subordinate Judge 
of Sarun, dated the 31st July 1869, affirming a decree of the Moonsuff of that 
district, dated the 29th December 1868. ` 
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On the facts, the Court of first instance held that it 
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was clear that, out of the sum of rupees 9,500 borrowed by Mttr Paxpar 
Sheoraj Koer, rupees 6,921 and 6 annas was applied to the Snwnan Dro 


relief of legal necessity ; that “the plaintiff and the property 
“in dispute must be liable for ” the last-mentioned sum, “ and 
“ not for the remaining rupees 2,578-11, which was borrowed 
“and appropriated by Sheoraj Koer during her life-time.” 
He ordered “that the suit be decreed to the effect that 
“the disputed deed of zur-i-peshgi, dated 19th August 1863, 
“executed by Sheoraj Koer, be confirmed in respect of rupees 
* 6,921-5, and cancelled in respect of the sum of rupees 2,578-11. 
“ The plaintiff can, if he be so advised, take possession of the 
* property in dispute on paying rupees 6,921-5; that until the 
“above sum is paid, the answering defendant will continue 
“in possession of the property in dispute under the said deed 
“of zur-t-peshgi; that one-fourth of the costs incurred by the 
“ plaintiff will be borne by the answering defendant, and three- 
* fourths of the costs incurred by the défendant will be borne 
“ by plaintiff.” 

The defendant appealed to the Subordinate Judge, who “ saw 
“no reason whatever to interfere” with the above decision. 

The defendant then appealed specially to the High Court on 
the grounds, inter alia, that it being evident that the major 
portion of the money was borrowed under legal necessity, the 
zur-i-peshgi deed must be upheld in its entirety; that the 
defendant who had advanced the money Joné fide, after making all’ 
proper enquiries as to the existence of legal necessity, could 
not be prejudiced by this claim of the reversioner. 


Munshi Mahomed Yusaff, for appellant, cited the cases of 
Hanooman Persaud Panday v. Mussamut Babooee Munraj 
Koonwaree (1) and Rajaram Tewari v. Lachman Prasad (2). 


Baboo Tarack Nath Dutt for respondent. 
The judgment of the Court was delivered by 


Loca, J., (who after briefly stating the facts continued) :— 
The first ground taken in special appeal related to the parties 


(1) 6 Moore’s I. A., 399. (@) 4B. LB, A.C, 118, 
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being legal heirs of the deceased, Tulsi Narayan. As, however, 


Larr Panpa this point was not urged in the lower Appellate Court, and is 
Seomar Dro a question of fact, we cannot allow it to be urged now. 


NARAYAN 
Bwa, 


Secondly, that as the Courts have found that there was a legal' 
necessity, the deed should have been held good in its entirety; 
and, thirdly, that the mortgagee haviog enquired and used due 
precaution to ascertain the existence of the necessity, he cannot 
be prejudiced by the manner in which the money was spent. 

The pleader for the special appellant has endeavored to show 
us that, whether the transaction be one simply creating a lien, 
or whether it be one absolutely transferring the proprietary right 
to another, the law in either case is the same. We think, how- 
ever, that there is a great difference between the two cases. The 
decisions quoted to us by the pleader for the appellant all relate 
to cases of sale, and are, therefore, not applicable to the case 
before us. Whore it is found necessary to create a mortgage, it 
is clearly the duty of the party borrowing the money, if that 
party has but limited interest, to borrow only to the extent of 
that necessity. He has no right to create a lion upon the pro- 
perty larger than that which is needful to remove the pressing 
necessity: and the lender, when making enquiries, is bound, it 
appears to me, to ascertain what is the extent of that necessity 
before making the loan. It would be no good answer if a lender 
were to say “it was proved to me that there was a necessity for 
rupees 500, and therefore I have lent rupees 2,000.” The lender 


‘cau only be protected if he has ascertained the extent of the 


necessity and lends money up to that extent only (1). 

With regard to the third objection taken, no doubt that was 
the point which should have been enquired into. But the special 
appellant did not put it in issue, and it appears to me that it is 
now too late to raise this objection, and ask us to send the case 
back for a re-trial on this point. 

We think, therefore, that the special appeal should be dismissed. 
with costs. 


(1) On this point ses Rajaram Tewari 118. Particularly the remarks of Pema- 
y Lachman Prasad, 4 B. L. R., A. ©, coon, C. J., pp. 125 et segg. n 


VOL. V.] HIGH COURT. 
[IN THE INSOLVENT COURT.] 


Before Mr. Justice Norman. 
Ix tae Marrer or RAMSEBAK MISSER. 


1] & 12 Vict, c. 21, s. 73—Act VIII of 1859, s. 342—Appeal from 
Commissioner of Insolvent Court. 


Section 342 of Act VIXI of 1859 docs not apply to appeals from the orders of n 
Judge sitting as a Commissioner of the Insolvent Court. The right of appeal is 
given by section 73 of the Indian Insolvent Act, and the Court cannot impose on 
the appellant a condition that he shall give security for the costa of such an appeal. 


THIS was an application that security might be given for the 
costs of an appeal which had been preferred by certain persons 
from an order of Mr. ‘Justice Phear sitting as “Commissioner of 
the Insolvent Court. The application was supported “by the 
affidavit of A. B. Miller, Official Assignee, and was made on 
his behalf. ` 7 


Mr. Ingram, for the -Official Assignee, contended that the 
appeal was to be governed by section 342 of Act VIII of 1859. 
He referred to the cases of Monohur Doss v. Khodrum Begum (1), 
Cazee Muzhur Hossain v. Denobundo Sen (2). 


Mr. Woodroffe contra.—Section 342 does not apply to 
appeals from orders of a Commissioner of the Insolvent Court. 
Such appeals are governed by section 73 of the Indian Insolvent 
Act—In re Gholam Rasul Khan (3). The Insolvent Court 
has a totally distinct jurisdiction. It is not mentioned in the 
Charter which gives jurisdiction in other respects; and sec- 
tion 18 of the Letters Patent, 1865, the only provision with 
respect to Commissioners in insolvency, provides that they shall 
exercise their powers under the law for insolvent debtors, which 
is the Indian Insolvent Act, 11 & 12 Vict.,c. 21. The appeal 
lies to the High Court as a Court administering the Insolvent 
Act. An analogous case is that of appeals under section 16 of 


° (1) Bourko’s Rep., 110. 
(2) Id., 119; B.C., on appeal, Id., A, O. C., 40. 
(3) 1 B. L. R, O. C., 130. 
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the Charter, of which it has been held, in the case of Roy Nandi- 
pat Mahata v. Alexander Shaw Urquhart (1), that the ordinary 
rules of appeals do not apply to them, but they are confined 
to the point on which the Judges differ. 


Mr. Ingram in reply.—Section 73 gives an appeal to the 
Supreme Court, now the High Court; but on appeal the cases 
are to be governed by the procedure under Act VIII of 1859. 
[Noraan, J., referred to the wording of Rule 2, òn page 92 of 
the Appendix to Broughton’s Act VIII of 1859, in which the 
Insolvent jurisdiction is not mentioned (2).] That shows that 
the Insolvent jurisdiction was the same as that under Act VIII, 


and that the others mentioned there were different. 


Norman, J.—It appears to me that Mr. Woodroffe’s argu- 
ment is unanswered. The appeal from an order of a Commis- 
sioner is given by section 73 of the Insolvent Act, and no law 
or practice of the Court has been shown which qualifies that 
right, ‘or which brings such an appeal under section 342 of 
Act VIII of 1859. It appears to me that that section does not 
apply to appeals from a Commissioner of the Insolvent Court. 
The costs of this application to be those of the appellants if they 
succeed in the appeal. 

{1) 4 B. L. B., A. C., 181. or Matrimonial Jurisdiction, shall bo ro- 


(2) “The procedure in civil cases, which gulated so far as the circumstances of the 
shali be brought before the Court in the case will admit by Act VIII of 1859 


. exerciscof its admiralty, Vice-Admiralty, and Act XXII of 1861.” 
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[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr, Justice Miter. 


MUSSAMAT JAI BANSI KUNWAR (ons or tap Durunpants) 
v. CHATTAR DHARI SING (Praisrirr.)* 


Hindu Law—Gift—Religious Endowment—Trustee with Power of Appoint- 
ment—Deed of Endowment—Failure to appoint new Trustee—Reversion to 
the Heirs of the Exdower. 


A., n Hindu, by a decd of wukfnama (deed of cndowment), after reciting that he 
had “erected and prepared a thakurbari (temple) and the image of thakur (idol) 
and also a sadavart (alms-house) and had, in way of wukf (endowed property) 
dedicated certain property for the performance of the puja (worship) of the said 
thakur and repairing of the house, flower garden and thakurbari, and appointed his 
sister B., the manager and matwali (trustee) of the same, authorised B. to spend the 
profits in the performance of the puja, &c. As for the future she (B.) should appoint 
such person to bo the manager and madvali as may be found by her to be fit, &c., and 
in like manner all successive matwalis should have right of appointing successively 
matwalis, To those his heirs should not have right to prefer any claim, &.” B. 
died ‘without having appointed any matwali (trustes) to succeed her in the manage- 
ment of the trust. On a suit by the heir of B. to obtain possession of the property 
covered by the deed against the heirs of A., Held, that the managership, on failure 
of appointment of a trustee, revorted to the heirs of the person who endowed 


the property. 
Onr Baboo Harprasad Sing, by the following deed of wukf- 
nama, dated 14th March 1851, conveyed to his sister Mussamat 


Deojani Kunwar certain parcels of property for certain religious _ 


and charitable purposes :— 

“Tam BabooHarprasad Sing,son of Baboo Bunyad Sing, by 
* caste Brahmin, zemindar, inhabitant and owner, mokurraridar 
“of Mauza Amuna, Pergunna Arwal, Zilla Behar. 

« Whereas there is no certainty in the life of man, I, there- 
“fore, having, with the view of obtaining the blessings of 
“the future world, erected and prepared a thakurdart in the 
“said mauza and the image of Thakur Jankinathji and also 


Special Appeal, No. 2426, from tho decres of the Officiating Judge of Gya, 
dated the 21st June 1869, reversing the decree of the Principal Sudder Ameon of 
that district, dated tho 20th August 1867. 
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“a sadavart, have (in the way of wukf) dedicated the whole 
“and entire 6-anna odd share of the milkiat (proprietary) 
“and mokurrari land out of the whole 16 anna of Mauza 
“ Dindirmani and hamlet, the Nizamat land in Pergunna Arwal, 
“appropriated and held by me, with all rights, &., everything 
“ connected with it, with the exception of those exempted by 
“law, from 1259 F. (1852) for the performance of the puja of 
“the said thakur and repairing of the house, flower garden, and 
“thakurbari, and appointed Mussamat Deojani Kunwar, daughter 
“ of Baboo Bunyad Sing, and the sister of mine, as a manager 
“and matwali of the same. It is necessary that the said 
‘* Mussamat having remained in possession of the said share of 
‘the mauza, shall, after paying the Government revenue and the 
“ expensesofthe village, &c., spend the profits in the performance 
“of the puja of the thakurbari and repairing of the temple, 
“ and payment, defraying of the expenses of the same, together 
“with the salaries of the servants and pujart (priest). As for 
“the future she should appoint such person to be the manager 
“and matwali as maybe found by her to be fit, intelligent, and 
* honest, and in the like manner all the successive matwalis 
‘“ shall have the right óf appointing successively matwalis. To 
£ these my heirs and representatives have not, and shall not have 
* the right to prefer any claim, objection and dispute, and accord- 
“ingly these few words have been executed in the way of a 
“ wukfnama, so that it may be of use at the time of need. The 
“14th March 1851.” 

He also executed, on the same date, a deed of bakhshishnama, or 
deed of gift, absolutely conveying certain parcels of property to 
Deojani. Deojani died, and Chattardhari Sing, the brother of 
Deojani’s husband, sued the widows of Harprasad, for possession 
amongst others of the property covered by the said deed, as the 
heir and legal representative of Deojani under the Hindu law, 
and which had been withheld from him by the defendant. 

The defence set up was (inter alia) that the endowed property 
was not the stridhan of Deojani, and was not therefore subject 
to the law. of inheritance. 7 

The Subordinate Judge held, that the law of inheritance did 
not apply to the lands endowed for charitable purposes, and that 
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the heirs of the donor were entitled to act as the managers 
thereof. He, accordingly, dismissed the claim for the property’ 
covered by the deed of endowment. 


On appeal, the Judge found, from the circumstances of the case, |, 


and the terms of the deed, that Harprasad meant to make 

over the property to Deojani absolutely, with the service attached 

to it of performing certain worship, and keeping up certain tem- 

ples. He, accordingly, passed a decree in favor of the plaintiff. 
The defendants appealed to the High Court. 


Baboos Anukul Chandra Mookerjee and Chandra Madhab 
Ghose, for the appellants, contended that, as Deojani had 
died, without having made an appointment in terms of the 
deed, the office of sebait would go to the heirs of the donor, and not 
to the heirs of the first sebait. There was no absolute gift to 
Deojani. She was merely a manager or trustee, with power 
to appoint future trustees. She has failed to carry out the 
power. The trust reverts to the donor or his heirs, 


Mr. Twidale (Mr. Gregory with him) for the respondent con- 
tended that failure to make an appointment could not go against 
Deojani’s heirs. There was an absolute appointment under the 
deed. 


BAYLEY, J.—In these cases one Harprasad is admittedly 
the original owner of the property. The plaintiff, Chattar Dhari 
Sing, is the brother of the husband of Deojani, a sister of the 
said Harprasad, and sues as her heir, on the ground that she 
(Deojani) had derived the properties in suit from her brother, the 
said Harprasad. ‘The defendants, special appellants, before 
us, Jaibansi Kunwar and Pit Kunwar, are widows of the said 
Harprasad. 

It appears that Harprasad executed two deeds; one a dakh- 
shishnama, and the other a wukfnama, dated the 14th March 
1857, passing certain properties to Deojani. In regard to the 
bakhshishnama, both the Courts below have decreed the plaintiff’s 
sujt, and the defendant, Jaibansi Kunwar, special appellant, 
in case No. 2426, does not take any objection to this part of the 
lower Appellate Court’s judgment. , 
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We now come to the deed of wukfnama of the same date. 
Thatis a deed which makes Deojani matwali (trustee) of 
certain properties allotted for the maintenance of the worship 
of thakur (idol), and thakurbari (its temple). One of the 
conditions in that deed is, that each successive matwali shall 
have the power of appointing each his successor, but it makes 
no provision, in case there should be failure in such nomination. 
It so happens in this case that Deojani died without nominating 
any. successor, and the plaintiff sues, as heir of Deojani, to 
enforce his right of succession. 

Now the real test of the plaintiff's right in this matter is to 
see how Deojani received the property. Now Deojani did not 
receive the property by any right of inheritance, purchase, or 
co-parcenary ; but as the property of the idol, endowed by Har- 
prasad, of which she was by the terms of the deed and the 
nature of the endowment, simply made a matwali. As before 
observed, one of the provisions of the trust failed, so far as it 
regarded the nomination by Deojani as matwali of a successor 
to that office, but the property is always the property of the idol 
under the management of the matwali; and in that view, the 
managership must revert to the heirs of the person who endowed 
the property. 

In this view we hold that, as regards so much of the property, 
as is concerned by the wukfnama, the judgment of the lower 
Appellate Court must be reversed, and the plaintiff's suit dis- 
missed. 


Before Mr. Justice L, S. Jackson and Mr. Justice Glover. 


TARINI PRASAD GHOSE (Dererpaxr) v KAUDUMANI 
DEBI (Puarntirr).* 


Act VIII of 1859, 8. T— Caise of Action. 


At a salo for arrears of rent, A. became the purchaser of a certain patni 
talook. B., whose patni right had been sold, sucd for and obtained a decree -for 
reversal of the sale on the ground of irregularity. In the meantime, A. had com- 
mitted default, and the patni was again sold for arrears of rent. The zemindar 
drew out from the Collectorate the amount duc to him, C., who had bought B.'s 


* Regular Appeal, No. 87 of 1869, from a decree of the Subordinate Judge of 
Wudden, dated the 25th February 1869, 
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right, title, and interest in his decree, now sued A. for recovery of the surplus 
proceeds of sale in the hands of tho Collector, and obtained a decree. He nftor- 
wards sued A, for mesne profits for the time during which},ho"was in possossion of 
the patni talook. This was a suit by C. against A. for recovery of the amount 
drawn out by the zemindar, on the ground that, in consequence of A. having collected 
the rents from the talook, which were to go towards payment of the rent duc to the 
zemindar, and having fraudulently withheld such payment, ho had sustained damage 
to the extent of the amount taken by the zemindar. 

Held, that tho suit was barred by section’ 7, Act VIII of 1859. 

Sabheer Khan v. Kalli Doss Dey (1) distinguished. 


Tus was a suit for recovery of damages. The plaint stated 
that a patni mehal, called Pergunna Plassey and Dehi Mogul- 
parra, was, on the 2nd Jaisti 1265, B. S. (15th May 1858), sold 
for arrears of rent due to the zemindar, and purchased by the 
defendant; that in a suit by the patnidars to set aside the sale for 
irregularity, the sale was, by a decree of the Judge of Nuddea, 
set aside, which decree was confismed by the High Court on the 
30th June 1863; that pending these proceedings, the defendant, 
although he had collected the rents from the ryots, failed to pay 
rent to the zemindar, and the patni mehal was, on the 2nd Jaisti 
1269 B. S. (15th May 1862), again sold and purchased by one 
Rakhaldas Mookerjee, for rupees 98,000; that the zemindar drew 
out rupees 36,111-2-8 in satisfaction of rent and interest due to 
him, and a sum of rupees 980 was deducted on account of fees due 
to Government; that there was a balance of rupees 60,908-13-4 
out of the proceeds of sale of the said mehal; that the right, title, 
and interest of the said decree-holders of and in the decree 
setting aside the sale being sold in execution of another 
decree which had been passed against them, the plaintiff had be- 
come the purchaser thereof. And the plaintiff claimed that, in- 
asmuch as the defendant, having collected the rent due from the 
ryots had fraudulently withheld payment of rent to the zemindar, 
she (the plaintiff) was entitled to recover from the defendant the 
amount of rent and fees which had been deducted from the 
proceeds of sale as a special loss to him. 

The defence was that the plaintiff had brought a suit against 
the defendant to obtain the surplus proceeds of sale of the 
patni talook which remained in the hands of the Collector after 


(1) 1 WLR, 199. 
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payment of the rent due to the zemindar, and had obtained. a 
decree therefor; that she had also brought a suit against the 
defendant for recovery of the mesne profits of the patni mehal 
during the time he had been in possession; that, inasmuch as 
she had not included the present claim in either of those suits, 
she must be held to have relinquished her present claim. 

The Subordinate Judge held that “the cause and aspect of 
the suits, which had been preferred for obtaining the surplus 
proceeds of sale and mesne profits, were not based upon the same 
cause of action; that in the suit for the surplus proceeds of sale, 
the co-sharers had been made defendants, and no liability attached 
to them; that the issues in the present case were different; that 
the present case was wholly different; that in this suit a single 
individual had been made defendant; that the issues were unlike.” 
He cited Sabheer Khan v. Kglli Doss Dey (1), and passed a 
decree in favor of the plaintiff. 

The defendant appealed to the High Court. 


Baboo Hem Chandra Banerjee, for the appellant, contended that 
the plaintiff having omitted to include the present claim in her 
former suits, she was precluded from now suing—Section 7 (2), 
Act VIII of 1859. The cause of action was the same. The 
original claim was for a portion only of the proceeds of sale. 
The present claim, although brought under color of a suit for 
damages, is virtually a claim for another portion of the proceeds 
of sale which had been taken away by the zemindar; the cause 
of action was the sale of the talook, and the subject of all the 
suits is the proceeds of such sale. The suit cannot, therefore, lie. 


Baboo Ramesh Chandra Mitter, for the respondent, contended 
that the two suits did not arise on the same cause of action. 
The suit for surplus proceeds of sale was not in consequence 


(D1 W. RB, 199. in the jurisdiction of any Court. If a 
(2) Act VIII of 1859, s. 7—“ Every plaintiff relinguish or omit to sue for any 
snit shall include the whole of the claim portion of his claim, a suit for the portion 
arising out of the canse of action, buta so relinquished or omitted shall not afters 
plaintiff may relinquish any portion of wards be entertained. 
his claim in order to bring the suit with- 


a - 
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of any default of the defendant, but merely because the piain- 
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tiff’s name had not been registered as a proprietor in the Collec- Tanna Pra- 


defendant did not withhold her claim. The cause of the present 
action is the withholding of a right and a denial of a claim by 
the defendant. Here the defendant had refused to make good 
to the plaintiff the loss which she had sustained in consequence 
of hér money having been applied in liquidation of a debt justly 
due from the defendant.— Sabheer Khan ¥. Kalli Doss Dey (1) 


was in point. 


The judgment of the Court, was delivered by 


Jackson, J.—The present case resembles in many points that 
of Tarini Prasad Ghose v. Raghab Chdndra Bandopadhya (2) 


(1) 1 W. R., 199. 
(2) Before Ar. Justice L, 8. Jackson and 
Afr, Justice Glover. 


TARINI PRASAD GHOSE (DEFENDANT) 9. 


RAGHAB CHANDRA BANDOPADHYA 
(PLALITIFF).* 


The 21st February 1870. 
Baboo Hemchandra Banerjee for appellant. 
Baboo Ashttash Chatterjee for respondent. 


The judgment of the Court was deli- 
vored by i 

Jaoxson, J.—It seems to me quite 
unnecessary to go beyond the first two 
points which have been raised in this ap- 
peal. 

The plaintiff’s claim in this case, as 
set forth in his plaint, appears to me to 
be one of the most monstrous that I have 
over heard of. On account of default 
in the payment of rent to the zemindar 
by several co-sharers, one of whom the 
present plaintiff claims to represent, the 
patni talook which they held was put 
up for sale, and purchased by the defend- 
ant, Tarini Prasad Ghose. One of the 


co-sharers, afterwards, brought a snit to 
have that gale set aside upon the ground 
of an informality in the proceedings 
before sale, and, upon that ground, the 
sále, eventually, was set aside. 

Tarini Prasad, who was directed to pay 
his own costs, in defending that suit, in 
consequence of his haying maintained 
that the sale had been regular, appealed 
against the judgment to this Court; and 
while that appeal was pending, he 
committed default in the payment of rent, 
and the patni was again sold, and pur- 
chased by a third party. 

Subsequent to that re-sale, the right, 
title, and interest of one Taramani, who 
was nota party on the record of the ori- 
ginal suit for setting aside the first sale, 
but who is alleged to have had a certain 
interest in it, devolved, by her death, 
upon arelation, named Beharilal. Against 
that Beharilal, the present plaintiff held 
a, decree, and, in satisfaction of that 
decree, he caused those rights of Taramani 
which had so devolved to be put up for 
sale, and purchased them himself for 
rupees 6. 


* Regular Appeal, No. 85 of 1889, from a decree of the Subordinate Judge of Nuddea, 


dated the 25th February 1869. 
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which was decided by us on the 2lst of February last, 
which arose out of another suit brought by Raghab Chandra 
Bandopadhya against the same Tarini Prasad Ghose. There 
was & certain patni talook which was the property of Shasimakhi 
Barmonya and others. That patni talook was put up for sale 
for arrears of rent, and purchased by the defendant Tarini 
Prasad. The ex-patnidars brought a suit in the Judge’s Court, 
and succeeded in getting the sale reversed, onthe ground of 
certain irregularities; but, in the meantime, Tarini Prasad, the 
purchaser, had himself committed default in the payment of rent, 


It being impossible to execute the 
decree for setting aside the sale, by reco- 
very of possession of the patni by 
reason of the second sale, this plaintiff 
first sued Tarini Prasad and cortain 
other persons, to obtain a frnctignal part 
of the surplus proceeds of the second 
sale, and he seems to havo recovored a 
decree for that. He then sued Tarini 
Prasad for a similar share of the wasilat 
necruing for the time that Tarini Prasad 
bnd possession of the patni, and he re- 
covored that: and now ho brings a third 
gnit (on the same canse of action, ns it 
gcoms to me,) for compensation, valuing 
the patni at six lacs and ten thousand 
rupees, and adding thereto, the sum of 
87,000 rupees which the zemindar had 
taken from the Collector’s treasury as rent 
due to him ont of the 98,000 rupees fer 
which the patni sold, and adding these 
two sums together, he claims as his share 
18,298 rupees, with interest, as being 
the balance of the proceeds of his origin- 
al investment of 6 rupees. 

This plaint, it is strange to say, resting 
entiroly, as it does, upon the sale in execu- 
tion of decree, was filed without the 
certificate of sale. The certificate of 
sale is notupon the record. It isnot easy 
for us, therefore, to say, in the absence 
of that document, whether the plaintiff 
purchased anything at all, and what he 
did purchase It is quite clear, however, 
that he made this purchase after all right 
to recover possession of the patni had pass- 
ed nway, and it was no doubt because 
that right had so passed away that he 


made his purchase at so incredibly cheap 
arate. That being so, it appears to mo, 
that whatever the plaintiff was ontitlod 
to recover against these defendants, by 
reason of that purchase and under the 
decree already mentioned, constituted one 
single cause of action, and that he was 
bound to includo in the suit, which he 
brought upon that cause of action every- 
thing to which he was so entitled. 

The pleader for the plaintiff, respon- 
dent, before us, has shown a good deal 
of uncertainty as to whether he would 
deal with the subjects of the two suits, 
namely, wasilat and compensation, as two 
distinct things, or as tho”same things 
sought for on two different grounds ; 
but whichever way it be, it seams quite 
immaterial, because it is quite clear that 
the plaintiff was bound to include in one 
suit the whole claim which accrued undor 
that sale, whether mado up of distinct 
things, or the samo thing under two 
difforent names. The plaintiff having 
omitted, when he brought his first snit 
against the defendant in this causo of 
action, to sue for the compensation now 
claimed, cannot be allowed to maintaina 
separate suit just now. Thore would 
otherwise be no end to the procecdings 
against the defendant, arising out of this 
one right. I think this consideration is 
quite sufficient to exclude the plaintiff 
from recovering anything in the present 
suit, and it is thoroforo unnecessary to 
go into the other points. The judgment 
of the lower Court will be reversed, and 
the plaintiff’s suit dismissed with costs. 
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and a re-sale had taken place, at which the patni fetched the 
price of 98,000 rupees. Out of that sum, an amount of about 
37,000 rupecs was taken by the zemindar on account of rent due 
to him,.and there remained in the Collectorate the balance of 
more than 60,000 rupees which stood to the credit of Tarini 
Prasad. 

In this state of things, the right, title, and interest accruing 
to Shashimakhi Barmonya and others, in the patni, previously 
mentioned, accruing by virtue of the dectee by which the sale 
had been reversed, were put up for sale, and purchased by the 
plaintiff Khudumani. She, thereupon, obtained from the Civil 


` Court a certificate declaring her to have become the purchaser 


ap” 


of that right, title, and interest. This was on the 28th December 
1864. 

It should be mentioned that, previously to this purchase by 
the plaintiff, the right of Shashimakhi to wasilat of this patni 
had been sold privately to a certain Benimadhab. 

The plaintiff, after acquiring these rights, in the first instance, 
brought a suit for wasilat, excluding the share of Shashimukhi, 
which had been already recovered by Benimadhab, and obtain- 
ed a decree which was made the subject of appeal to this Court, 
and that case was ultimately compromised with the defendant, 
Tarini Prasad, for the sum of 8,500 rupees; and on the 12th 
February 1866, the plaintiff brought a separate suit against 
Tarini Prasad Ghose, which is headed “ claim for 43,854 rupees 
“5 annas and 9 pie, on account of surplus sale proceeds.” The 
plaint set forth the purchase by Tarini Prasad, the default’ by 
him, the re-sale, the fact of money standing in deposit in the 
Collector’s office after payment of the zemindar’s rent, the pur- 
chase by the plaintiff of the rights and interests of Shashi- 
malhi and others, and it sought to establish the right of the 
plaintiff to recover the share which she had acquired by pur- 
chase of that sum in deposit which amounted to rupees 43,854-5-9, 

It seems that in that suit, certain persons, co-sharers of 
‘Shashimakhi, presented petitions in which they contested the 
right of the plaintiff to recover anything by reason of her pur- 
chase, but those objections (it does not appear what investigation 


‘took place) were overruled, and the plaintiff got a decree for the 
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greater part of the amount claimed against Tarini Prasad, but 
without costs, the alleged share purchased by the plaintiff turn- 
ing out to be incorrectly stated, but costs were awarded against 
those parties who had intervened; and it seems that she drew 
out the money for which she had thus obtained a decree. 

She now brings a third suit against the defendant, alleging 
that “ though the above mentioned defendant was in possession of 
the patni mehal in question in 1268 (1861), had realized the rents _ 
from the darpatnidar, had secwred decrees for rent against him, 
and subsequently reaped the fruits thereof, yet he fraudulently 
neglected to pay the rents of the zemindar. The said rents, 
together with interest and costs, have been satisfied from the 
sale proceeds, as also the Government fees have been deducted 
from the same. The amount, therefore, thus deducted from 
the sale proceeds, must be considered as a special loss entailed 
by the defendant on the real value of the aforesaid talook of 
Shashimakhi Barmanya, and her co-sharers; for the nature of 
the right, which, under the order setting aside the first sale, 
had accrued to the above-mentioned former patnidars for 
obtaining back possession of the mehal, was changed by the 
second auction sale consequent on the fraud of the defendant, 
and eventually resolved into amere title to obtain the sale 
proceeds. Consequently, the above-mentioned former patni- 
dars had also a title accrued to them for obtaining from the 
defendant compensation on account of the deduction which 
has been made from the above-mentioned sale proceeds, con- 
sequent on the fraudulent, unjust, and improper condtct 
adverted to of the defendant. Therefore, out of rupees 37,961-6-8, 
which have been deducted from the above mentioned sale 
proceeds, I have a right, derived in virtue of my auction- 
purchase, to obtain rupees 6,168-3-1, on account of Shashimakhi’s 
2anna 13 ganda | cowrie and 1 krant share, as well as interest 
thereon, rupees 4,441-8, aggregating rupees 10,609-11-9,” which, 
accordingly, the plaintiff claims from the defendant. 

It appears to me, as I have already remarked, during the argu- 
ment in this case, that the case bristles, so to say, with difficul- 
ties for the plaintiff, who has to meet four or five most cogent 
reasons against her being entitled to recover anything under this 
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plaint; but the only question which we are really called upon 
to decide, is, whether the suit is not barred by section 7 of the 
Code of Civil Procedure. 

It appears to me that the suit isso barred. I am inclined to 
think that the claim to wasilat, as well as the claim to any por- 
tion of the sale proceeds, constitute parts of the whole claim 
which the plaintiff had arising out of the same cause of action. 
But whether that be so in respect of the wasilat or not, it seems 
to me qbundantly clear, that the plaintiff’s claim to the amount 
sought for in the present suit undoubtedly formed a portion of 
the sum claimed which comprised the amount recovered in 
the first suit for surplus proceeds of sale. This sum of 
rupees 37,000, of which the plaintiff now seeks to recover a 
part, was actually a portion of the entire sum of money paid 
in and originally standing in the defendant Tarini Prasad’s 
name on account of the purchase-money of the patni talook. 
The plaintif’s first suit, as it were, admitted that the original 
proprietor of the patni could only be entitled to recover that 
portion of the proceeds of sale which remained over and above 
after payment of the zemindar’s rent; and, accordingly, the 
plaintiff laid claim in that suit to a portion of that balance alone. 
There eithér was a just and righteous claim to the amount of 
rupees 37,000 ora portion of it, or there was not. If there 
was a just claim to that amount, it appears to me that the plain- 
tiff was certainly bound to ask for it in the first suit, and that 
if she omitted to do so, then, she comes within the meaning of 
the 7th section of the Act, and having relinquished or omitted 
to sue for a portion of the claim accruing at that time, her suit 
for the portion so relinquished or omitted cannot be afterwards 
entertained. 

The pleader for the respondent contended, with great ingenuity 
and force, that the causes of action were distinct. It was stated 
also that the parties were not the same; and moreover a mode 
of stating plaintiffs claim was resorted to which was never 
thought of in the Court of first instance. 

The plaintiffs claim, now, was stated to be to recover a sum of 
money which had been improperly paid out of moneys belonging 
to the plaintiff to satisfy a debt of the defendant. This, it was 
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stated, was the cause of action in the present suit, and was 
wholly distinct from the cause of action in the previous suit. 

It appears to me that there is nothing in that contention. It 
did not, in the least, matter to the plaintiff where the money went 
or what became of it. Both the money claimed in the present . 
suit and in the first suit, were portions of the amount claimable, 
whether justly, or not, by the plaintiff under the original pur- 
chase. It was stated that the first suit was not against Tarini, 
Prasad, at least that the decree was not against him. It seems to 
me that this is wholly untenable. Not only is the plaint headed 
* for the recovery of, or claim for, rupees 43,000,” and the suit 
is one brought against Tarini Prasad alone, but the decree is a 
decree for the larger portion of that money, and it is directed 
to be recovered by the plaintiff out of the sum standing in 
deposit in the Collectox’s treasury in the name of Tarini Prasad. 

We have been much pressed with a case of Sabheer Khan v. 
Kalli Doss Dutt (1). Itis contonded that that is a similar 
case to the present, where a Division Bench of this Court 
held that section 7, Act VIII of 1869, would not apply; but 
that, it appears to me, was an pntirely different case from the 
present. The learned Judges who decided that case, say— 
“the plaintiffs and defendants were formerly co-sharers in 
“a talook which was sold by the zemindar for arrears of 
“rent. The surplus proceeds of the sale, after deduction of 
“the rent of the year for which it was made, and of previous 
“ years’ rent for the arrears of which the zemindar held decrees, 
“ was divided among the co-proprietors. The plaintiff bought his 
c share (two annas) of the talook in the year 1263 (1856) at a sale 
“in execution of a decree.” The learned Judges then go on to 
say “ After the sale of the talook, the plaintiff applied to the 
s Collector for payment of his share of the proceeds; but the 
“gale to him being then unregistered, the Collector required 
“him to establish his interest in the proceeds by a civil suit. 
“ Accordingly, the plaintiff sued the present defendants, and 
“ obtained a decree establishing his right to 2-16ths of the surplus 
“proceeds ; such surplus, in fact, then being the surplus remain- 


(1) 1 W. R., 199. 
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“ing after the payment of ail arrears due to the zemindar;” 1870 
and further on they say the only question in the case, is, Tanui Pra- 
“whether tho plaintiffs former suit does not debar him from 0% 0 
“maintaining the present suit,” and again “whatever may be Dem 
“the precise extent of the operation of the section, we think it 

“ does not exclude the plaintiff from his present action. The 
“former suit was rendered necessary by the requisition of the 

“ Collector who properly declined to recognize the plaintiff’s 

“ right to any share in the fund then in the Collectorate, until 

“ he had established his right thereto by suit.” That was a suit, 
therefore, against the co-sharers for, the purpose of establishing 

the right of the plaintiff as between him and them. The judg- 

ment goes on to say— besides his right to 2-16ths in that fund 

“as itthen stood (reduced by payment to the zemindar of all 

* arrears), he had a personal claim against the old proprietors, 

“or some of thems in respect of the portiqn of the rents of the 

year 1263 (1856) which had been taken from his share of the 
“property.” That was clearly and altogether a distinct subject- 
matter. It was a personal claim which the plaintiff had against 

his co-sharers, and which he was at liberty to have satisfied out 

of any fund, or any property of theirs which he could find. 

This, on the other hand, is a case in which there are two suits 
brought by the same plaintiff against the same defendant to 
enforce, as it seems to me, manifest portions of the same claim 

arising out of the same cause of action. I think,’ therefore, the 
defendant was clearly entitled to be protected from such vexa- 

tious proceedings, and that the suit ought to have been dismissed 

~on that ground alone; and therefore it is unnecessary to go into 

other points in the case or to call upon the pleader of the 
respondent to argue them. I think that upon the ground I have 

atated, the decision of the lower Court ought to be set aside, and 

the plaintiff's suit dismissed, with costs. 


we 
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Before Mr. Justice L. S. Jackson and Mr. Justice Phear. 


GOPAL CHANDRA BISWAS (Decrwn-noLDeR) o. RAMJAN SIRDAR 
AND ANOTHER (JUDGMENT-DEBTORS).* 
Act XI of 1865, 3. 19—Immoveable Property— Moveable Popei Grieke 
Crops. 


Growing crops are “ immoveable property,” and execution of a decree of a Small 
Cause Court cannot be had against them under section 19 of Act XI of 1865. 


Tux following case was referred, for the opinion of the High 
Court, by the Judge of the Small Cause Court at Kishnaghur:— 

* The decree-holder has applied for attachment of a standing 
crop of 3 bigas 15 katas of linseed, and 4 bigas 9 katas 
of arhar, belonging to his debtor. The question is whether 
growing crops can be held to be personal or moveable property, 
under séction 19, Act XI of 1865, so that attachment can issue 
against them from this Court.” The Judge referred to Raj 
Chandra Bose v. Dharma Chandra Bose (1), Muhammad Sile- 
man v. Satu Harji (2), and to section 2, Act "XX of 1866. 

The opinion of the Court was delivered by 

Jackson, J.—In answer to the question put by the Small 
Cause Court at Kishnagur, I think it clear that growing crops 
come within the category of immoveable property, and not 
within that of moveable property, and that the Small Cause 
Court should follow the decisions which the Judge has himself 
cited. In further- support of the view taken in this decision, I 
may refer to the language of Act I of 1868, otherwise called 
the General Clauses Act of 1868, which declares in the 5th clause 
of section 2 that “ immoveable property,” in all the Acts made 
by the Governor-General in Council, after this Act came into 
operation, “shall include land, benefits to arise out of land, and 
“things attached to the earth, or permanently fastened to any 
“thing attached to the earth ;” and in the 6th clause, it is stated 
that “ moveable property shall mean property of every descrip- 
“ tion, except immoveable property.” This view is not affected 
by the fact that, for the purposes of the Registration Act, the 
Legislature has dealt with growing crops as though they consti- 
tuted moveable property. 


* Reference, No. 4 of 1870, from the Judge of the Small Cause Court of Kish- 
naghur, dated the 4th February 1870. 


(1) 2 B. L. R, AG, 77. (2) 5 Bom. H. C, Rep., 90, 
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“Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice Markby. 


STEWART AnD ormens (Puaintirys) v. THE SCINDE, PUNJAB, 
AND DELHI RAILWAY COMPANY (Derenvanrs). 


Agent of Company, Authority of— Corporation—Seal— Contract— Companies’ 
Clauses Consolidation Act, 8 & 9 Viot., c. 16,5. 97—The Soinde Railway 
Act, 1867, 20 § 21 Vict, c. 160. 


The Scinde Railway Company was incorporated by 18 & 19 Vict, e. 115, for 
the purpose of making and maintaining railways in India, and for other purposes. 
This was repealed by 20 & 21 Vict, c. 160 (1), which authorized the Company to 
extend their operations, and extend their capital, &c. This Act, by section 3, de- 
clared the Companies Clauses Consolidation Act, 1845 (2), to be incorporated with it 
By section 18, the Company have “a seal for use in India in lien of the common 
“soal of the Company, and from time to time may vary and renew it, and make 
“regulations for its use; and except, as by this Act otherwise expressly provided, 
“every document sealed with such seal, in conformity with such regulations, or in 
“pursuance of any order of the directors, or of any authority given by the Oom~ 
“ pany under their common seal, ghall be as valid and effectual as if the common seal 
“ were affixed thereto ” By section 54, “ the Company, from time to time, may appoint 
“and remove such committees, persons, or person, as the Company think fit to act 


“on behalf of the Company in India or elsewhere, with respect to the making, 


“maintaining, managing, working, and using of the railways and other works of 
“the Oompany, and the control and conduct of any of the affairs in India or 
“elsewhere of the Company; and may delegate to any such committee, persons, and 
“ person respectively all or any of the powers of the Company and of the directors 
“and officers thereof which the Company thinks it expedient that such committee, 
“persons, and person respectively should possess for the purposes of his or their 
‘respective appointment” In January 1867, E. was the Agent of the Company in 
India, and he entered, it was alleged, on thelr behalf into a contract with the 
plaintiffs, for 60 seis of iron-work for low-sided waggons. The plaintiffs’ firm 


(1) 20 & 21 Viet, c. 160.— An Act for 
authorizing the Scinde Railway Company 
to extend their operations, and for regu- 
lating the capital of the Company, and 
for other purposes. [25th August 1857.’"] 

(2) 8 & 9 Vict, c. 16, section 97.— The 
power which may be granted to any 
such committee to make contracts, as well 
‘ng the power of the Directors to make 


contracts on behalf of the Company may’ 


lawfully be exercised as follows :— 


“Paragraph 2.—“ With respect to any 

contract which if made between private 
persons would be by law required to be 
in writing and signed by the parties to 
be charged therewith, then such com- 
mittee or the directors may make such 
contract on behalf of the Company in 
writing signed by the committee or any 
two of them, or any two of the directors, 
and in the same manner sd vary or 
discharge the same.” 
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` did not deal in iron-work, and they had to get the goods manufactured for them in 


“Srewanr Pugland. The Board of Directors were at the time supplying iron-work for the 
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Company. There was nothing to show that E, had been appointed under the 
provisions of section 54»of the Act, 20 & 21 Vict, c. 160, nor was there any 
evidence of the extent of his power or authority. A specification of the contract. 


differed from it, in that it stated the waggons to be covered waggons, and not 


low-ided waggons. The contract was not made under seal of the Company, nor 
was the iron-work, the subject of the contract, ever accepted by the Company. 
The defendants admitted that at the date of the alleged contract, E. was the Agent 
of the Company in India, but denied that his power extended to the making of 
such contract; they further stated that the contract if entered into had been 
afterwards cancelled. 


Held, by Puan, J., that there was no evidence to shew that E, had authority 
to make the contract, The contract was one which E. would have had power 
to make in writing only, under section 97 of the Companies’ Clauses Consoli-~ 
dation Act, had he beon appointed under section 54, 20 and 21 Vict, c. 160, 
but there was no proof of such appointment. 


Held, on appeal, that, assuming that E. had been appointed under section 84 
with powers as large a8 in the ordinary course could be conferred upon him under 
that section, the contract was not one by which, acting as such agent, he had power 
to bind the Company, 


Tis was an appeal from a decision of Mr. Justice Phear. 
The suit was brought to recover rupees 84,000, being the contract 
price of 60 sets of iron-work for low-sided waggons, which they 
had supplied in accordance with the terms of a contract entered 
into between the plaintiffs and Colonel N. Elphinstone, the 
Agent of the defendant Company, but which the said Company 
refused to accept. The plaintiffs described themselves as the mem- 
bers of the firm of J. Walter Brothers, carrying on business in 
Calcutta; the defendant Company was described as carrying on 
business in London, and also at Lahore, Punjab. 

The plaint tated that the contract was embodied in an order 
signed by Colonel Elphinstone, and was made in Calcutta, on the 
10th January 1867, for 60 sets of iron-work for low-sided waggons, 
as the price of rupees 1,400 per set, exclusive of carriage from 
Calcutta; such iron-work to be delivered at the store godowns 
of the Company at Lahore within a reasonable time; and the 
plaintiffs alleged that they were ready and willing to deliver the 
iron-work as by contract. In their written statement, the plain- 
tiffs alleged that they executed the order for the iron-work in 
England. 
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The defendants stated in their written statement, that the order, 


if made, had been cancelled. They further stated that the 
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plaintiffs had not complied with the terms of the contract by Tas Šonos, 


delivering the iron-work at Lahore. The defendants did not 
admit that Colonel Elphinstone, though he was their agent, had 
power to bind them, 

‘The Scinde Railway Company was incorporated-in 1855 by 
Act of Parliament, but that Act was repealed, and the Company 
was modified, and its scope of operations enlarged by an Act of 
1857 (1), called the “ Scinde Railway Act,” the material parts of 
which are as follows :— 


After reciting the Act of 1856, it was enacted by— 

“Section IIL «The Companies’ Clauses Consolidation Act, 1845,' is incorpo- 
rated with this Act, and applies to the Company in India and elsewhere, as well 
as in England, and shall be construed and have effect accordingly, 

“Section XVII. The Company may have a seal for use in India in lieu 
of the common seal of the Company, and from time to time may vary and 
renew it, and fake regulations for its user; and, except as is by this Act 
otherwise expressly provided, every document sealed with such seal, in con- 
formity with such regulations, or in pursuance of any order of the Directors, 
or of any authority given by the Company under their common seal, shall be 
as valid and effectual as if the common seal were affixed thereto. 

“Section XIX. The Company, from time to time, may negotiate for, con- 
clude, enter into with the Hast India Company, and carry into effect contracts 
and agreements with respect to all or any of the following matters; (to wit,) 

«1, The making, maintaining, regulating, working, and using by the Com- 
pany of the Scinde Railway and of the Punjaub Railway as now proposed 
respectively, or any other Railway or Railways in India, either wholly or 
partly in lieu thereof respectively or otherwise, and any extensions of and 
branches from the same respectively, and any works and conveniences con- 
nected therewith respectively comprehending all the works mentioned in 
section sixth of this Act: 

“2, The building, providing, hiring, and employing by the Company of 
steam boats and other vessels, and the construction of all necessary works, 
quays, and wharves, for the purposes of the undertaking : 

“3. The acquiring by the Company of lands in India for the purposes of 
their undertakings ;- 

“4, The obtaining by the Oompany from the Hast India Company cf any 
guarantee of interest on the capital of the Company and any other support, 
countenance, and facilities for the purposes of their undertakings: 


(1) Ante, p. 193. 
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“6. The securing to the East India Company of any facilities, rights, and 
advantages with respect to the railways and steam boats or other vessels : 

“6. The making of provision with respect to the classification of shares 
in the capital of the Company, and the rate of dividend thereon respectively, 
and the conversion of debt into capital, and the amounts and times of calls on 
shares and the transfer of shares, including restrictions on the transfer of 
shares not fully paid up, and the tolls, charges, revenne, and profits of the 
Company, and the deposit, custody, and application thereof respectively : 

“7, The giving to the Hast India Company, and to any of their officers 
agents, or servants, of any absolute, or other rights of supervising, controll- 
ing, and regulating the Company, and the works, contracts, accounts, bye-laws, 
proceedings, acts, and affaira of the Company in Bngland, in India, and else- 
where respectively : 

“8, The enabling of the Hast India Company to appoint au ex-officio 
Director of the Compahy (whether qualified by holding shares or not) in‘ the 
place of any ordinary Director of the Company or otherwise : 

“9. The regulating of the powers (including even a right of veto) at the 
Board of Directors, and the duties, proceedings, and liabilities of apy such 
ex-officio Director: . 

“10, The binding of the Company to conform to and fulfil any directions 
given by the Hast India Company or by thelr officers or agents in that behalf 
authorized, touching all or any of those matters respectively : 

“11, The appointing of agents of the Company in India or elsewhere, and 
the determining and regulating of their powers, duties, and remuneration : 

“12. The depositing with or paying to the East India Company of all or 
any part of the subscribed capital or other money of the Company upon any 
terms as to interest or otherwise agreed on: 

“18, The making of provision with respect to any lands granted or leased 
to the Company by the East India Company or otherwise : 

“14. The charging of all or any part of the property of the Company with 
any sum of money on any terms agreed on: 

“15. The surrendering or selling at any future period to the Hast India 
Company, or to any other persons, of the Railways or any part thereof, or of all 
or any part of the property of the Company, and the winding-up of the affairs of 
the Company and the distribution of the net assets of the Company among the 
shareholers : we 

“16. The referring of differences to arbitration: 

“17. The making of provision for enforcing or securing the due perfor- 
mance of any contract or arrangement made by the Company: 

“18. The uniting ofall or any part of any Railways or Railway, or of any 
undertaking of the Company, or both, with any other Railway or undertaking: 

“19. Generally, al such provisions and stipulations with respect to the 
matters provided for by this Act, or any of them, and the purposes of the 

Company, and the cncouragment and promotion thereof, sind the oventual or 
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contingent transfer of the same or any part thereof to the Hast India Company 
or to any other persons, as the Hast India Company and the Company think fit, 
and mutually. agree on. 

“Section XLIL The Ordinary Meetings of the Company shall be held 
half-yearly in or within thirty days of the months of February and August, or 
nt such fixed time as the Company by the Resolution of an Extraordinary 
Meeting from time to time appoint, and all the General Meetings of the Com- 
pany shall be held in England. 

“ Section LIV. The Company, from time to time may appoint and remove 
such committees, persons, or person as the Company think fit to act on behalf 
of the Company, in India, or elsewhere, with respect to the making, maintaining, 
managing, working, and using of the Railways and other works of the Com- 
pany, and the building, providing, or hiring, and maintaining and using of the 
steam boats or other vessels of the Company, and the disposal of, issue, regis- 
tration, and transfer of shares and of bonds, and the registration of sharehold- 
ers, and the control and conduct of any of the affnirs, in India or elsewhere, of 
the Company, and may delegate to any such committee, persons, and person 
respectively all or any of the powers of the Company and of the Directors and 
officers thereof, which the Company think it expedient that such committee, 
persons, and person respectively should possess for the purposes of their or 
his respective appointment. 

“Section LV. The Company may, from time to time, determine the 
quorum of any such committee or persons, and may determine and regulate 
the authority, duties, procedure, liabilities, and remuneration of any such com- 
mittee, persons, and person respectively, and generally may make such 
provisions and regulations for their and his respective Government and conduct 
as the Oompany think expedient. i è 

“Section LVI. AU the proceedings and acts of such committees, persons, 
and person respectively within their and his respective authority shall (but 
subject to any regulations of the Company requiring such proceedings and 
acts or any of them to be confirmed by the Directors) be as valid and effectual 
as if they were proceedings and acts of the Directors. 

“Section LYI. The committees, persons, and person respectively so, 
from time to time, appointed shall, with respect to all their and his respective 
lawful proceedings and acts within the limits of the authority conferred on 
them and him respectively, have the like discretions and indemnities as if they 
and he respectively were or was Direotors or a Director of the Company.” 


. Popa, J.-The defendant Company is sued for breach of a 
written contract, which is alleged to have been made with the 
plaintiffs, by one Colonel Elphinstone, as agent, on behalf of the 
Company, and the plaintifis seek compensation in damages for 
the loss which they have sustained by such breach. 
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1870 I have already expressed my opinion that the making of the 
Srmwart contract by Colonel Elphinstone is proved, and that there never 
Tne Sonon was any effectual rescission of it. 
ai Next comes the question, whether or not the asia Com- 
Company. pany is bound. by the act of Colonel Elphinstone in this Da 

The defendant Company in effect denies that it is so bound, 
although it admits that Colonel Elphinstone was, at the time 
of the alleged making of the contract, the agent of the Com- 
pany. For the plaintiff itis urged that this admission is sufficient 
to make out a primåâ facié case in support of the plaint, and to 
throw upon the defendant Company the onus of showing that 
Colonel Elphinstone’s agency powers were limited, and did not 
extend to the making of a contract such as that sued upon. 

I own that I have from the beginning felt much difficulty with 
regard to this question; but after consideration I am of opinion 
that the fact of Colonel Elphinstone being the Company’s agent, 
as admitted in the defendant’s written statement, does not, 
of itself, support the inference that he could bind it in the 
matter of the contract which is sued upon. The Company is 
incorporated by Act of Parliament, and all its meetings must be 
held in England. The Agent is one of its principal officers in 
this country, and I understand the defendant’s written statement 
merely to admit that Colonel Elphinstone was such officer, not 
that he was agent in the sense of being a person duly authorized 
to act for the Company. 

If this be so, the question before me is narrowed to this, viz. : 
Is it shown by any other evidence than that which is afforded by 
the defendant’s written statement, that Colonel Elphinstone, the 
officer denominated Agent of the Company, had authority to 
make the contract on behalf of the Company? The plaint itself 
states, that the Company was incorporated by the Act of Par- 
liment entitled “ The Scinde Railway Act, 1857.” In fact, how- 
ever, it was incorporated by Act of Parliament entitled “ The 
Scinde Railway Act, 1855,” but the provisions of this Act were 

` entirely re-cast, and its scope of action very materially extended by 
the Act of 1857; and this latter Act is now the Act which solely 
governs the Company in all respects, for the 5th section provides 
“that, on the passing of this Act, but subject to the provisions 
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thereof, the recited deed of settlement is by this Act annulled, 
and the recited Act of 1855 is by this Act repealed.” The first 
important section of the Act of 18657, as material to this case, is 
the 3rd, which declares that the Companies’ Clauses Consolidation 
Act, 1845, is incorporated with this Act, and applies to the Com- 
pany in India and elsewere, as well as in England. By the Act of 
incorporation the Company has a special seal, but further by the 
18th section of the Act of 1857 it has also a seal for use in 
India in lieu of the common seal of the Company, and from time 
to time may vary and renew it, and make regulations for its use; 
and that section goes on to say, that, “except as is by this Act 
“ otherwise expressly provided, every document sealed with such 
€ geal, in conformity with such-regalations, or in pursuance of any 
‘“‘ order of the Directors, or of any authority given by the Com- 
“ pany, under their common seal, shall be as valid and effectual as 
cc if the common geal were affixed thereto.” It seems to me, then, 
perfectly clear, that the defendant is a corporate body provided 
“-wiva a common and a special seal, and so situated, that it 
can generally contract only under seal, or by the particular 
mode which is statutably provided by the Companies Clauses 
Consolidation Act, to which I shall presently refer. 
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I say generally, because there is of course a class of cases - 


which are in some degree exceptional, and in which the Com- 
pany as a corporation can bind itself otherwise than under seal, 
or in accordance with the statutable provisions of the Companies’ 
Clauses Act. I refer to that particular class of cases, in which 
the common law of England will hold a corporation to be 
bound by a contract, notwithstanding that it is not made under 
seal; but these are cases, where the matter of the contract belongs 
to the ordinary every-day business of the corporation, and is 
of such a character that it would be the cause of vexatious 
harassment to insist upon the contract being made with all the 
formalities which necessarily attach to the affixing of the seal 
of the corporation. Now I am unhesitatingly of opinion, that 
the contract which is sued upon does not fall under this head. 
No doubt, the subject of the contract, viz., 60 sets of iron 
work, for low-sided waggons, is one of those things which are 
necessary for the proper working of the business of the Com- 
pany; but it cannot be said that an order for 60 sets cf per- 
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manent iron-work of this sort, costing on the whole upwarda 
of Rs. 80,000, is of such a kind as that it should naturally be 
within the province of one of the servants of the Company 
to make it in the daily carrying on of the work of the Company. 
On the face of this contract, one would, I think, be led to say that 
the matter of it was such as ought to receive the deliberate 
considèration of the Directors of the Company, or of other per- 
sons expressly authorized to act as Directors, in the management 
of the affairs of the Company, if such there are, But further 
than this, I observe that the contract is one which, in this parti- 
cular case, was not only not intended to be executed in India, 
but which could not reasonably be expected to be executed in 
India. It was not such a contract as a local Agent must have 
implied authority to make, if the daily working of the Company 
is not to be stopped. Indeed, the plaintiff himself, after having 
made the contract, was no better able to execute it than Colonel 
Elphinstone. He was not a maker of this kind of iron-work, nor 
even an agent residing here for the purpose of accepting contracts, ` 
on behalf of a manufacturer in England. Before he could 
carry the contract into effect he had to go to England, and himself 
find out a manufacturer. I think I should be going far beyond 
any of the decisions which have yet been made in the Courts of 
Westminster on this point, if I held that this contract was such 
a contract as the Common Law of England would hold to be 
valid as against this Company, notwithstanding it was not made 
under seal. There is another class of cases which are seemingly, 
at first sight, an exception to the rule which requires the contract 
to be made under seal. These are cases where the action is 
brought for goods delivered and accepted, or for money due upon 
a contract which is to be implied from the fact that the corpora- 
tion has received benefit from the plaintiffs for which it is in 
equity bound to pay. The contract in these cases, however, is 
really one of those which falls under the last provision of the 97th 
section (1) of the Companies’ Clauses Act. The distinction between 


(1) 8 & 9 Vict, c. 18, s. 97, paragraph committee or the directors may make 
3.— With respect to any contract which such contract on behalf of the Company 
if made between private persons would by by parol only without writing, and may 
law be valid, although made by parol vary and discharge the same.” 
only, and not reduced into writing, such 
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the present case and a case of that kind is illustrated by the deci- 
sions of the Court of Exchequer in two cases. The first is the 
case of Finlay v. The Bristol and Exeter Railway Company (1) 
in which it was held that the Bristol and Exeter Railway Com- 
pany were liable to pay for the use and occupation of premises 
which they had actually used and occupied, with the permission 
of the landlord for the time of such occupation; but that they 
were not liable to pay rent for any further portion of the time, 
as fora term of tenancy, because the contract of tenancy relied 
upon was parol and not under seal. In that case, section 97 
of the Companies’ Clauses Act applied as well as here. In 
Pauling v. The London and North-Western Railway Com- 
pany (2), the defendant company was sued for the purchase of 
some 6,000 sleepers purchased for the plaintiffs, under an 
order given by the Company’s engineer. The Company had 
accepted the sleepers, and had used them, and upon that 
ground, the Court held they were liable to pay for them. 
Baron Alderson, one of the Judges who decided the case, ex- 
pressly stating that he so held because he was of opinion that 
the provisions of the Companies’ Clauses Consolidation Act 
applied and made the implied contract arising from the accept- 
ance and use of the sleepers a good contract against the Com- 
pany. Now here the iron-work, the subject of the contract, has 
never been accepted by the Company. It is even doubtful whether 
there has been anything sufficient to amount to a tender of it; 
probably it is not very important to consider whether there was 
actually a tender or not, because there can be no question biit 
that the Company have very emphatically declared that they 
will not acceptit. There being, therefore, nothing in this case 
to raise an implied contract on behalf of the Company to pay 
for these goods, and the contract being, in my opinion, one 
which the Common Law of England does not authorize to be 
made by this corporation, otherwise than under its seal, the con- 
tract cannot, in my judgment, be valid unless it has been made in 
accordance with the express provisions of section 97 of the 
Companies’ Clauses Consolidation Act, which the Act of 1857 
makes applicable to this case, and which I have already several 
(1) 7 Exch., 409. (2) 8 Exch., 867. 
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times referred to. The provisions of this section are divided 
into three paragraphs, the first of which refers to contracts made 
under seal. The second says: < With respect to any contract 
“which, if made between private persons, would be by law re- 
& quired to be in writing and signed by the parties to be charged 
“therewith, then such Committee or the Directors may make 
“such contract on behalf of the Company in writing signed by 
e such Committee or any two of them, or any two of the Direc- 
“ tors, and in the same manner may vary or discharge the same.” 
Now the defendant being an English Company is entitled here 
to claim the benefit of English law, and I think that this con- 
tract is one which the English law would require to be in 
writing, and signed by the party to be charged therewith. Is the 
contract then signed by a committee of Directors within the 
meaning of this clause, or any two of them, or any two of the 
Directors of the Company? Clearly it is not by the committee of 
Directors which is authorized by section 95 of the same Act, to 
act on behalf of the Company, in the place of the whole body 
of Directors. But here may come into operation section 64 of 
the Scinde Railway Act of 1857, which says that “ the Com- 
“pany, from time to time, may appoint and remove such com- 
“ mittees, persons, or person, as the Company think fit to act on 
* behalf of the Company in ‘India, or elsewhere, with respect to 
* the making, maintaining, managing, working, and using of the 
« Railways and other works of the Company, and the building, 
“providing, or hiring, and maintaining and using of the steam 
“boats or other vessels of the Company, and the disposal of, issue, 
“ registration, and transfer of shares, and of bonds, and the regis- 
“tration of shareholders, and the control and conduct of any of 
“the affairs in India, or elsewhere, of the Company, and may 
“delegate to any such committee, persons, and person respec- 
“tively allor any of the powers of the Company, and of the 
s Directors and officers thereof, which the Company think it 
“ expedient that such committee, persons, and person respectively 
< should possess for the purposes of their or his respective appoint- 
ment.” If that section had been acted upon, and if Colonel El- 
phinstone had been appointed by the Company to be a person dele- 
gated with the power of the Company, or of the Directors thereof, 


VoL. ¥.] HIGH COURT. 


then no doubt his signature to this contract would be a signature 
of two Directors within the meaning of the 97th section of the 
Companies’ Clauses Consolidation Act, which I have just read. 
But whether Colonel Elphinstone has been so appointed by the 
Company or not, I have no materials before me to lead me to 
determine, and I think that I must hold the plaintiff responsible 
for this failure of proof. He was bound, in order to maintain 
this suit against the Company, to show, that the person who 
contracted on behalf of the Company was capable of binding 
it. Ihave already said that, in my opinion, the so-called admission 
of the defendants in their written statement does not amount 
to prima facie evidence of Colonel Elphinstone’s power to act 
for the Company in this matter; and the plaintiff must be taken 
to know that, according to the terms of the Act of Incorporation, 
Colonel Elphinstone could not have that power except by 
express delegation from the Company, which of course must be 
made under seal, or expressly conferred by the Directors, and 
no such delegation by the Company has been adduced in evi- 
dence. My conclusion is, that the plaintiffs have failed in their 
suit, and that it must, therefore, be dismissed. But I think on the 
whole that each party should pay their own costs on scale No, 2. 


From thia decision the plaintiffs appealed on the following 
grounds: 

1. That, having regard to the written statement of . the 
defendants, it was sufficiently proved in fact that Colonel El- 
phinstone, the agent of the defendants in this country, had autho- 
rity on their behalf to enter into the contract, the subject of 
this suit. 

2, That, on the evidence of the plaintiff, Randolph Stewart, 
taken on commission on behalf of the defendants, it rested on 
the defendants to contradict that evidence as to the authority 
of Colonel Elphinstone by the examination of the Chairman, 
Dixectors, or other officials of the defendant company in England, 
if they could have done so. 

3. That the question of the authority of Colonel Elphinstone 
to make the contract was not fairly or substantially raised as 
a ground of defence in the written statement of the defendants, 
or in the correspondence. 
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1870 4, That the plaintiffs ought to have been decreed entitled 
Srewazr to the sum claimed with costs. 
Tue Sconrpe, £ i 
Pozan, AnD Mr. Graham (with him Mr. Branson) for the appellants.— 


Rawar Where the subject-matter of the contract is necessary for the car- 
“we vying on of the works, in respect of which, and for the purpose of 
carrying on which, the Company was formed, the Company may 
‘sue for breach of it, though the contract was not under seal: T'he 
South of Ireland Colliery Company v. Waddle (1). This over- 
rules the cases of The East London Waterworks Company v. 
Bailey (2), and The London Dock Company v. Sinnott (3), 
which were formerly considered authorities. By section 3 of the 
Scinde Railway Act, 1857, the Companies’ Clauses Consolidation 
Act, 8 & 9 Vict, c. 16, isincorported with that Act; and by 
section 54 of the Actof 1857, the Company can delegate their 
powers to their Agent in India. The powers, therefore, given 
by the 2nd paragraph of the 97th section of the Company’s Clauses 
Consolidation Act could be given to such agent. Such agent would 
then be enabled with respect to “any contract which if made 
between private persons would be required to be in writing” to 
make a valid contract by making it in writing signed by him under 
his own hand. If there is no sufficient proof of the appoint- 
ment of Colonel Elphinstone, it is the fault of the defendants. 
They do not negative the prima facie case that he had authority 
to bind them; he must, therefore, be taken to have had authority— 
Lotterdell v. The Fareham Blue Brick and Tile Company (4), 
Royal British Bank v. Turquand (5). 


Mr. Branson on the same same side.—It was on the defend- 
ants to show that Colonel Elphinstone exceeded his authority. 
An order was given by him which the defendants say was 
cancelled; thus they put their defence on the ground of the 
order having been cancelled; not on the want of authority on 
the part of Colonel Elphinstone. 


Mr. Marindin and Mr. Evans for the respondents were not 
called on. 
(1) 37 L. J. C. P., 211 ; 8. C. on appeal (3) 8 E. & B., 347. 


38 L. J., C. P., 338. (4) 1L. B. C. P., 674. 
(2) 4 Bing. 283. (5) 6 E. & B. 327. 
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The judgment was delivered by 
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Norman, J. (who after reciting the heading of the plaint Trw Somnpe, 


and the 3rd, 18th, 19th, 54th, 55th, and 57th sections of 
the Scinde Railway Act of 1857, proceeded):—Now it 
appears to me to be admitted, by the form which these pro- 
ceedings have taken, indeed by the questions put to Mr.. 
Stewart, that Colonel Elphinstone was the Agent of the 
Company; and I think that, for the purposes of this case, I must 
assume that he was such an agent as could have been appointed 
by the Company under the 54th section of the Act of 1857. The 
case is remarkably bare of any evidence to show what was the 
authority actually possessed by Colonel Elphinstone. The 
plaintiffs had full notice by the written statement of the 
defendants that the authority of Colonel Elphinstone to enter 
into this contract was not admitted. In the 4th paragraph of 
the defendants’ written statement this passage occurs: “Even 
if the alleged order be genuine, and assuming that Colonel 
Elphinstone had the power to bind the defendants, which is not 
admitted,” that is to say, to the proof of which we put the 
plaintiffs The defendants, therefore, distinctly gave notice 
by their written statement that they did not admit the authority 
of Colonel Elphinstone to make the contract now in dispute. 
If any doubt remained on the minds of the plaintiffs, whether 
the defendants intended at that time to deny Colonel Elphin- 
stone’s authority, it is plain that that doubt must have been 
removed, at or before the time when the plaintiff, Randolph 
Stewart, was examined in London. In answer to questions put 
to him by his own counsel, he says “ Colonel Elphinstone signs as 
“ agent of the Company. He was the agent in India. There is 
“ no superior officer to him in India. I know the general 
« idea there is, that he represents the Board. Mr. Andrew 
(who was Chairman of the Board of Directors of the Company) 
‘and I have had a conversation since, and he told me Colonel 
“ Elphinstone had no right to order these things.” 

Now, in the ordinary course of the conduct of a case, if a 
person is suing a principal upon an order given by an agent, 
heisbound to show that the agent had authority from the 
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principal to give such order; but no evidence was given by the 
plaintiffs in this case as to the extent of Colonel Elphinstone’s 
authority. On the other hand, it may be said that no evidence 
was given by the defendants showing what were the limits of 
Colonel Elphinstone’s authority. No power of attorney to him 
from the Company; no instructions such as are contemplated 
by the Scinde Railway Company’s Act have been given in 
evidence on the part of the defendants. I may, therefore, 
assume, that he was the agent of the Railway Company in 
India, an agent with powers as large as, in the ordinary course, 
could be conferred on him, under the 54th section of the Scinde 
Railway Company’s Act of 1857. 

The plaintiffs allege that the defendents through their agent, 
Colonel Elphinstone, contracted with the plaintiffs’ firm in Cal- 
cutta for the supply by the plaintiffs of 60 sets of iron-work 
for low-sided railway waggons, the terms and conditions of which 
said contract are embodied in an order given by the said de- 
fendant Company, through their said agent, to the plaintiffs, in 
writing dated on or about the 10th January 1867, and which 
said order is in the words and figures following : 


“Poxzas and Derm Ratwar Company. 
GENERAL Srors DEPARTMENT. 
Store Order No. 3 


CALCUTTA, January 10, 1866. 
To Masses. WALTER Broragss. 


“ I hava to request you to deliver, on account of this Company, at their 
Store Godown, Lahore, within days, the following articles:” (There is then 
a description) “60 seta of iron-works for low-sided waggons,” (and the rate 
is entered as) “ Rs. 1,400 a set, exclusive of carriage from Calcutta.’ (Itis 
stated that the waggons are required as) “Rolling stock, Punjab Railway.” 
(Then follow the words,) “ this order to be attached to the bill when submitted 
for payment.” 





(S4) N. Expurmstoxn, Agent.” 


Now if that document stood alone, we cannot but observe 
that it is certainly a most remarkable document. It would have 
been extraordinary that such an order should have been given 
by the agent of any Railway Company toany merchant. There 
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ig no description of the breadth of the gauge of the line on which 
the waggons are to be employed; no specification as to the length 
or height of the sides of the waggon; no specification of the 
weight which they were intended to be fitted to carry; no stipu- 
lation as to the quality of the iron-work, or as to the time at which 
the waggons were to be delivered; no security is taken from the 
plaintiffs for the performance of the contract. There are none 
of those stipulations, which, according to the ordinary course 
of mercantile usages, one would expect to find in an order of 
this description, for the protection of the Scinde Railway Com- 
pany. If this document stood alone, Mr. Stewart would not 
have known, I suppose, what sort of low-sided waggons were to 
be supplied. 

But there comes another matter. In the 5th interrogatory, 
which was put to Mr. Stewart, he was asked “ when, or about 
“the time when the order was given, did you or your firm re- 
“ ceive, and from whom, any other, and what paper, relating to the 
‘* subject of the order? If you did, produce the paper, or state 
“ what has become of it”? To this his reply was “I received a 
“ gnecification which I produce, and. which is now marked as 
« exhibit No. 2.” The specification is as follows: 


“ Specification of Iron-work required for a Covered Goods Waggon for a 
Railway of 5-6 gauge. 
Dimensions of Waggon— 
16 ft. 8 in. long, out side body, 
8 ft. 4 in. broad, out side body. 
11 ft. 6 in, extreme height from rail.” 


Then there is a detailed specification of the iron-work for 
wheels, springs, scrolls, links, buffers, horse-plates, axle-boxes, 
break-work, roofing hinges, strong iron knees, iron roof sticks, 
and of the weight which the iron-work complete for each carriage 
was not to exceed. 

Tf that specification had been a specification with reference 
to which the contract was made, the same description of goods, 
covered waggons and not low-sided waggons, would have been 
mentioned in the order. But either that specification relates to 
the order or not. If it relates to the order, itis clear that the 
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action must fail on a ground which has not been argued before us, 
because the order is inconsistent with the specification, and it is, 
therefore, impossible to say what the contract really was. Itis 
perfectly uncertain: the order is for low-sided waggons, and the 
plaintiffs have brought this suit upon a supposed contract for 
delivery by thein of low-sided waggons. But the specification 
mentions covered waggons, and that Mr. Stewart understood it to 
be an order for covered waggons is plain from the evidence of the 
Engineer, Mr. Shanks was called as a witness by the plaintiffs. 
He says, “I ama Civil Engineer. I have been employed on rail- 
* ways; I went with an order to inspect iron for low-sided waggons 
& atthe Bonded Warehouse, about a month ago ; there were suffi- 
« cient wheels for 60 sets, there seemed to be iron for 60 sets of 
“wageons. I examined them with the specification. I had a copy 
“of the specification with me. When I examined the goods, 
“ they corresponded, except the goods specified in 2 pairs. These 
“ goods form no part of low-sided waggons. The specification is 
“ for goods (covered) waggons. They are different as to ends, sides, 
“ and roofs ; all the parts of low-sided waggons were there. There 
* appeared to be 60sets; they do correspond with thespecification.” 

So that what the plaintiffs supplied, or were ready to supply, was 
not low-sided waggons, which they now say is the contract, but 
covered waggons in accordance with the specification. If this 
point, which appears on the face of the case, had.been taken, my 
own impression is strong that we should have been bound to say 
that there is no contract whatever. It is utterly uncertain what 
Colonel Elphinstone contracted for, and the plaintiffs themselves 
do: not appear to have known what the contract was till they 
went to their lawyers. 

If, however, the contract was for low-sided waggons, and the 
specification is no part of the contract, I should be strongly dis- 
posed to hold that the contract, on the very face of it, is not one 
made in the ordinary course of business; and, therefore, not one 
which Colonel Elphinstone, as agent of the Railway Company, 
had authority to enter into, or by which the plaintiffs could have 
supposed that Colonel Elphnistone had a right to bind the defend- 
ants. This point, however, has not been argued before us, and 
I therefore pass from it. 
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I will now say a word as to the form of the contract. One 
of the grounds on which the decision of Mr. Justice Phear 
went, was that this was a contract, by which the Company were 
not bound, because it was not a contract under seal. Mr. Gra- 
ham contended that the 97th section of the Companies’ Clauses 
Consolidation Act of 1845 is embodied in the Scinde Railway 
Company’s Act of 1857; and that by the 54th section of the last 
mentioned Act, it is provided that the Company may delegate to 
their agent in India, all or any of the powers of the Company 
and of the Directors and officers thereof. He argued that the 
power of the Directors to make contracts in writing not under 
seal as specified by the second clause of the 97th section of the 
Companies’ Clauses Consolidation Act, 1845, might be delegated 
to the-agent in India; and therefore that, with respect to any con- 
tract which, if made between private persons, would be required 
by law to be in writing and signed by the parties to be charged 
therewith, the powers to make such contracts might lawfully be 
exercised by the agent in India, by making a contract in writing 
signed by him under his own hand. 

By the Scinde, Punjab, and Delhi Railway Act, as already 
pointed out, the Company are empowered to delegate to any 
person appointed under section 64 all or any of the powers 
of ‘the Company and of the Directors and officers thereof. 
Now the contract under consideration is one which, if made 
between private persons, is required by the Statute of Frauds to 
be in writing, signed by the parties to be charged therewith. 
Under the 8 & 9 Vict., c. 16, sec. 97, it might clearly have been 
made in writing signed by a committee of Directors or any two 
of them, I think if Colonel Elphinstone was duly empowered 
sander section 54, and I shall assume that he was so, the contract 
might have been valid, if duly signed by Colonel Elphinstone as 
agent. I am, therefore, not prepared to say that the suit should 
be dismissed on the ground that the contract was not under the 


seal of the Company, or any seal in use in India, as provided by 


the 18th section of the Scinde Railway Company’s Act of 1857. 
On the contrary, so far as the want of sealis concerned, I think 
that, in point of form, the contract is good. 
The real question in this case—and it is a very import- 
28 > 
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ant one—is whether the contract is one by which Colonel Elphin- 
stone, as agent appointed to act on behalf of the Company in 
India would have power to bind the Company, assuming that he 
had the greatest powers contemplated under the’ 54th section of 
the Scinde Railway Act of 1857. 

In Story on Agency, section 21, itis pointed out that “* general 
“ agents are to be carefully distinguished from universal agents ; 


- © that is, from agents who may be appointed todoall the acts which 


“ the principal can personally do, and which he may lawfully 
“ delegate the power to another to do. Such an universal agency 
“may potentially exist, but it must be of the very rarest occur- 
“rence. And indeed, it is difficult to conceive of the existence of 
“such anagency practically, inasmuch asit would be to make such 
“ an agent the complete master, not merely duz facti but dominus 
“rerum the complete disposer of all the rights and property of 
“the principal. It is very certain that the law will not, from any 
* general expressions however broad, infer the existence of any 
“such unusual agency: but it will rather construe them as 
“ restrained to the principal business of the party in respect to 
“which, it is presumed, his intention to delegate the authority 
“ was principally directed. Thus, for example, if a merchant 
“about to go abroad for any purposes should delegate to an 
“ agent his fall and entire authority to sell any of his personal 
“property, or to buy any property for him or on his account, 
“or to make any contracts, and also to do any other acts 
‘‘ whatsoever, which he could, if personally present; this general - 
“language would be construed to apply only to buying or 
“gelling connected with his ordinary business as a merchant; 
“and would not, at least without some more specific designation, 
‘ be construed to apply to a sale of his household furniture, or 
“his library, or the common utensils, provisions, and other 
cc necessaries used in his family. Much less would it be construed 
“to authorize any contracts to be made, which would be of 
‘an extraordinary character.” In the 62nd section of the 
same work, it is said “language, however general in its 
“ form, when used in connection with a particular subject-matter, 
s“ will be presumed to be used in subordination to that matter, 
“and, therefore, it is to be construed and limited accordingly.” 
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An instance is given in the 67th section: “ A power of attor- 
“ ney by a principal to another person for him, and on his behalf 
“to pay and accept such bill or bills of exchange as should be 
“ drawn or charged on him by his agents or correspondents as 
* occasion should require; and generally to do, negotiate, and 
“transact the affairs and business of him (the principal) during 
“ his absence, as fully and effectually as if he were present and 
“acting therein, has been held not to authorize the agent to 
“accept bills drawn on him upon account of a partnership, 
«in which the principal was a partner, but only to accept bills 
“ drawn on him upon hig individual account. The language of 
“the instrument conferred an authority to accept bills for the 
“ principal, and on his behalf. No such power requisite as to 
“ partnership transactions; for the other partners might bind 
“the firm by their acceptance, and therefore the words of the 
“instrument might well be confined to their obvious meaning, 
“ namely an authority to accept in those cases where it was 
“right for the principal to accept in his individual capacity.” 
The 68th section goes on “indeed, formal instruments of 
“ this sort are ordinarily subjected to a strict interpretation, and 
“ the authority is never extended beyond that- which is given in 
* terms, or which is necessary and proper for carrying the autho- 
“rity so given into full effect ;” and in section 70 it is said that 
* principles very similar may be traced back to the Roman law ; 
e for, in that law, where the authority was express or special, the 
* agent was bound to act within it; and where it was of a more 
“ general nature, still the agent could not bind the principal be- 
“ yond the manifest scope of the objects to be accomplished by it.” 

To apply those principles to the present case. Under section 
54, the agent is to be an agent to act on behalf of the Company 
in India and elsewhere. Colonel Elphinstone is the agent of the 
Company in India. Can it be said that a power to enter into a 
contract for the supply of railway waggons to the value of 
` Rs. 84,000, to be manufactured in England, was necessary for 
the purpose of enabling Colonel Elphinstone to act on behalf 
of the Company in India? Can it be supposed to be within the 
scope of the agency of a person whose principal is a Company 
having a Board of Directors? 
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Now I must state that this contract is not even shewn to be a 
contract with a firm which was in the habit of dealing in iron- 
work, Mr. Stewart admits that this was the first contract he had 
in iron-work. He says, that Colonel Elphinstone knew that he. 
could not execute the contract for the iron-work in Calcutta and 
that it was necessary for him to do it in England. He says 
“Colonel Elphinstone told me he was very hard pressed to 
“get iron work; that the Board could not supply it fast enough, 
“ and I think he asked me if I could get some, because he said 
“ they had notice from the contractors that the Delhi line would be 


* open directly, and they had not sufficient rolling-stock for it; that 


“ he was afraid the Government would censure them for the matter, 
“ and perhaps take over the line from the Company.” He saya, “I 
“told him I thought I was ina very good position to get it as 
“ expeditiously as possible, because the cousin of my father, who 
‘was a great personal friend of my father, as well as his cousin, 
“ was head of the great firm of Sharp, Stewart, and Co., the 
« locomotive builders. Nothing more passed that I remember ; 
“he then gave me the order about that time. I left soon after. 
“ He was in Calcutta at the time of giving the order.” 
Therefore it appears that, at the time that the order was given, 
the Board of Directors in England were supplying iron-work for 
the purposes of the Railway. The plaintiff had distinct notice 
that Colonel Elphinstone was not contracting here for the iron- 
work, but that the Board were supplying it. He knew, therefore, 
that Colonel Elphinstone had not been acting as the agent of the 
Company, for the purpose of getting supplies of iron-work. 
Colonel Elphinstone knew also that the railway-waggon work 
mentioned in the contract was to be supplied, not from any stock 
in India, but that the contract was to be executed in England; and 
that it would have been easy for him to have written to his princi- 
pal in England who might have entered into a contract for the sup- 
ply of the iron-work with a firm or firmsin England. It cannot, 
in my opinion, be said, that it was in any way necessary for the 
purpose.of the authority given to Colonel Elphinstone as agent in 
India that-he should have power to enter into a contract for iron- 
work of great value to be manufactured in London. There is no 
reason for opining that the Directors either expressly or impliedly 
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delegated to their agent in India a power to enter into a oon- 
tract, which they could have made themselves without his inter- 
vention, and with advantages which he in India would not possess, 
the execution of which they might have superintended, and the 
performance of which they themselves might have watched 
and enforced. 7 à 

Bearing in mind always that it is necessary for one who seeks 
to charge a principal upon a contract by an agent to show that 
the agent had authority to bind the principal by such contract, 
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it appears to me that the plaintiffs have not made out a primd — 


facie case of authority on the part of Colonel Elphinstone to 
enter into the contract for the supply of this large quantity of 
waggons to be manufactured in England; and for this reason it 
appears to me that the plaintiff’s case has wholly failed. They 
have wholly failed to sustain the burden of proof that is thrown 
upon them of showing that the Scinde, Punjab, and Delhi Rail- 
way are bound by the contract of Colonel Elphinstone in this 
matter. a 

On that ground, I think that the decision of Mr. Justice 
Phear dismissing the suit is correct, and the appeal, therefore, 
in my opinion, ought to be dismissed with costs to be taxed on scale 
No. 2. 


Attorneys for the appellants : Messrs. Robertson & Co. 


Attorneys for the respondents: Messrs. Berners & Co. 
[APPELLATE CIVIL] 


Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 
KILARAM MAJI (PuarntirrF) v. NARAYAN DAS (Derenpant).* 
Prisoner's Testimony Act (XV of 1869)—Defendant in Custody—Act VIII 
of 1859, s. 78. 


A Judge of a Small Cause Court in the Mofussil can direct the jailor to bring up 
before the Court, at the hearing of the suit, a defendant committed to custody, 
under section 78 of Act VIII of 1859, without having recourse to the procedure 
under Act XV of 1869.. 


* Reférence from the Judge of the Small Cause Court of Burrisaul, dated the 
llth Docember 1869. 
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Tux following case was submitted, for the opinion of the High 
Court, by the Judge of the Small Cause Court of Burrisaul: 

“ The plaintiff sued the defendant for money due to him on a 
bond, and took out, under section 75 of Act VIII of 1859, a 
warrant of arrest before judgment to secure easy execution 
of decree, were he to obtain it. ‘The defendant, from his poor 
circumstances, failed to furnish the security required by law, and 
was therefore, under section 78, committed to custody in the 
jail. The case then came on for hearing, on the day fixed in 
the summons, before the Court, but the defendant, from his being 

` confined in the jail, was unable to make his appearance, either 
personally or by pleader, for defence. The Court, to arrive ata 
correct decision, adjourned the case to act in pursuance of section 
42 of Act VIIL of 1859 and paragraph 26 of the Circular Order 
of 29th July 1859, No. 23, and in order to give the defendant the 
opportunity of appearing before the Court for his personal examin- 
ation, and for confronting his opponent, issued an order for the 
production of the body of the prisoner before the Court to the 
jailor, in the form prescribed by section 5 (1) of Act XV of 1869, 
and submitted the same for counter-signature to the District 
Judge who refused to do the same under the discretion given him 
by the said Act. The circumstances which necessitated the 
production of the defendant before the Court, prior to any judg- 
ment could be passed by it, were then represented to the District 
Judge, and his counter-signature on the order was again soli- 
cited. This was repeated for the third time, but the Judge 
declined to yield to the Court’s solicitation every time it was 


(1) Act XV of 1869, 8. 4.—“ Any Civil 
Court may, in its discretion, if it appear 
that the testimony of any person confined 
in any jail situate within the local limits 
of its appellate jurisdiction, if the Civil 
Court be a High Court, or if it be nota 
High Court, then within the local limits 
of the appellate jurisdiction of the High 
Court te which it is subordinate, is mate- 
rial in any matter depending in such Oivil 
Court, make an order in the form of the 
said Schedule A., directed to the officer 
in chargo of the said jail.” 

Section 5.—“ When such order is mado 


in any civil matter pending in a Court 
subordinate to the Court of the District 
Judge, or in any Oourt of Small Causes 
situate outside the local limita of the 
ordinary original civil jurisdiction of the 
High Courts of Judicature at Fort Wil- 
liam in Bengal, Madras, and Bombay, it 
shall not be forwarded to the officer to 
whom it is directed, or acted upon by him 
until the samo shall have been submitted 
to, and countersigned by, such Judge 
or the District Judgo within the local 
limits of whose jurisdiction such Oourt 
of Small Oauses is situate.” 
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made, and impliedly instructed it to decide the case ex parte 
under section 111 of Act VIII of 1859. 

“ The Court still hesitates to proceed according to the way 
pointed out by the District Judge, because, if such a course of 
procedure were to be invariably followed, it would, as it humbly 
thinks, work very prejudicially on the interests of poor defendants 
generally, who might be helplessly dragged to jail, and there 
detained until the case be opportunely won against them, and 
the decree executed without any opposition from them. Thusa 
door of oppression, as the Court observes, will be widely opened 
to all evil-meaning plaintiffs who would come forward in num- 
bers before it, with prayers to commit their unfortunate 
opponents to custody, and to give them the opportunity of easily 
accomplishing their malicious objects.- 

“ The District Judge declined to countersign the order submit- 
ted to him, on the ground, that Act XV of 1869 contemplates 
the attendance of witnesses only, and not that of defendants. 
But the wording of the preamble to that Act distinctly provides 
facilities for obtaining the evidence, and appearance in Court, of 
prisoners and for service of processes upon them. The meaning 
of the Legislature involved in the preamble appears to me to 
apply to the appearance of parties as well as of witnesses, and 
not to that of witnesses alone, in the absence of any special 
clause for the same.” ` 


The opinion of the High Court was delivered by 


JACKSON, J.—This is a reference of a very singular character. 
A suit was brought against the defendant for money due upon a 
bond, and, therefore, the Judge of the Small Cause Court at 
Burrisaul states, “that plaintiff took out, under section 75 of 
Act VILI of 1859 a warrant of arrest before judgment to 
secure easy execution of decree were he to obtain it. The defend- 
ant, from his poor circumstances, failed to furnish the security 
required by law, and was, therefore, under section 78, com- 
mitted to custody in the jail.” I hope that the Judge, in this 
case, has done himself injustice by reason of his inability to express 
himself clearly in the English language, because section 75 of 
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Act VIITof 1859 does not provide for plaintiff’s taking out a war- 
rantof arrest before judgment to secure easy execution of decrees, 
if such decrees are obtained, nor does section 78 of the Code 
oblige defendants generally to give security. Section 75 only 
enables the Court, on application made under section 74, “if 
“ after examining the applicant, and making such further investi- 


. gation as it may consider necessary, it shall be of opinion that 


* there is probable cause for believing that the defendant is about 
“to leave its jurisdiction, with the intent of avoiding or delaying 
“ the plaintiff, or that he has disposed of, or removed from the 
“ jurisdiction of the Court, his property, or any part thereof, with 
“the intent to obstruct or delay the execution of any decree to 
“issue a warrant to the proper officer enjoining him to bring the 
“defendant before the Court, that he may show cause why he 
“ should not give good and sufficient bail for his appearance ;” and 
under section 78, “inthe event of the defendant neither furnish- 
“ing security, nor offering a sufficient deposit, he may be 
“ committed to custody until the decision of the suit, or if judg- 
“ment be given against the defendant, until execution of the 
& decree, if the Court shall so order.” 

However, the defendant, accordingly, was lodged in jail. 
Thereupon, the suit proceeded, and the day for hearing arrived. 
It seems then to have occurred to the Judge, that the defend- 
ant being lodged in jail, might be under some disability as 
to defending the suit effectually. He, therefore, determined 
to have the defendant brought before him which he seems to 
have considered could only be done under the provisions of 
Act XV of 1869, and, thereupon, addressed a requisition to the 
jailor, which he forwarded for counter-signature to the Judge 
of the district. 

The Judge, instead of pointing out to the Court of Small 
Causes what seems to me to have been the proper course to be 
taken, enters into a discussion as to whether the evidence of 
the defendant was necessary in this case, and being of opinion 
that the defendant’s evidence was not necessary, he declines to 
countersign the requisition, and returns it to the Small Cause 
Court. 

Thereupon, the Judge of the Small Cause Court, observing 
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that until summons had been served upon the defendant in 
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the manner prescribed by section 15 of the same Act, he could Kirana 


not decide whether it would be impossible for the prisoner to 
appear, or no, directed a summons to be served upon the defend- 
ant under that section, after which, he said, further orders 
would be given. 

Thereupon the Head Clerk of the Small Cause Court writes 
a letter to the Judge, and informs him that the defendant had 
been served with a summons, under sectidn 41, Act VIII of 
1859, and with a warrant under section 75 of the same Act, 
and on failure of giving security, as required by section 78 
of the Act, the defendant has been committed to custody. 
Thereupon the Small Cause Court makes a renewed application 
to the Zilla Judge, and repeats the request that he will coun- 
tersign the order for the defendant’s appearance. The Judge 
again refuses in the following words: “ There is a distinct power 
“ (videsection111, Act VIII of 1859), in casesin which the defend- 
“ ant neither appears in person, nor by a pleader; section 125 sim- 
“ ply says that the Court may examine a party to the suit or his 
c pleader. Such examination is optional. The Circular Orders of 
c€ 1859 referred to are of date anterior to Act VIII of 1859 com- 
‘ing into operation. There is no material necessity to summon 
the defendant from jail, and therefore this Court refuses to 
* countersign this order.” Apparently, therefore, the Zilla Judge 
considered that there was no necessity for enabling the defend- 
ant to defend himself in a suit, before decree was passed against 
him; and, thereupon, the Judge of the Small Cause Court, 
not unnaturally feeling reluctant to pass judgment against the 
defendant under the circumstances, applies for the orders of 
this Court. 

The defendant, in this case, was not a prisoner under sen- 
tence, but was merely detained in the Civil Court jail, under 
a warrant of the Small Cause Court, in order to answer the 
suit of the plaintiff. It seems to me quite clear that there was 
no necessity whatever, in such circumstances, for resorting to 
the provisions of Act XV of 1869; but that the Judge had 
nothing to do, but direct the jailor to bring the prisoner before 
him. Why, under such circumstances, such a correspondence 
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1870 should have taken place; why the Judge should have refused 
ae either to countersign the requisition of the Small Cause Court, 
Ravan Of point out the true course to be taken, seems quite inex- 

Das. plicable. I think we must answer the letter of the Judge of 

the Court of Small Causes, by desiring that he issue his war- 
rant to the jailor to have the prisoner, confined under his 
previous warrant, brought before him for the purpose of making 
his defence, or of retaining proper counsel. 

Tthink we should also direct that this case should be disposed of 
as speedily as possible, and looking at the character of the proceed- 
ings which have taken place, I think that as soon as the case has 
been decided the proceedings ought to be sent to this Court for 
inspection; and I think that a copy of the judgment of this 
Court should be sent to the Judge of Backergunge. 


Before Mr. Justice Bayley and Mr. Justice Markby. 


1870 CHANNU LAL SAHU (Praxrirr) v. MANU LAL AND OTHERS 
April 14th, (Durexpanrs).* 





Act VIII of 1859, s. 2—Res-Judicata— Cause of Action. 


In execution of a decree, the right, title, and interest of A. in a certain property 
was sold and purchased by B. In execution of another decree, the right, title, and 
interest of A.and C. in the same property were sold and purchased by D. Inasnit by 
A. the sale to B. was set aside, but on appeal the decision of the Conrt of first instance 
was, upon consent of the parties, set aside, and the sale allowed to stand good. D. sued 
for possession of the share of A. and C. in the property purchased by him, and obtained 
a decree for possession of the share of C. only. D. now sued to set aside the sale to 
B. and for possession of the share of A. Held, that the snit was not barred by 


section 2, Act VIII of 1859. 
Umatara Debi v. Krishna Kamini Dasi (1), and Abhiram Das v. Sriram 


Das (2), distinguished. ; 

On the 7th June 1858, Manu Lal, defendant No. 1, pur- 
chased, at a sale held in execution of a decree, the right, title, and 
interest of Krishna Prasad Sing, Rameswar Sing, and Thakur- 
Prasad Sing, of and in certain property. On the 5th March 1860, 


* Special Appeal, No. 1487 of 1869, from a decree of the first Subordinate Judge 
of Shahabad, dated the 10th March 1869, affirming a decree of the Moonsiff of that 
district, dated the 15th July 1868, 

(1) 2B. L. R, A. 0., 109. (2) 3 B. L. R, A.C, 491. 
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the right, title, and interestofthe said Krishna Prasad Sing, Rant- 
eswar Sing, and Thakur Prasad Sing, and of Govind Prasad and 
Raghunath Prasad, of and in the same property, was sold in exe- 
cution of another decree and purchased by Channu Lal, the 
present plaintiff, with full notice of the previous sale. Krishna 
Prasad, Rameswar, and Thakur Prasad, brought a suit for, and on 
the 7th March 1861 obtained, a decree setting aside the sale of 7th 
June 1858. On appeal, the decree of the Court of first instance 
was, by consent of the parties, allowed to be reversed, and the 
sale was confirmed. On the 7th of April 1866, Channu Lal brought 
a suit for possession of the shares of Krishna Prasad, Rameswar, 
Thakur Prasad, Govind Prasad, and Raghunath Prasad, in the 
property purchased by him, and a modified decree was passed in 
his favor declaring him entitled to obtain possession of the 
shares of Govind Prasad and Raghunath Prasad only, On appeal, 
this decree was set aside. But on the lst February 1867, the 
decision of the lower Appellate Court was reversed by the 
High Court, and the modified decree in favour of Channu Lal 
was confirmed. 

This was a suit by Channu Lal to obtain possession of the 
shares of Krishna Prasad, Rameswar, and Thakur Prasad, which 
had been disallowed in the former suit by setting aside the 
sale of 7th June 1858. The defence was that the suit was 
barred by section 2, Act VIII of 1859. The Subordinate Judge 
held that the suit was barred by section 2, Act VIII of 1859. 

On appeal, the Judge confirmed the decision of the lower 
Court. 

The plaintiff appealed to the High Court. 


Mr. Paul (Baboo Tulsidas Seal with him) for the appellants, 
contended that section 2, Act VIII of 1859, did not apply. 


Baboo Mahesh Chandra Chowdhry (Baboo Kalthrishna Sen 
with him) for the respondent, contended that the subject- 
matter of both the suits was the same, and the cause of action, 
viz., the withholding of possession from the plaintiff of the pro- 
perty purchased by him at auction was the same in both the suits, 
Section 2, Act VIII of 1859, barred the present suit. Abhiram 
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Das y. Sriram Das (1), and Umatara Debi v. Krishna Kamini 
Dasi (2), were in point. 


The judgment of the Court was delivered by 


Marxesy, J.—It appears in this case that on the 7th June 
1858, the defendant No. 1 purchased the share of Krishna Prasad 
Sing and others in certain property. On the 5th March 1860, the 
plaintiff purchased the share of Krishna Prasad Sing, Raghu 
Nath Prasad Sing and some other persons, that is to say, pur- 
chased the same shares as the defendant No. 1 did, and also some 
other shares. On the 2nd March 1861, the sale to the defendant 
No. 1 :was set aside, but on appeal to the Judge by a compromise 
between the defendant No. 1 and Krishna Prasad Sing, the 
decision of the first Court was allowed to be reversed. Subse- 
quently, the plaintiff brought a suit to recover the whole of the 
property which he purchased on the 6th March 1860 wholly 
ignoring the sale made on the 7th June 1858, to the defendant 
No. 1. As to so much of the property as was in-excess of 
Krishna Prasad’s share he succeeded, but failed as to the rest, 
because the Court thought that so long as the sale to defendant 
No. 1 of the 7th June 1858 stood unreversed, he could not 
recover Krishna Prasad’sshare. ‘The present suit is represented 
to us to be brought in effect to have it established that that sale 
has been reversed, and the effect of succeeding in this suit would 
be to get rid of that sale. 

The lower Appellate Court has refused to go into the appeal, 
on the ground that the present claim has been barred under 
Section 2, Act VIII of 1859, the cause of action of the plaintiff 
having been heard and determined in the suit just alluded to. 

The pleader for the respondent has relied upon two decisions 
of this Court, the one in Abhiram Das v. Sriram Das (1), 
and the otherin Umatara Debi v. Krishna Kamini Dasi (2), 
It seems to us that the present case stands clear of both those 
decisions. In both those cases the plaintiff had, at the time when 
the suit was first brought, a complete title to recover the pro- 
perty he sued for, the only difference was a difference in the 


(1) 3B. L. R., A. C., 421, (2) 2 B. L. R, A. C, 104. 
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way in which that title was to be established. Here the decision 
or order, by which the plaintiff's suit, as to Krishna Prasad’s share 
was dismissed, was in effect that so long as the defendant, No. 1, 
held the sale certificate of the 7th June 1858, no other person 
could get a title to that property. It isto get rid of that very 
sale, that the plaintiff brings this present suit. This seems to 
us, therefore, a different suit than the one previously brought 
by the plaintiff upon a title of his own which then existed. 

The result will be that the judgment of the lower Appellate 
Court is reversed, and the case sent back to that Court to be 
tried, and determined on the merits, the suit not having been 
barred under the provisions of section 2, Act VIII of 1859. 


[FULL BENCH.] 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, 
Mr, Justice L. S. Jackson, and Mr. Justice Mitier. 


GUNAMANI DASI (Dersnpant) v. PRANKISHORI DASI (Pramurirr).* 


Act VIII of 1859, s. 206—Act XXIII of 1861, 8. 11—Payment out of 
Court—Satisfaction of Decree not certified—Suit to recover Money paid out 
of Court. 

A., a judgment-debtor, paid to B., the decree-holder, a sum of money by way of 
compromise, in full satisfaction of the decree. B. failed to certify this payment to 
the Court, and afterwards executed her decree for the full amount. 

In a snit by A. against B, for recovery of the amount previously paid ont of 
Court in satisfaction of the docree, held that, notwithstanding section 11 of Act 
XXII of 1861, the suit was maintainable. 


THIS was a suit to recover the amount of rupees 930-12-6. 
The plaintiff alleged that the defendant had a deoree against 
her ; and in satisfaction, she (the plaintiff) had paid and delivered 
to the defendant cash and ornaments to the amount of rupees 
930-12-6 by way of compromise. That the defendant afterwards 
sued out execution of the said decree, when the plea of payment 

* Special Appeal, No. 2298 of 1869, from a decres of the Judge of Dinagepore, 


dated the 3rd August 1869, reversing a decree of the Moonsiff of that district, dated 
the Ist Juno 1869, ’ 
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was overruled by the Court executing the decree for want of 
proof, and hence the present suit for refund of the amount so 
paid as aforesaid. : 

“The defence was that the suit was barred by section 11, Act 
XXIII of 1861. 

The Moonsiff held that, by reason of section 11, Act XXIII 
of 1861, no separate suit could be brought for the recovery of 
money paid in satisfaction of a decree without the intervention 
of the Court; that the question could only be adjudicated by the 
Court in execution of the decree; and that as the Court execut- 
ing the decree had overruled such plea for want of proof, no 
suit could be entertained. 

On appeal, the Judge held that the suit lay ; and that to succeed 
therein the plaintiff was to prove, not only that she had made over 
the property to the defendant, but that the latter had agreed 
to certify the fact to the Court executing the decree, and had 
failed to do so. He accordingly remanded the case for trial on 
the merits. 

The defendant appealed to the High Court. 

The case came on before a Division Bench (Loom and 
Mirrzr, JJ.) It appearing that there were conflicting deci- 
sions on the question, viz., Whether such a suit was maintainable, 
the question was referred for the determination of a Full Bench, 
with the following remarks :— 


Loou, J.—This isa suit to recover from the defendant a sum 
of money, the value of cash and ornaments, paid by the plaintiff 
to the defendant, in liquidation of a decree. 

It appears that the defendant, Gunamani, held a decree 
against the plaintiff, who, in liquidation thereof, paid her the 
sum of rupees 930-12-6 in cash and ornaments; that the de- 
fendant, notwithstanding, took out execution of the decree, and 
the plaintiffs plea of payment was rejected. 

It appears, therefore, from the above statement that the ad- 
justment made between the parties out of Court was not certi- 
fied to the Court by the decree-holders who took out execution 
of ‘her decree, though she had received payment. The question 
is whether a suit of this nature can be brought, or whether 
questions of this kind between the parties, and relating to thè 
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execution of the decree, must not be disposed of under the pro- 
visions of section 11, Act XXIII of 1861. 

There are conflicting decisions of this Court on this point, 
and a reference of the question to a Full Bench is consequently 
necessary. In Jumeer Mundle v. Brojonauth Chuckerbutty (1), 
it was held, by BAYLEY and E. Jaoxson, JJ., that no suit 
would lie, and that all questions relating to sums alleged to 
have been paid in discharge or satisfaction of a decree shall 
be determined by order of the Court executing the decree, 
as provided by section 11, Act XXIII of 1861. Another case 
was decided by the same Judges, Alumja Beebee v. Gooroo 
Churn Roy (2), in which they held the same opinion. 

In the case of Soojun Mundul v. Woojeer Mundul (3), it was 
held, by Pzacocs, C.J., and L. S. Jaoxson, J., that the plaintiff 
is entitled to sue the defendant to recover damages for breach 
of his contract to certify, or for fraudulently omitting to certify, 
in consequence of which, in an execution fraudulently issued 
against him, his property was seized. Inthe case of Bhugoban 
Tantee v. Gobind Chunder Roy (4), it was held that a suit 
would lie. The question was heard before a Full Bench of 
the High Court of Madras, in the case of Arunachella Pillat 
v. Appavu Pillai (5), where it was held by a majority of three 
Judges against two (SCOTLAND, C. J., and INNES, J., dis- 
senting), that such a suit was not maintainable. As the practice 
is unsettled, and there are conflicting decisions, and the point 
is of importance, we submit the question for the determination 
of a Full Bench. 
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Mirter, J.—I am of opinion that this suit is maintainable in ` 


the Civil Court. Whether the defendant had expressly agreed 
to certify the payment to the Court or not, does not appear to 
me to be any way material to the right determination of this 
case. If the facts represented by the plaintiff are correct, it is 
perfectly clear that the amount claimed in this suit was paid by 
her to the defendant in satisfaction of his decree, and the receipt 

(1) Suth. S. C. C, Ref, 1861—1865, 78. (4) 9 W. B., 210. 

(2) 3 W. R, 8. C. C. Ref., 3. (5) 3 Mad, Rep., 188, 


(3) 2 Wym. Rev. Oiv. & Cr. Rep., 8. O. ° 
C. Ref. ;, 21; S. O., 6 W. R., Civ. Ref. 29. 
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of such money by the defendant would be fully equivalent to a 
solemn agreement on his part not to execute the decree. This 
agreement, the plaintiff says, has been violated by the defend- 
ant; and if this allegation is true, it is equally clear that the 
‘defendant has been guilty of a gross fraud, for he had no right 
to execute his decree in contravention of that agreement. 

The question, therefore, is whether the plaintiff is entitled to 
recover back that amount, either as damages or otherwise, upon 
the ground of the fraud above referred to. There can be no 
doubt whatever that, if thereis no express legislative provision 
to the contrary, this Court would be bound, as a Court of 
equity and good conscience, to answer the question in the affirm- 
ative. The defendant can have no right in conscience to retain 
this amount, in addition to the sum which she has already realized 
from the plaintiff in execution of her decree, and it would there- 
fore follow that the plaintiff would be entitled to recover it 
back in some shape or other. The right to that money may 
have passed to the defendant, but she took it, subject to an agree- 
ment which she has most grossly violated, and neither she nor any 
one else in the world can have any just right to complain, if she 
is compelled, by a Court of equity and good conscience, to re- 
fund it to the party whom she has so grossly cheated. 

It has been contended, however, that the hands of this Court 
are tied up by the provisions of section 206, Act VIII of 1859, 
and of section 11, Act XXIII of 1861. I see nothing in either 
of these sections to warrant such a contention. It is to be borne 
in mind that both those sections are component parts of a Code, 


` which purports on the face of it to be a mere Code of Procedure, 


and it is by no means likely that the Legislature would have 
introduced any provisions in such a place that would interfere 
with the power of the Court to grant relief in cases of fraud. 
But be this ag it may, there is nothing in section 206 of Act 
VIII of 1859, or in section 11 of Act XXIII of 1861, which 
lays down that a payment, like the one under our consideration, 
is absolutely bad for all purposes, or that the money thus paid 
shall not be recoverable even when the recipient has committed 
a gross fraud -by violating the agreement under which he 
received it. 
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Section 206 of Act VIII of 1859 says, it is ‘true, that “ all 
“ moneys payable under a decree Shall be paid into the Court, 
“ whose duty it is to execute the decree, unless such Court or 
“the Court which passed the decree shall otherwise direct;” but 
it does not say that payments out of Court are absolutely illegal 
or improper, for the only penalty it prescribes is that “ no adjust- 
“ment of a decree, either in part or in whole, shall be recog- 
“ nized by the Court, unless such adjustment be made through 
“the Court, or be certified to the Court, by the party in whose 
* favor the decree was passed, or to whom it has been trans- 
“ ferred.” The words “the Court” in the portion just quoted 
clearly refer to the Court mentioned in the earlier portion of 
the section, or, in other words, to the Court whose duty it is to 
execute the decree. This construction is strongly confirmed by 
the very position which the Legislature has assigned to the seo- 
tion. It forms a part of Chapter 4, which exclusively treats of 
execution of decrees. The meaning of the section is, therefore, 
this:—A judgment-debtor should not pay any money due from 
him under a decree of Court, except through the interven- 
tion of the Court, whose duty it is to execute the decree, un- 
less otherwise directed by such Court, or by the Court which 
passed the decree; and, if he does, no such payment will be 
recognized by the Court, whose duty itis to execute the de- 
cree as a good and valid payment in satisfuction of that decree, 
unless the decree-holder should choose to acknowledge such 
payment before such Court. 

The plaintiff in this case was certainly guilty of imprudence 
in not having taken the precautions laid down in section 206, 
but she has already-paid the penalty prescribed by that section 
for such imprudence, inasmuch as the Court of execution has 
already compelled her to satisfy the decree, upon the ground 
that the payment set up by her was not a payment which that 
Court could recognize as a legal payment in satisfaction of the 
decree. 

What principle of justice can be cited in support of the con- 
tention that she is to suffer a further penalty which is not 
provided for by the law? The carelessness of the plaintiff can- 
not rectify the fraud of the defendant, and I see no reason why 
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she’should be permitted to retain a sum of money which she has 
so grossly misappropriated,’ assuming, of course, that the facts 
alleged by the plaintiff are true. The money was given to 
her for a particular purpose, and she received it for that pur- 
pose. She then betrayed the confidence that was reposed in 
her, for it was certainly her duty to certify the payment to the 
Court of execution, whether there was an express covenant 
to that effect or not. The law requires that the payment must 
be certified to the Court by the decree-holder. The certificate 
of the debtor is utterly valueless, and the defendant was there- 
fore bound in conscience to give that certificate. That she chose 
to withhold it was sharp enough, but the plaintiff has already 


‘suffered for her negligence by being obliged to satisfy her decree 


twice over. 

The Court which bas to try this suit is not the Court of 
execution, and it is therefore not the Court referred to in 
section 206. That section was intended to facilitate the satis- 
faction of decrees of Court, but it has nothing whatever to do 
with the power of this Court to compel the defendant to dia- 
gorge a sum of money which she has no right whatever, accord- 
ing to equity and good conscience, to retain. If she had aright 
to that money at one time, she has forfeited it by her fraud, or 
at any rate, she is liable to make good an equal amount to the 
plaintiff in the shape of damages. To hold that the defendant 
has acquired a right to retain that money under the provisions 
of section 206 would be to impute to the Legislature the direct 
authorization of a fraud, and to cast such an imputation would 
be contrary to all the recognized principles of construction, 
particularly when there is nothing in the words of that section 
to justify such a conclusion. 

As to section 11 of Act XXIII of 1861, it runs as follows:— 
“ All questions regarding the amount of mesne profits, &c., 
“ as well as questions relating to sums alleged to have been paid 
“in discharge or satisfaction of the decree, or the like, and any 
“‘ other questions arising between the parties to the suit in which 
“the decree was passed, and relating to the execution of the 
* decree, shall be determined by order of the Court executing 
“ the decree, and not by separate suit.” 
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It is clearthat every question referred to in this section must have 
two distinct characteristics, namely, firat, that it should bea “ ques- 
tion arising between the parties to the suit in which the decree was 
passed ;” and, secondly, that it should be a “question relating to the 
execution of the decree.” Although the words “relating to the 
execution of the decree” are not to be found immediately after 
the words “ questions relating to sums alleged to have been paid 
in satisfaction or discharge of the deoree,” it is manifest that 
the questions relating to mesne profits, and those relating to sums 
paid in satisfaction of decrees, are referred to merely as examples. 
The word “ other” in the expression, “and any other question 
arising between the parties, and relating to the execution of the 
* decree,” clearly shows that all the questions referred to in this 
section must be of a similar nature, that is to say, they must 
have the two-fold characteristic mentioned above. But the ques- 
tion which we have to determine in this case is wanting in one of 
those two characteristics, It is a question between the parties to 
the decree it is true, but it is no.longer a question relating to the 
execution of that decree. We are not called upon in this case 
to determine whether the decree has been satisfied or not; but 
what we have to determine is whether the defendant is not justly 
bound to refund the amount received by her from the plaintiff, 
in consequence of the gross fraud she has perpetrated. The first 
question is a question relating to the execution of the decree, 
but the second is not. The second question could neither have 
been raised in, nor determined by, the Court of execution ; for all 
that that Court had to do was to determine whether the decree 
had been satisfied or not, and it had therefore no jurisdiction to 
inquire into the factum of an uncertified payment which it is 
expressly told not to recognize as a valid payment, in satisfaction 
of the decree by the provisions of section 206. It is therefore 
clear that the question raised in this case is not one which could 
have been raised in the execution department, and it would be 
monetrous to contend that the plaintiff is not entitled to nate 
that question determined by some Court at least. 

If the payment was utterly null and void, the right to the 
money did not pass to the defendant, and the defendant is not 

- therefore entitled to retain it, for no question of voluntary pay- 


1870 


GUNAMANI 


Dası 


v 
PRANKISIHORI 
Dasr, 


230 


1870 


GUNAMANI 


Dasr 


v. 
PRANKISHORI 
Dasr. 


BENGAL LAW REPORTS. [VOL. V. 


ment can be raised in such a case. If, on the other hand, the 
right to the money did pass to the defendant, she is bound to 
restore it to the party whom she has so grossly defrauded. It has 
been already observed that the imprudence of the plaintiff cannot 
rectify the fraud of the defendant, and the above remarks are, 
I believe, sufficient to show that the question now before us 
could not have been determined by the Court of execution under 
the provisions of section 11 of Act XXIII of 1861. 

The case of Marriott v. Hampton (1) has been much relied 
upon in the decision of the Madras High Court, quoted by my 
learned colleague; but, as far as I can understand that case, it 
does not appear to me that any question of fraud was raised or 
discussed in it, and I further find that there was a formal objec- 
tion to the action, upon the ground that it was an action brought 
to get back what had been already recovered under a process of 
law. But the plaintiff in this case is complaining of fraud, and 
her prayer is not that we should undo what has been already 
done in the execution department, but that the defendant should 
be compelled to restore what he has so wrongfully appropriated. 
Again, in the case of Marriott v. Hampton (1), the payment was 
made before the institution of the suit, and the defendant was 
bound to plead and prove that payment in his defence. Here 


` the money has been paid after the decree, and the Execution 


Court could not have entered into the question of this payment, 
even if it had been raised before it, for its hands were tied up 
by the provisions of section 206 of Act VIII of 1859. 

There is no principle of justice that I am aware of, which says 
that the amount appropriated under such circumstances shall be 
considered as a lawful gain to the defendant, and this case is 
therefore clearly distinguishable from that of Marriott v. Hamp- 
ton (1). 

As, however, there is a conflict of decision on this point, I 
concur with my learned and honorable colleague in referring it 
to a Full Bench. 

The question was thus stated:—Looking at the terms of 
section 206, Act VIII of 1859, with those of section 11, Act 
XXIII of 1861, if payment be made by a debtor, in liquida» 

(1) 7 T. B., 269. 
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tion of a decree, in whole or in part, or an adjustment be made in 1870 
satisfaction thereof, and the decree-holder disregarding euch Guxanaxr 
payment or adjustment execute his whole decree, whether the: v 
debtor can bring an action for damages against the decree-holder Dasr. 
in the Civil Court, or whether the question between them as 

to payment or adjustment, must be considered as a question 

arising between the parties in execution of a decree to be 
determined by the Court executing the decree, and not by 
regular suit. 








Baboo Mahini Mohan Roy (Baboo Rasbehari Ghose with 
him) for the appellant relied upon section 11, Act XXIII 
of 1861, and section 206, Act VIII of 1859, and on 
Arunachella Pillai v. Appavu Pillai (1). 


Baboo Kalthrishna Sen for the respondent was not called 
upon, si 


Covom, C. J.—The case which the plaintiff makes in the 
plaint is that the defendant had a decree against her, and that 
the plaintiff paid to the defendant on account of that decree 
rupees 930-12-6, consisting of cash and ornaments, “and so com- 
promised the claim under the decree; that after that, this 
payment and compromise not being certified to the Court, the 
defendant sued out execution of the decree, and obliged the 
plaintiff to pay the amount of it, and the plaintiff seeks in thia 
suit to.recover back the money which was first paid, in order to 
compromise the claim upon the decree. Now it certainly would 
be most inequitable that the defendant should be allowed to 
retain, not only the money which she had obtained in execution of 
the decres, but also the sum of money which was previously paid by 
the plaintiff, in order to compromise the claim. I think there are 
grounds upon which we can very properly come to the conclusion 
thatthe defendant is not to be allowed to retain that money, and 
that she is liable to refund it to the plaintif. According to 
section 206 of Act VIII of 1859, this compromise or adjustment 
and payment of money out of Court would not be recognized 


(1) 3 Mad. H. O. Rep., 188. 
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by the Court, unless it was certified by the defendant, who 
was the decree-holder. The plaintiff who paid the money had no 
power to certify it, or to make it known to the Court. I think it 
was the duty of the defendant to certify that matter to the 
Court; and that, if the defendant failed to do so, and afterwards 
took advantage of the want of a certificate, and sued out 
execution of the decree, and obliged the plaintiff to pay 
the whole amount, the defendant must be considered as being a 
trustee for the plaintiff of the money which had been previously 
paid, and which she had not appropriated to the satisfaction of 
the decree, and had indeed, by her omission to certify the 
maiter to the Court, prevented from being so appropriated. 
This is money, which was in my opinion, in the hands of the 
defendant as trustee for the plaintiff, and which she is bound in 
equity to refund to the plaintiff. I would prefer putting it on 


‘that ground, rather than on that of damages for the breach of a 


contract, either express or implied, to apply the money paid in 
satisfaction of the decree, or on the ground of a fraudulent 
omission to certify, because fraud may not at first have been 
intended, and it cannot be inferred simply from the defendant’s 
omission to certify to the Court the payment and compromise ; 
she may have omitted to do so through negligence, and the 
fraud is the subsequently taking advantage of the omission to 
certify, and enforcing a decree which had really been com- 
promised and satisfied out of Court. ‘There is nothing in 
section 11 of Act XXIII of 1861 which prevents such a suit 
as the present from being brought. That section says that “ all 
* questions relating to sums alleged to have been paid in discharge 
‘or satisfaction of the decree or the like, and any other ques- 
“tions arising between the parties to the suit in which the decree 
“ was passed, and relating to the execution of the decree, shall be 
“determined by order of the Court executing the decree, and 
“ not by separate suit;” but section 206 of Act VIII of 1859 
prevents the Court executing the decree from taking any notice 
of payments not made through the Court, or certified to the 
Court, and I cannot think that it was the intention of the 
Legislature that the Courts executing the decree should be 
bound to hear and determine questions as to payments which by 


VOL. V1] HIGH COURT. 233 


section 206 they were forbidden to recognize. I think these 1870 
two sections cau only be reconciled by holding that section 11 eel 
does not apply to payments made out of Court, and not certified va 
to the Court, and of which it cannot take notice. Therefore, in Dasu 
my opinion, this suit is maintainable to recover back the money, 
notwithstanding the provisions of section 11 of Act XXIIT 
of 1861. Itis maintainable upon principles of equity, and the 
plaintiff ought to recover. 

I would observe, with regard to the case in the High Court 
of Madras, that Mr. Justice Holloway, for whose judgment I 
have the greatest respect, seems to treat the Case as if it was a 
suit not to recover the money originally paid under the com- 
promise, but to recover back the money which was levied in the 
execution of the decree. I think that is not the nature of the 
suit before us; this suit is to recover back the money first paid,. 
of which the defendant must be regarded as a trustee for the 
plaintiff, and as such liable to refund it. à 

The appeal will be dismissed, with costs, 


Kemp, J.—I concur in this judgment. 


Jaoxson, J.—I am of the same opinion. I think it is quite 
possible to explain the judgments of the majority of the Judges 
of the Madras High Court, by a reference to the form in waich 
the suit was brought. 

Tt seems to me that, if we were obliged to adopt the construc- 
tion contended for by Baboo Mohini Mohan Roy, we should 
be abetting a most serious fraud and injustice ; because there is 
no question that in this country it is a frequent practice, 
especially among the poorer classes of suitors, to adjust their 
decrees out of Court; and in innumerable cases, they so adjust 
them, without certifying such payments to the Courts. The 
Legislature has, no doubt, prohibited the Courts executing a 
decree from taking cognizance of payments made out of Court, 
but I think it is the extreme limit of the disability under which 
the law has placed judgment-debtors, who, trusting in the good 
faith of the decree-holders, have made such payments out of 
Court, and that it was never intended to deprive them of all 


234 


1870 


GuNAMANI 


Daasi 


v. 
PRANEISHORI 
ASI, 


1870 
June 2. 


BENGAL LAW REPORTS. [YOL. V. 


remedy as regards payments made under such circumstances: 
I think there is nothing to prevent those persons who have been 
so imposed upon by the deoree-holder from recovering the money 
so paid by them in a separate suit. It seems to me quite clear 
that section 11 of Act XXIII of 1861, and section 206 of 
Act VIII of 1859, being parts of the same Code, must be read 
each’ by the light of the other, and the circumstance of the 
Legislature having forbidden the Courts executing a decree to 
take cognizance of payments made out of Court, clearly shows 
that it cannot have been the intention of the Legislature to 
leave the final décision upon such questions exclusively in the 
hands of the Courts executing the decree; but that such ques- 
tions were left to be cognizable by way cf a civil suit, 


Mitrer, J.—I concur. I have already given my reasons 
in the order of reference, 


[APPELLATE CIVIL. 


Before Mr. Justice Norman, Mr. Justice Kemp, and Mr. Justice L. S. Jackson, 


BIPINBEHARI CHOW DRY (Pusisrir¥) v RAMCHANDRA ROY ann 
OTHERS (DaranpaXts).* 


Revenue Court, Jurisdiction of—Benami Lease—Landlord and Tenant—Act X 
of 1869. 


A. brought a suit in the Collector’s Court against B., C., D., and E., for arrears of 
rent in respect of land demised under a potta to F. He joined G. and H. as defend- 
ants. According to the terms of the potta they were sureties for F. It was admit- 
ted that F.’s name was used benani in the potta, and that he took no interest. A. sued 
B., C., D., and E., as the parties interested and in possession. C. objected that a new 
settlement had been made, and anew potta granted; that he held a moiety only of the 
lands, and was not liable for more; and that D. was his ryot, and ought not, therefore, 
to have been made a defendant. D.and E. contended that they were lable in respect 
of the lot comprised under the potta, and had already paid rent for itto A. under a 
decree, but objected that they ought to have been sued separately from B., and ©. B. 
did not appear. The lower Court held that C. had failed to make out his case, and 


* Appeal, No. 3 of 1869, under section 15 of the Letters Patent, against the 
decision of a Division Bench, composed of Sir Barnes Peacock, Kt, late Chief 
Justice, and Mr. Justico Mitter, in Regular Appeal, No. 58 of 1868, dated the 15th 
February 1869, the said Judges being divided in opinion, 


VOL. V.] HIGH COURT. 


that D. and E. were liable in this suit, pnd passed a decree, ordering them to pay the 
amount admitted by them to be due from them; and the other defendants to pay 
the remainder of the claim. C. appealed. On the appeal, Peacock, C. J., Mitter, J., 
contra, held that the plaintiff's suit must be dismissed, the lease being to F., and not 
to the defendants ; that the Court below had founded its decision on matters extra- 
neous to the lease, which it had no jurisdiction to enquire into, C. appealed undor 
section 15 of the Letters Patent, 

Heid by Kenr and Jaoxson, JJ., that the Collector had fal jurisdiction 
to entertain the suit, which was properly brought against those who were in the 
actual possession of the land, and that these persons were really the tenants ; that 
the form of the decree passed by the Collector was correct, the plaintiff having 
consented to the decree being given in that form ; that the sureties had really mado 
themselves responsible for those who were really interested under the lease, and not 
for F. 

Prasanna Kumar Pal Chowdhry v. Kailash Chandra Pal Chowdhry (1) 
distinguished. 

Held by NORMAN, J., (dissenting) that the terms of the lease under which F. 
was alone interested could not be contradicted by oral evidence ; that F. alono 
was bound to the lessor under tho lease; that the dofendants could not be 
sned as tenants, unless, subsequent to the potta and kabuliat, something had occurred. 
creating the relation of landlord and tenant between them and the lessor ; that 
no such relation or any contract creating such relation between the parties could 
be implied from tho circumstances of the case, and the suit should ho dismissed. 
The Revenue Court, had, therefore, no jurisdiction. But whether in the Revenne or 
Civil Court D. and E, could not be sued jointly with B. and C., nor could Q. and H, 


Tue plaintiff, Bipinbehari Chowdry, as manager on the part 
of Nawab Nazir Siddi Nazir Ali Khan Bahadur, of Bally- 
gunge, brought this suit in the Court of the Deputy Collector 
of Basirhaut, against Prasanna Chandra Roy Chowdry, guardian 
and Sarbarakar to the estate of the late Mathuranath Chowdry, 
Pryanath Chowdry, Jaggat Tara Chowdrain, and Padma Kumari 
Roy Chowdrain, as alleged holders under a ganthi (2) potta, and 
against Debnath Roy and Ramchand Roy, as sureties, on whose 
security the potta was said to have been granted to the other 
defendants. 

The suit was instituted on the 25th of September 1867, to 
recover rent, from Ist Baisakh to Chaitra 1273 (April 13th, 1866 
to March 1867), alleged to be due under a potta purported to have 
been granted to Chandra Prasad Bose, but it was alleged by all 
parties that his name only was used, and that the defendants 


(1) Case No. 236 of 1866; 23rd September 1867. 
(2) A potta at a fixed rent and hereditary tenure. 
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were the parties to whom the land had in reality been leased. 
There was a kabuliat in terms of the potta. Subsequently to 
granting the potta, the Nawab sold his zemindari rights to 
the present plaintiff. The suit was valued at rupees 8,327-12-5. 

In the plaint it was alleged that the amount of 6,000 bigas 
of culturable land, out of about-18,650 bigas in the Sunder- 
bun lots, recorded in the map of Captain Hodges, under Nos. 
94, 95, 96, and 97, well known by the names of Hasnabad, 
Mohunpore, Shulkuly, and Kuley Danye, purchased by the 
plaintiff's employer, was taken at the rent of rupees 4,500, at the 


‘rate of 12 annas per biga, and the jungle lands therein at 


10 annas per biga, by the gantidar (1) defendants, under potta 
and kabuliat, on 21st February 1858, in the name of Chandra 
Prasad Bose, on the security of the jamindar (surety) defendants, 
stipulating that they should pay the rent of the excess lands to 
be found on measurement of the whole lands in 1270 (1863) at the 
rate of 10 annas per biga. That, accordingly, on measurement, the 
quantity of the land was found to be 19,317 bigas 14 katas ; 
and, therefore, the whole annual rent was fixed at rupees 12,823-9, 
viz., rupees 4,500 for the said 6,000 bigas, and rupees 8,323-9 
for the remaining 13,317 bigas, 14 katas. That a suit for arrears 
of rent for the years 1270 and 1271 (1863-64) had been brought, 
and adecree obtained against the defendants. That the defend- 
ants had paid off the amount decreed; but that the balance, with 
interest, for 1273 (1866), which, after deducting the amounts 
paid per account paper, amounts to rupees 8,327-12-5, had not 
been paid, though repeatedly called for. 

-The plaintiff deposed as follows :— 

“The defendants, Mathuranath, Pryanath, and Prasanna 
Chowdry, and Jaggat Tara Chowdrain took in ganti tenure, 
under potta, granting kabuliat, 6,000 bigas, at the annual rent of 
rupees 4,500, at the rate of 12 annas, and 1,265 bigas, at the 
rate of 10 annas, in all at the annual rent of rupees 5,290-10, in 
Sunderbun lots Hasnabad, Mohunpore, Shulkuly, and Kuley 
Danye, the zemindari of my employer Nazar Ali Khan Baba- 
dur, and are in possession thereof in jote since 1258 (1851). The 
quantity of 667 bigas 14 katas was found to be in excess over 

(1) An occupant of lands at a fixed rent and by heritable tenure, 
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and above the quantities stated above on measurementinthe year 
1270(1863). Deducting the payments for the year 1273 (1866) the 
amount of the arrears is rupees 7,590-2, on the land stated above, 
and fhe amount of rupees 417-5 on the excess lands, at the rate 
of 10 annas ; in all the amount of rupees 8,007-7, arrears of rent, 
is due from the defendant; no separate writing has been made 
regarding the excess lands found on measurement. The defend- 
ants are bound to pay the rent of the said lands under the condi- 
tions of the kabuliat. I obtained a decree, and have realized the 
rent of the said excess lands for the years 1270 and 1271 
(1863-64); the claim will be proved by receipts and documents, 
andwitnesses. I know not whether Mohunpore isheld by Jaggat 
Tara and Padma Kumari, separate. I have no objection to 
receive from Jaggat Tara and Padma Kumari the amount of 
rent admitted by the deponent on the part of the said Jaggat 
Tara and Padma Kumari to be arrears on the lands of Mohun- 
pore held in their possession. I know not what amount has 
been found to be excess in each of the lots on measurement.” 

The defendants, Jaggat Tara Chowdrain and Padma Kuma- 
ri Chowdrain, relied on the fact that of the lots mentioned in the 
plaint they were in possession of lot 95 alone; that under a 
previous decree of the High Court, dated 12th March 1866, in 
Appeal No. 398 of 1865, they had been already held liable to 
the plaintiff for arrears of rent for that lot. They admitted their 
liability in respect of that lot, but contended that they ought to 
have been sued separately. . 

Their agent, Sheikh Tamijooddin, deposed: “ My employers 
held jointly with other shareholders the Sunderbun lots Has- 
nabad, Mohunpore, Sulkuly, and Kuley Danye, the pro- 
perty of Nazar Ali Sahib; but the said estate has been divided 
among the shareholders and my employers. Jaggat Tara and 
Padma Kumari have got and hold Mohunpore only, separate, 
under batwara.” 

Jadab Chandra Roy, authorized agent of Roy Pryanit: Chow- 
dry, stated: “ Formerly Roy Pryanath Chowdhry held the 
quantity of bigas 18,650 on jumma; the quantity of bigas 
667-14 found to be excess in the recent measurement made 
in the absence of my employer, is held by him as his jummai 
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land. The rental of the tenure formerly was rupees 12,823-9, 
but in the recent settlement made by the said Khan Bahadur, 
the net rent has ‘been fixed at rupees 10,408-13-6, reducing the 
rate, that is 10 annas in the-place of 12 annas, and 8 annas in 
that of 10, cancelling the former potta The moiety of the 
said tenure is held by Roy Mathuranath Chowdry and others, 
and the other moiety is held by my employer. Rupees 2,503-6-9 
is the net amount of arrears up to 1273 (1866) on the lands 
comprised in the share of my employer. The gantidari right 
in the said four lots is held by my employer and Roy Mathura- 
nath Chowdry; Jaggat Tara has no gantidari right in the said 
lots, and is not a shareholder therein. Jaggat Tara Chowdrain 
having got part of the lands of lot Mohunpore on jumma from 
my employer, holds possession thereof, and pays the rent to my 
employer. She is merely a ryot holding the said lands in Mohun- 
pore.” He admitted the kabuliat executed by Chandra Prasad, and 
stated that Kazim Ali, whom he had called as witness, was the 
adviser of the plaintiff, and received any deposits made into his 
hands, 

The defendant Mathuranath Chowdry entered no defence. 

The Deputy Collector fixed the following issues : 
` 1. Whether the plaintiff had made a new settlement and 
granted a new potta to the defendants at the annual rent of 
rupees 10,408-13-6? 

2. Whether the land in dispute had been on measurement 
found to be in excess of the original quantity, and whether 
the defendants were bound to pay the rent thereof? 

3. Whether the defendants, Jaggat Tara and Padma Kumari 
were entitled to pay to plaintiff the rent of their share of the 
estate admitted by them ? 

He held, on the first issue, that the defendant, Pryanath 
Chowdry, had failed to prove the new potta relied on by him, 
which, admittedly, was not registered. On the second issue, that 
Pryanath Chowdry admitted the excess of 667 bigas 14 katas 
found on measurement, but pleaded the measurement was made 
in his absence. But as he had stated (by his agent) that the 
new settlement was made with him by plaintiff including the 
excess land, his plea of the measurement having been made in his 
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absence failed. On the third issue, after reference to the High 1870 
Court’s decree, dated 12th March 1866, that ‘the defendants ae 
Jaggat Tara and Padma Kumari were, on their admission that Cae 
they held a share of the lands in suit, liable to pay the rent of Ror. 
the land held by them separately to the plaintif. He, 
therefore, ordered “that of the claim, the sum of rupees 
1,824-6, with proportionate costs, be decreed to the plaintiff against 
Jaggat Tara and Padma Kumari; and the remaining portion of 
the claim, with proportionate costs, be decreed against the other 
defendants. Further, be it known, that defendant Mathura- 
nath has entered no defence, and the case is decided as regards 
him ex parte.” : 

The defendant Pryanath Chowdhry, and after his death his 
sons and legal representatives, Roy Bhupendra Nath Chowdry, 
and Roy Ganendra Nath Chowdry, and Roy Narendra Nath 
Chowdry, appealed to the High Court. 


Pnacoos, C. J., relied on Prasanna Kumar Pal Chowdhry 
v. Kailas Chandra Pal Chowdhry (1) and Roy Priyanath Chow- 
dhry v. Prasanna Chandra Roy Chowdhry (2), and held that the 
plaintiff's suit ought to be dismissed, on the ground that Chandra 
Prasad Bose being the person to whom the land was leased, and 
who agreed to pay the rent, was by law the tenant; and that there 
wasno proof that the defendants ever made known to the plaintiff 
that the lease was taken benami for them; and that the Deputy 
Collector had founded his decision on matters extraneous to the 
lease, which he had no jurisdiction to enquire into. He, there- 
fore, reversed the decision of the Deputy Collector. 

Mirrer, J., wasof opinion that Prasanna Kumar Pal Chow- 
dhry v. Kailas Chandra Pal Chowdhry (1) and Roy Priyanath 
Chowdhry v. Prasanna Chandra Roy Chowdhry (2) did not 
govern the case; that, under Act X of 1859, suits for 
rent could only be brought in the Collector’s Court against 
the actual tenants themselves. Here Chandra Prasad Bose 
was on all sides admitted to be a mere benamidar, who had no 
interest whatever in the properties covered by the lease, and was 
therefore not the actual tenant within the meaning of the Full 
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Bench decision” referred to; and the question whether he was 
tenant or not, didnot therefore arise ; ; that the Deputy Collector 
had jurisdiction fo try the suit, which was brought against those , 
actually in possession of the land as tenants. « 

Both Judges were of opinion that no suit would lie in the Col- 
lector’s Court against the surety defendants. 

The opinion of the Chief Justice prevailed, and plaintiffs 
appealed under section ‘15 of the Letters Patent of 1865, against 
his decision. 


The Advocate-General (with him Baboo Ashutash Dhur) for 
the appellant.—The suit ought not to have been dismissed. 
The decree of the Deputy Collector was wrong in so far as it 
was not a joint decree against all the defendants except the jamin- 
dar (surety) defendants who are now out of the suit. In this 


‘respect the decree of the Deputy Collector should be amended, 


In a previous suit for the rents of 1270 and 1271 (1863 and 1864) 
which was decreed, the two ladies, Jaggat Tara Chowdrain and 
Padma Kumari Chowdrain, intervened, and they are now properly 
made defendants. The suit is rightly brought in the Revenue 
Court for rent in respect of the use and occupation of land, against 
those who are really interested in the land as shewn by their actual 
use and occupation of it. 

They only are the actual tenants within the meaning of Act 
X of 1859. There is no misjoinder ; the different parties are not 
sued in respect of their separate lots, The suit is brought agamst 
all the tenants jointly, and a decree ought to be given against them 
jointly, becauée the plaintiff could only sue for rent of the lands 


as mentioned in' the lease, and has no cognizance of any separa- 


tion in interest which may have taken place subsequently to the 
granting of the lease’ without his sanction. To recognise such 
a severance would be to create a new tenancy. It is admitted 
by all parties that Chandra Prasad Ghose has no interest 
whatever in the land; that he was a mere Jenamidar. If a suit 
had been brought against him on the ground that he and he 
alone had entered into an express contract with the plaintiff 
under the potta and kabuliat, it would have been sufficient for 
him to answer, “ you knew at the time that only my name was 
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to be used, and that I personally was to have no interest under 
the lease.” Prasanna Kumar Pal Chowdhry v. Kailas Chandra 
Pal Chowdhry (1) went mainly to show that équities cannot be 
determined in a Revenue Court. Here no question of equity 
arises. The suit is simply against those who were found to 
be the actual tenants of the land and against whom previous 
decrees for rent in favour of the plaintiff had passed. Judoonath 
Paul v. Prosunnouth Dutt (2) and Sedee Nazeer Ali Khan v. 
Rajah Ojoodhya Kam Khan (3) weve also referred to. 


Baboos Ashutash Chatterjee and Khettranath Bose for the repre- 
sentatives of Roy Pryanath Chowdry, respondents, contended that 
Chandra Prasad Bose, whose name only was mentioned in the lease, 
was the person against whom he suit ouglit to have béen brought. 
The plaintiff seeks to make the defendants liable solely on ac- 
count of their having a beneficial interest in the land leased, and 
this is a question which the Deputy Collector had no jurisdiction 
to entertain, Prasanna Kumar Pal Chowdhry vw. Kailas Chan- 
dra Pal Chowdhry (1). Pryanath Chowdry could not be made 
liable for rent of excess lands, the measurement having been 
made in his absence. The defendants, Jaggat Tara and Padma 
Kumari, were not shown to be the tenants of the plaintiff; the 
decree against Pryanath Chowdry had gone mainly on the 
admission of these defendants of their liability. This was an 
injury to him. ; 


The Advocate-General in reply.—The Chowdrys could not be 
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injured by a joint decree passed against them and the ladies. | 


The ladies must do one of three things: First, they might pay 
for more land than they admittedly held,—this would positively 
benefit the Chowdrys who would contend that the ladies could 
not recover money paid by them voluntarily in their own wrong, 
and with the knowledge that they were not liable; secondly, they 
might pay for lot 95 alone, in which case the Chowdrys would he 
still uninjured, for they would only have to satisfy the decree 


(1) Case No 286 of 1866; 23rd Soptem- (2) 9 W.R.,71. 
ber 1867, (8) 8 W. R, 399. 
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to the extent of their own admitted liability; thirdly, the ladies 
might pay for less than the amount of land contained in lot 95 
for which they admitted their liability. The Chowdrys could 
then recover from them the amount they would have to pay in 
excess of their own share, to satisfy the decree; and would rely 
on the ladies’ own admission against themselves. 


` Notman, J.-(after briefly stating the facts) continued :—The 
first question we have to consider is what is the effect as between 
the plaintiff and the defendants of the lease taken by Chandra 
Prasad. It may be quite true that as between Chandra, Prasad 
and the defendants, or some’ of them, Chandra Prasad may 
have nō intérést, and his name may have been used merely 
for the convenience of the pergons réally interested. But as 
between the plaintiff and Chandra. Prasad the question is 
totally different. The person to whom the lessor granted the 
lease was Chandra Prasad. Chandra, Prasad, and Chandra 
Prasad alone, agreed for the payment, “and bound himself by 
the stipulations inthe lease. The, defendants did not enter 
into. any contract.with the lessor, They did not choose to bind 
themselves: The. sureties do not bind themselves for the pay- 
ment of rent and performance of the covenants by the defend- 
ants, but only for the acts of Chandra Pragad, and would 
apparently be discharged from.liability by such a dealing by the 
lessor with Chandra Prasad as the principal, as would, accord- 


_ ing to the ordinar y rules of law, discharge the surety of any ofher 
- principal. Whatever may be the case upon the question of pro- 


perty as between’ the defendants and Chandra Prasad, or the 


“defendants and third persons, as between the lessor and Chandra 


Prasad, the contract is a reality. © , ` 

The Advocate-General argued that the Chief Justice was in 
error in saying that the land was demised to Chandra Prasad, 
and that he covenanted to pay the rent, The argument comes 
to this, that the potta and kabuliat, by which that demise was 
created, might be contradicted by oral testimony as to what the 
real contract was. Now this cannot be done. It is a well 
established principle of law, which has been recognized in this 
Court, that evidence is neyer admissible to show that a person 
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who sppears on the face of a written contract to be personally: 
a contracting party isnot really a contracting party, and, there- 
fore, not liable as such upon the contract. It is quite. another 
matter whether evidence may be admitted to ‘i another 
person as the principal. s 

The contention that the defendants, in the name of Chandra 
Prasad Bose, stipulated to pay the rent now sought to be 
recovered, being for the excess land on certain conditions, is in 
my opinion wholly untenable. 

I think, that under the potta and kabuliat as they stand, 
Pryanath and Mathuranath acquired nothing, and did not ren- 
der themselves liable to pay rent ‘to the lessor. 

If the rent had not been paid to the lessor’ by ‘Chandra 
Prasad or his heirs, the lessor might have had a right to 
resort to the defendants, and to hold them liable. But that 
is a right. arising out of the peculiar relations of the several 
parties to each other, not a right which can be enforced under 
Act X of 1859. Under the, 23rd section of that Act, clause 4, 
suits for arrears of tent due‘on account of land are made cog- 
nizable by the Collector alone. That section does not empower 
the Collector to try any question except between a landlord 
and his tenant. He is not empowered to entertain suits, nor is 
the jurisdiction of the ordinary Civil Courts taken away, in 
respect of any collateral contracts, or the “obligations arising out 
of any relation that may exist between the parties beyond that 
of tenancy in respect of which rent is claimed. 


In the present case, I think that Pryanath and .Mathuranath ' 


could not have been sued in the,Collector’s Court for rent by. 
the lessor, unless some thing occurred subsequent to the potta 
and kabuliat to create “the relation of landlord and tenant 
between themselves and the lessor. 

If, after the grant of the potta, the lessor discovered that 
Chandra Pershad was merely in name the lessee; that-he was ån 
agent by a contract in whose name the defendants had obtained 
possession of the property *demised fo him; if Chandra Prasad, 
or Chandra Prasad’s heirs, aè appears to have been the case here, 
had disclaimed all interest in the property; if the defendants 
had paid their rent to the lessor, and the lessor had accepted 
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the same from them as his tenants, the defendants might have 
rendered themselves directly liable for rent; but if so, so far as 


Oxowpry 
r that liability would be one enforcible by ordinary suit for rent 
RANOHANDRA , > 
„Ror, in the Collectors Court, it would only be upon a new contract 


to be implied from their acts and those of the lessor. If, in the 
present case, any new contract could be implied from the 
conduct of the parties in paying and receiving rent, or 
otherwise, I think the action might be maintained. But it 
is plain that the parties are not agreed as to the terms of any 
new contract. 

In the former suit for the rents of 1270 and 1271 (1863-64), the 
plaintiff joined in one comprehénsive plaint Saroda Prasad, the 
heir of Chandra Prasad, the defendants Mathnranath and Prya- 
nath, and the sureties. Down to the date of that suit, it is 
evident that there was no new contract in which Pryanath and 
Mathuranath were treated as the contracting parties liable 
for the rent. Baroda Prasad disclaimed all interest, and was 
released. There was a decree against Pryanath and Mathura- 
nath, and if the matter had rested there, and Pryanath and 
Mathuranath had paid subsequent rents on the footing of that 
decree, it may well be that they or their representatives might 
have been sued at the present day as tenants. But the plaintiff 
appealed, and the ladies, Jaggat Tara and Padma Kumari, put 
in a petition alleging that they also were tenants, and should be 
made liable jointly with Pryanath and Mathuranath. A Divi- 

«sion Bench of this Court made the ladies jointly liable as to 

‘part of the rent with Pryanath and Mathuranath, but to that 
Pryanath and Mathuranath have never assented, either directly 
or indirectly. In the present suit, the plaintiff seeks to charge 
the representatives of Pryanath, the representatives of M athura- 
nath, and the two ladies, Jaggat Tara and Padma Kumari 
Chowdrain, as jointly liable. 

‘As it cannot be shewn that the parties agreed to the same 
terms, there is no contract, and ‘therefore I must say that no 
new contract has been substituted for the original one; nothing 
has taken place to alter the relation of the parties, according 
to which Chandra Prasad was the contracting party, the tenant 
liable for the rent, and the defendants or some of them being 
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the persons who had used his name, were bound to indemnify 
him, and liable in equity to answer for the paymentof the rent * 
by Chandra Prasad to the plaintiff. 

Under Act X of 1859, a Collector has no jurisdiction to 
adjudicate upon the rights and liabilities arising out of such 
relations. The extent of the liability of the several defendants 
depends on the extent of their interest in the tenure. For the 
determination of the question whether either, and which of them, 
is liable, and if so, to what extent, according to the decision in 
the Full Bench case already quoted, recourse must be had to the 
ordinary civil tribunals which have cognizance of all civil cases 
in which their jurisdiction is not expressly taken away. 

I may add that it isa general rule that Courts of Law will not 
take cognizance of distinct and separate liabilities in one suit, 
and neither in the Civil Court, under section 8 of Act VIII of 
1859, nor in the Collectors Court, under any law that I ever 
heard of, can a cause of action against A. and B, for one demand 
be joined with a cause of action against A., B., and C., or a cause 
of action against C. alone. They are not causes of action 
against the same parties. In my opinion the claim against 
Jaggat Tara and Padma Kumari for the rent of a portion of 
the tenure cannot be joined in the same suit with the cause of 
action against Pryanath and Mathuranath or their representa- 
tives. 

I think it clear that Pryanath had a right to insist that he and 
Mathuranath were alone liable for the rent, and that he is not 
liable asto any part of the rent jointly with Jaggat Tara and' 
Padma Kumari. If these ladies are his tenants, it is clearly pre- 
judicial to him that they should be permitted to pay rent directly 
to the superior holder. It would tend to nothing but confu- 
sion of rights if any thing of the sort could be allowed. It 
would materially affect the value of Pryanath’s tenure if he were 
going to sell it, if it were found that another person was 
paying rent for a portion of it. Mr. Justice Mitter says: 
“ Rightly or wrongly, the Deputy Collector has passed a de- 
‘cree against those two ladies, and as they are satisfied with 
c it, the appellant Pryanath ought not to be allowed to complain, 
“when itis clear that the effect of that decree has been to 
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* reduce his liability.” But, I think that a man, who, if liable at 
all, is liable solely, has a right to insist that he shall not be made 
liable jointly with a stranger. He has a right to say, “ I do not 


- choose to run the risk of the costs of an action for contribution 


to which I shall be exposed if a joint decree passes against 
myself and another, if that other chooses to pay the whole 
debt.” 

In English Courts of Justice, it has long been settled that if 
an action is brought against two persons on a contract alleged 
to be joint, if one allows judgment to go by default, or expressly 
admits the debt, and the case goes on against the other, whose 
liability to the entire debt is proved on the trial, but it is 
shewn that the party against whom judgment has gone by 
default, and who has admitted the debt, is not jointly liable, judg- 
ment cannot be given as against the defendant who has appeared 
and defended, jointly with the one who has no defence, but the 


suit must be dismissed altogether—see Shirreff v. Wilks (1) and 


Gray v. Palmers (2)—unless the plaintiff is allowed to amend . 
by abandoning his snit against the other defendant as was the 
case in Greaves v. Humfries (3). 

I think that as regards the surety defendants the Deputy 
Collector had no jurisdiction. I may add that they are sureties 
for Chandra Prasad and his heir, and that by the discharge of 
Chandra Prasad’s heir, Baroda Prasad, all remedy against them 
is gone. 

I, therefore, think that the Chief Justice was right in holding 
that the suit must be dismissed, and I would affirm his judg- 
ment with costs. 


JACKSON, J., (after stating the facts continued):—In deter- 
mining this appeal, it is necessary first to consider whether the 
Full Bench Ruling (4) cited governs the case; and, second, 
whether the suit was in fact beyond the competence of the 
Collector’s Court. 


* Tt must be borne in mind that the case was before this Court 


in regular appeal; that, for this reason, all questions of fact, no 


(1) 1 Bast, 82. (4) Case No. 236 of 1866; 23rd Sep- 
(2) 1 Esp. Bep., 185, tember 1867, 
(8) 4 E & B., 861. 
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less than of law, were open to consideration by the Division 
Court, and consequently by us, on the appeal; and especially 
that the contract between, and the liabilities and remedies of, 
the parties must be viewed and considered in accordance with 
the principles and practice administered by the Courts in Bengal. 
I think there is a clear distinction between the present case 
and that decided by the Full Bench. In the latter case, the 
plaintiff having granted a potta to Gopal Chandra Mookerjee, 
and having treated him as the tenant, having also made a peti- 
tion to the Collector to sell the patnifor rent due from Gopal 
Chandra, afterwards brought a suit for subsequent arrears 
against Gopal and Paran Chandra Pal Chowdry and his wife, 
alleging these two persons to have beneficial interest in the lease. 
The wife denied having any interest at all, the plaintiff proposed 
to abandon his claim against her, but the husband insisted that 
the liability of both should be tried. There was thus a real 
contest for the purpose of establishing a liability on the part of 
a defendant, who denied it, and who was not primd facie liable 
for the rent; and evidence was, consequently, gone into, to show 
from what sources the purchase-money came, and upon a 
question whether the wife had independent means, or had a 
joint treasury with her husband. The Fall Bench was then 
asked to decide, among other things, “‘ whether the Collector was 
* competent to try whether Paran Chandra Pal Chowdry alone 
“was beneficially interested in the patni ; upon the ground that 
** whatever interest his wife might have hadin it was benami for 
“him; or whether Paran Chandra and his wife were jointly 
“ beneficially interested, or, if not jointly, what was their respec- 
“ tive interest therein, for the purpose of ascertaining whether 
“« Paran Chandra and his wife were jointly liable for this rent, or 
“ whether they were to be rendered liable according to their 
“ respective beneficial interest in it.” This question was an- 
gwered in the negative, after some debate whether it really arose 


in the case. Iwas one of the Judges who gave that answer, 


and I said: “ It seems to me to be such a case as is not within 
“ the jurisdiction of the Collector, who is restricted to try ques- 
« tions between a landlord and his actual tenants, persons between 
“whom, directly or indirectly, some engagement has been entered 
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1870 “into. But where the landlord seeks to make other persons liable 
Brrixpenart « by reason of their having a beneficial interest in tenure, he must 
Rasceixpra - resort to the assistance of the regular Civil Courts, which “take 

Ror. cognizance of all causes of action of which their cognizance is 

“ not expressly taken away ;”—and I think that is also the effect of 
the answer ag given by the other Judges. 

In the present case the facts are very different; not only does 
no one defendant repudiate liability (on the contrary, as remarked 
by the Chief Justice, liability is eagerly claimed by all the 
defendants), but the liability of each defendant has been affirmed 
in previous decisions between the parties, the only dispute being 
not between the plaintiff and the defendants or any of them, but 
between one’ of the defendants who claims for himself and a 
co-defendant (who has not appeared) the exclusive liability 
and of course exclusive beneficial interest under the lease, and 
the two female defendants who claim interest and admit liabi- 
lity, but allege their liability to be limited and separate, though 
they do not set up any legal foundation for that part of their 
allegation. 

There is not, therefore, as it seems to me, the least necessity, 
in this case, for dealing with any such question as was held by 
the Full Bench in the case cited to be beyond the cognizance of 
a Court of Revenue. 

It is necessary now to enquire whether, on any other ground, 
there was defect of jurisdiction in the Collector; and I must 
observe that none of the parties having objected to the juris-. 
diction, but the suit having gone on trial, it seems to me very. 
doubtful whether it would be just to dismiss the suit with costs. 
of both Courts, even if the want of jurisdiction were manifest. . 
In my opinion, the Collector was fully competent to hear and 
determine the suit, and I apprehend that the Revenue Courts 
have tried by thousands, and are every day trying, suits where, 
either landlord or tenant is a benami holder; in other words, where 
on one side or the other of the contract, the name used is not 
that of the real contracting party. In this very large class of 
cases, it seems to me that the rule in regard to the admission `of 

’ "parol evidence to vary written contracts will not apply; and I 
conceive that the decisions refusing to allow an agent, who. 
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enters into a written contract, in which he appears as principal, 
to offer parol evidence for the purpose of exonerating himself, 
are wholly wide of the case before us. There is, in my opinion, 
no question here of surrender, nor of substituting one contract 
for another. The principle of one of the common forms of 
benami contract in this country is that A. contracts with B., 
though by the desire and for the convenience of one qr other of 
those parties the name of C. is used instead of the name of that 
party (1). It is clear that, in such a case, C. did not contract at 
all. He was not the agent for either, but was, and is, a stranger 
to the whole business. And that this was so asto Chandra Prasad, 
the Furzi (ostensible principal) in the present case, is clear not 
only from his own statement and that of his personal representa- 
tive after his death, in a former suit for rent of the same lands, 
but from the allegations of all the parties to this suit; and from 
the history of the tenancy, there can be no doubt whatever 
that Chandra Prasad never had and never claimed the slightest 
jnterest in the lease. Nor, as I think, was he in any sense au 
agent for the lessees ; in truth he did not act in the matter at all 
for himself or for others, but the real principals, with his 
permission, used his name. l 

But it seems to me the case does not rest merely on the con- 
tract. The plaintiff alleged, and the defendants admitted, that 
they had got the land, and surely the holding of the land admit- 
tedly under the plaintiff entitled the plaintiff to the rent. 
There is a case, Judoonath Paul v. Prosunnuth Dutt (2), where, 
under a benami contract, the landlord recovered rent from the 
parties in possession, although no previous realization of rent 
from them was proved. The case before us is agreat deal 
stronger, for the plaintiff has got previous decrees against all 
the defendants, and it is noticeable that, in the case <I have 
just referred to, the Full Bench decision, which is supposed 
to be an authority for the jadgment now under appeal, is cited and 

(1) See the case of Sheik Bahadoor Ali Bruce, at pages 72-3 of the judgment in 
v. Sheikh Dhomun, 1 Sel. Rep., 250, and Gopee Krist Gosain v. Gunga Persaud 
Mussamut Hyatun v. Mohummed Hussun Gosain, 6 Moo. I. A., 58; Note by L. 8. 
Khan, 4 Sel. Rep., 134, and see the re- Jackson, J. 


penled Regulation XVII of 1793, sec.27; (2)9 W.R, 71. 
sce also the observations of L, J. Knight 
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declared to be in accordanee with the principles on which the 
learned Judges there proceeded. And where the admitted 
occupancy of the lands indicates the real tenancy, and orro- 
borates the statements of the parties as to the true contract, I 
cannot conceive any reason why the plaintiff should be debarred 
from recovering his rent in the Collector’s Court, 

This, bę it remembered, was not a mere suit for arrears of 
rent as originally reserved, nor a suit for the purpose of estab- 
lishing the liability of the defendants, for that had been deter- 
mined in the previous suit. It was occasioned by the defend- 
ants setting up a recent settlement, which, according to their 
contention, entitled them to a lower rate; and also partly, no 
doubt, by the reluctance of Pryanath Chowdry to admit that 
he held jointly with the two ladies.“ I conceive that the plain- 
tiff’s right to recover rent from the defendants was based upon 
their occupation of the land, their acceptance of the covenants 
and liabilities of tenancy, and the previous decisions on that 
point; and that the production of the kabuliat was only neces- 
sary for the purpose of shewing what the terms of the agree- 
ment were. Indeed, regard being had to the facts, and to the 
previous decisions between the parties, I imagine that the 
plaintiff might very well have dispensed with the production 
of the kabuliat altogether. 

It seems to me, therefore, that the main question in this case 
was a question of fact, namely, whether there was evidence of 
the joint liability, alleged by the plaintiff, on the part of all the 
defendants. f 

In my opinion, there was such evidence in the admissions of 
the defendants themselves, in the sworn statements of the agents 
who were examined, and in the previous judgments; nor do I 
think that, if we got over the first diffculty of making a decree 
at all in this case, there can be any question of what the decree 
should be. The defendant Pryanath, no doubt, repudiates any 
joint liability with the two ladies, but I conceive that he has no 
grievance in the terms of a judgment which, while it tends to 
lessen his liability for the particular rent sued for, decides 
nothing as between himself and the co-defendants so as to pre- 
judice him in any future litigation regarding the interests claimed 
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by them respectively, As to the two ladies, they expressly ad- 
mitted a joint liability in the first instance, though they set 
up a subsequent partition, to which the assent of the landlord 
was not alleged, as far as they were concerned; therefore I 
conceive there was nothing. in the way of making a decree 
against them on their own admissions; and if it had not been 
for the plaintiff’s consent, I should have thought that, a decree 
against the defendants jointly would have been the proper ter- 
mination of the suit. Itis not, indeed, very easy to account 
for the form of the previous decree of this Court between the 
parties, dated the 12th March 1866, nor is it precisely appa- 
rent in what position as to execution the parties were left by 
that decree. We may assume, however, that for some roason or 
other the parties there acd tiesced in adecree so worded, and 
probably the rent was paid without further objection. It is not, 
perhaps, necessary to decidg here what decree could have 
been made if it had been quite clear that the two ladies were 
not tenants, and could not, therefore, be jointly liable for the rent. 
But I think, that the procedure of our Courts quite admits 
of such a result as a judgment against one or more of several 
parties charged as jointly liable, the suit as against the rest 
being dismissed in consequencg of their liability not being 
made out, And in the particular case before us I think it would 
have been obvious that the plaintiff was compelled, by what had 
previously occurred, to sue all the defendants. 

I, therefore, think the decision complained of must be reversed, 
and the judgment of the Deputy Collector restored (the plain- 
tiff having expressly consented to the decree being given in 
that form, see the last sentence but one of his examination (1), 
and not now offering any objection to the decision that Jaggat 
Tara and Padma Kumari do pay a certain part and the other 
defendants the rest), the only exception being as to the amount 
alleged to have been paid to the plaintiff’s agent as to which, as 
suggested by Mr. Justice Mitter, there must be further inquiry. 

Of course in the view which I have taken of the case, the 


parties sued being held to be (with the knowledge of the sure-, 


ties) the real contending parties, it follows that the sureties 


(1) Ante, p. 237. . 
33 
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really made themselves responsible for these parties, and not 
for Chandra Prasad. 


Kumar, J.—I concur in this judgment. 


[ORIGINAL CIVIL.] 





Before Mr. Justice Phear. 
EDWARDS v. MULLER. 


Commission—Eizamination de bene esse—Evudence—Act VIII of 1859, 
38.175, 179. 


A de bene esse examination of a witness about to lenvo the jurisdiction of the 
Court must be taken by the Court, unless the parties consent to the evidence being 


taken under a Commission. 

In this suit, Mr. Edwards, the plaintiff in the cause, had beon 
examined de bene esse under a commiasion prior to his departure 
for England. The deposition so taken was now tendered in 
evidence. 


Mr. Hyde for the defendant objected.— Under section 173 (1), 
it appears clear that the party about to leave ought to be examined 
by the Court itself; the Court has no power, under Act VIII 
of 1859, to appoint a commission for the examination of a wit- 


_ ness de bene esse. The sections relating to the appointment of 


commissions for the examination of witmesses are sections 
175—179, inclusive, anda state of circumstances under which a 
commission might issue are three: Ist, when a witness is resident 


(1) Act VIIL of 1859, s.1738.—“Tf a witness forthwith or on any day that 
witness be about to leave the jurisdiction may bo fixed for that purpose, of which 
of the Court, or other good and suffici- due notice shall be given to the parties 
ent cause can be shown, to the satisfac- if the day bo fixed in their absence. The 
tion of the Court, why his examination witness shall be examined, and his depo- 
should be taken immediately, it shall be sition shall be taken down in writing in 
competent to the Court, upon the appli- “the manner herein before prescribed; and 
cation of either party, or of the witness the deposition so taken down may be 
at any time, after the institution of the read in evidence at any hearing of the 
guit, to take the examination of such suit.” 
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more than a hundred miles from the place where the Court is held; 
2nd, when the witness is unable to attend before the Court from 
sickness or infirmity; and 3rd, when a witness is specially 
exempted by reason of rankor sex. In all these cases it is impossi- 
ble or inconvenient for the witness to be examined personally by 
the Court. The Court, therefore, allows a commission to issue. 
But in the case of a witness being about to leave the jurisdiction 
of the Court, there is no reason why the Court should not itself 
examine him. The Legislature has, accordingly, made this dis- 
tinction ; not being willing to forego the advantage of giving the 
Court the opportunity of observing the demeanour of a witness, 
except where constrained by necessity so to do. 

Mr. Phillips, contra.—The 178rd section has a different object. 
It provides for the admissibility of depositions without proof that 
the witness is out of the jurisdiction at the time of the trial. The 
174th section provides for the general case, where the witness is 
unable to attend at the trial from sicknessand other sufficient causes, 
and the terms of the section are wide enough to include the case of 
a witness leaving the jurisdiction, and to entitle the Court to 
issue a commission. The practice has been to issue commissions 
in such cases as the present, and no doubt has ever been raised as 
to the powers of the Court. 

Mr. Hyde in reply. 

Puear, J, said, after some consideration, he was of opinion 
that the evidence was not admissible. Not having been taken 
before the Court, the deposition was not admissible, except by con- 
sent. It was usual, in cases of this sort, for parties to waive 
objection on this ground at the time that the order for the com- 
mission was obtained; but it appeared that nothing of the kind 
took place in this instance. (1) 


Attorneys for plaintiff: Messrs. Robertson and Co. 
Attorney for defendant: Mr. Leslie. 


(1) The attention of the Court does Hodge, 2 Swanston, 258; Cor v. Champ- 
not appear to have been called to the, neys, 6 Mad. and Gel., 262; and see Mit- 
inherent jurisdiction of a Court of Equi- ford on Pleading (fourth edition), pp. 52, 
ty to issue a Commission totakeevidence 149, 150, and cases there cited; and 
de bene esse, See Gresley on Evidence in Jeremy’s Equity, p. 272, 

Courts of Equity, p.90; Bowden v. 
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Before Mr. Justice Norman. . 


RUPLAL KHETTRY ann anormerw. MAHIMA CHANDRA 
ROY (1). 


Interim Injunction to stay Sa, x. 


The plaintiffs, who were in possession of cartain prenit ^ \ brought a suif to restrain 
tho defendant from solling a share in them which he hà sttached i in execution of 
a decree upon a mortgage to himof that shuo, and to set asis, \the deed of mortgage. 
According to the plaintiffs’ case, they (the plaintiffs) were \possession under a 
decree of Court obtained upon a mortgage executed to them by- N executor of the 
will of the last proprietor under a power contained in the will, and, ‘mortgagor to 
the đefendant, who wore tho brother and the son of the testator) x ‘Apo interest 
in the property at the time of their mortgage to the defendant. plaintiffs 
applied for an ad interim injunction, and the Court granted the application. 

THIs was an application for an injunction to restrain the 
defendant from selling certain property, viz., a house No. 8-12, 
in Raja Gurudas’s Street, until the suit in which the plaintiffs 
claimed an interest in the property should have been heard. 

One Kisto Chandra Das died in 1865, leaving three sons, 
Radhanath, Bonomali, and Troyluckonath. He left a will, by 
which he left his son, Radhanath, absolute devisee of his proper- 
ty, which included the said house, and against which his son, 
Bonomali, caused a caveat to bë entered, but he afterwards 
withdrew it, and probate was granted of the will on April 28th, 
1865. In August 1866, Radhanath died, leavinga will, by 
which he made Troyluckonath his executor, giving him, under 


(1) Inan application of the same kind 
made before, Markby, J., in Sreenarain 
Chucherbutty ¥. A. B. Miller, on March 
22nd,1870, itappeared thatthe plaintiff was 
formerly amember of ajoint Hindufamily, 
but that many years ago partition had 
taken place ; that subsequently to the par- 
tition, the plaintiff had purchased the pro- 
perty, consisting of certain houses, with his 
own money, and had been in undisputed 
possession of it ever since; that the pro- 


of the plaintiff ; that the plaintiff had 
filed a claim which had been disallowed ; 
and that the plaintiff had then brought 
the present suit to have his right, title, 
and interest in the said property declared, 
and for an injunction to restrain the 
defendant from selling it. Tho property 
was at the time of the application adver- 
tized for gale by tho defendant. Markby, 
J., said, he thought the real question 
was whether the interests of the parties 


party had been attached by the defendant, swould suffer by the sale; the plaintiff 
the assignee of the estate of R. Dodd might be injured by the sale, but the 
and other ingolvents, in execution of a creditors could not be prejudiced by stay- 
decree obtained by the insolvontsagainst ing tho sale. He, therefore, granted the 
one Mirtunjoy Chuckerbutty, the brother application. Costs to be costs in the cause: 
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certain circumstances, the power to mortgage the said house. 
He left one son, Megnath, by whom a caveat was entered 
against the will, but probate of the will was granted on August 
18th, 1866. Troyluckonath, under the power given him in the 
will of Radhanath, mortgaged the said house to the plaintiffs, 
to secure an advance of rupees 6,500, on August 17th, 1867. 
Default was made in the payment of the mortgage money, and 
the property was put up for sale by auction, by the plaintiffs, 
under the power of sale contained in their mortgage deed, but 
was not sold as the defendant set up a claim to it. The 
plaintiffs thereupon brought a suit for foreclosure, on May 16th 
1868, in which they obtained a decree for foreclosure on June 
llth, 1868, which was made absolute on July 15th, 1869, and 
they obtained a decree for possession on September 9th, 1869, 
and were in possession at the time of the present suit. 
Megnath and Bonomali had, meanwhile,on March 26th, 1867, 
executed a mortgage of two-thirds of the said premises to the 
defendant. Default being made in payment of the mortgage 
money, the defendant brought a suit, to which the plaintiffs 
were not made parties, and obtained a decree for sale on January 
6th, 1868. On April 23rd, 1870, the defendant advertized that 
two-thirds of the said house would be sold in pursuance of his 
decree. The plaintiffs thereupon brought the present suit for 
an injunction to restrain the sale, and they prayed that the mort- 


gage deed of March 26th, 1867, might be brought into Court 
and cancelled. 


Mr. Kennedy, for the plaintiffs, contended that these mort- 
gagors had had absolute property in the premises he mortgaged to 
them, under the wills of Kisto Chandra and Radhanath; that 
a cloud would be thrown on the plaintiffs’ title by allowing 
the mortgage of the 26th March 1867 to stand good, and per- 
mitting a sale of the premises—Hone v. O’Flahertie (1); 
that the plaintiffs should have been made parties to the fore- 
closure suit in which a decree had been obtained on January 6th, 
1868; that considerable injury would result to the plaintiffs by 
the sale, but that the defendant would not be injured by an 


(1) 9 Ir. Ch. Rep., 119; S. C., on appeal, d., 497, 
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injunction being granted to restrain the sale until the title 
had been tried; and that if the Court refused the injunction, it 
would be permitting the sale of property to which no title had 
been shown by the decree-holders. 


Mr. Woodroffe, for the defendant, contended that the case of 
Hone v. O’Flahertie (1) laid down no general principle, and 
did not apply as an authority to the present case; that the decree 
for foreclosure obtained by the plaintiffs had been obtained by 
them with knowledge of the defendant’s claim, and without notice 
to him, or making him a party to the suit; that the executors be- 
ing merely Hindu executors took no estate in the property left by 
the will—S. M. Jaykali Debi v. Shibnath Chatterjee (2); that 
it was necessary to show that irreparable injury would be done 
by the sale, and that the person asking for an injunction had 
acted with promptitude, which had not been done in this case, 
as the cloud on the plaintiffs’ title arose, if at all, in May 1868, 
when the defendant interfered to prevent the sale by the plain- 
tiffs, yet until now they had taken no steps to remove it. 


Mr. Kennedy in reply.—If the plaintiffs had made the defend- 
ant a party to their suit, it would have been multifarious; 
but the defendant might have made the plaintiffs parties to his 
suit. It is not necessary to show that irreparable injury would 
be done by allowing the sale; it is enough that the plaintiffs 
would be injured as to their title; they will be in a worse 
position if the sale is permitted. There has been no delay on the 
plaintiff’ part, as they were not bound to take any steps until 
now. The delay, if any, has been rather on the part of the defend- 
ant, who having obtained a decree in January 1868 does not 
proceed ‘to execution of it until April-1870. The balance of 
inconvenience is in our favour, for a postponement of the sale 
would not injure the defendant, nor deteriorate the property, 
while a sale before title was proved would do plaintiffs consi- ` 
derable injury. [NORMAN, J., referred to Best v. Drake (3).] 


Norman, J. (after stating the facts).—The case, by arrange- 
ment of the parties, stood over till to-day, and the question is now 


(i) 9 Ir. Ch. Rep, 119; 8. C., on (2) 2 B, L. R, 0. C, 1. 
appeal, id., 497. (3) 11 Hare, 369. 
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whether the plaintiffs are entitled to an injunction to restrain the 
sale until the rights of the parties are determined by this suit. 
The case is one of considerable difficulty. Mr. Kennedy for the 
plaintiffs could not support his contention by any case bearing 
directly on the point, and Mr. Woodroffe has argued with great 
force and ingenuity that the Court has no power or ought not 
to interfere, It is not without very considerable hesitation that 
I have come to the conclusion that I ought to stay the sale until 
the rights of the parties have been determined. I think it 
would be an abuse of the process of this Court, and would tend 
to create mischief, if I were to allow the sale to proceed by 
the Registrar under the decree in the suit upon the mortgage, 
when it is made plain to me that there is the strongest reason for 
supposing that the defendants have no title. This is not a case 
in which the Registrar sells the right, title, and interest of a 
person only. By the form of the deoree he is to sell the mort- 
gaged hereditaments, or a part thereof. On the same principle, 
that it isthe duty of a person, who has rights in property adver- 
tized for sale in execution of adecree, to claim the property 
under section 246 of Act VIII of 1859, and if his claim is dis- 
allowed to bring a suit within one year, from the time of the 
disallowance, which would be probably before the sale took place, 
it appears to me that it was the duty of the plaintiffs to set up 
their title to prevent the public from being defrauded, ox them- 
selves from having to litigate with a pauper. It appears to me 
that I must be guided by the question of convenience, or incon- 
venience which was the principle in the case of Bacon v. 
Jones (1), and I, therefore, grant the injunction. Great injury 
might result to the plaintiffs if I did not interfere, and a great 
fraud may be committed on the purchaser. I think no injury 
can result to the defendant by my granting this injunction. 
On these grounds, therefore, though with some hesitation, I grant 
the injunction until the rights of the parties have been deter- 
mined. The costs of both parties will be costs in the cause.. 


(1) 4 M. & Cr., 433, 
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Before Mr, Justice Vhear. 
Ix rus Marrer or tan SHIP “ PORTUGAL." 
Bottomry Bond-holder—Ship, Sale of —Master's Lien for Wages —Prioruy. 


The charterer of a ship advanced money to enable her to complete the voyage, 
and obtained as security a “bottomry bond” signed by both the master and owner, 
On the completion of the voyage, the charterer got the ship arrested and sold, 
and the money was brought into Court. Before any order had beon made for the pay- 
ment of the proceeds out of Court, the master also had got the ship arrested at 
his suit for wages duc, but no decree had been obtained. Subsequently, tho charterer, 
without notice to the master, obtained an order of Court for the payment of the 
proceeds of sale to satiafy his bottomry bond. Thereupon, the master applicd to 
restrain the charterer from taking the money out of Court, until the claim for 
wages had been first satisfied. Held, that the master had a lien on the proceeds 
for wages due to him at the time of tho sale of the ship, prior to that of the bottomry 
bond-holder, and that he was entitled to have the proceeds retained in Court until 
the heming of his claim. : 


Mr. Phillips had, in this case, obtained a rale nisi for an in- 
junction to restrain the holder of a decree obtained in a suit on 
a bottomry bond on a certain ship, called Zhe Portugal, from 
taking out of Court the proceeds of the sale of the ship, which 
sale had been made by order of the Court passed in the said suit. 

The ship had been chartered by one Mahomed Hossein, for a 


“voyage from Calcutta to Jedda and back, with the option of 


calling at certain ports, both going to and returning from Jedda. 
On the voyage to Jedda, the ship put into one of the interme- 
diate ports, where it was found necessary that she should undergo 
some repairs, for which the necessary funds were supplied by 
the agent of the charterer at that port. The master had also 
been compelled to borrow from the passengers during the subse- 
quent voyage to Jedda, in order to mect necessary expenses. 
The charterer met the ship at Jedda, where further supplies 
were found necessary for the prosecution of the voyage. Accord- 
ingly, the master by advertisement solicited tenders for the 
loan of a sum of money, and an offer made by the charterer, 
in competition with others, was accepted. Finally, a bottomry 
bond was executed by the master, with the consent of the 
owner, in which were included the sums spent for the repairs 
of the ship which had been found necossary at the intermediate 
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port, and which had been supplied as above described. The 
bond was signed both by the owner and the master, and thereby 
the master purported to bind himself, his executors and adminis- 
- trators, and it contained a proviso that if either of them paid 
the sum secured by the bond, it should be void. ‘The ship, 
therefore, proceeded on her voyage back to Calcutta. On her 
arrival there the charterer proceeded in panam on his bond, 
arrested the ship, and obtained an order for sale. The sale, 
accordingly, took place, and the money was ordered to be paid 
out of Court to the holder of the bottomry bond in satisfac- 
tion of his claim. The master had, subsequently to the decree 
on the bottomry bond, put in his claim for wages, and finding 
that an order had been made for payment out of Court of the 
proceeds of sale, of which order he had had no notice, he had 
applied for and obtained the present rule. 


Mr. Cowell showed cause against the rule, and it was then 
found necessary to adjourn the hearing for the production of the 
bond and for allowing affidavits to be filed, but nothing fur- 
ther appeared in the decree material to this report. On the 
adjourned hearing, 


Mr. Phillips, in support of the rule, contended that the rule 
- that the most diligent creditor is to be first paid did not apply 
where the debts were of unequal rank. The Court will let 
creditors come in at any time while the fund is in Court— 
Seton on Decrees, 128. The Saracen (1). That case was decided 
-` before the passing of the Admiralty Court Act, 1861, which 
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made applicable Part 9 of the Merchant Shipping Act, 1854, ` 


and thereby extended the equitable jurisdiction. [PHnaz, J.— 
Does that affect the Vice-Admiralty Jurisdiction ?] It is sub- 
mitted that it does. The claim for wages is preferred to that of a 
bottomry bond-holder even after decree obtained by the bottomry 
bond-holder as is clearly shown by The William Safford (2). 
The bond is invalid, no money having been advanced on the 
credit of the ship—Abbott on Shipping, 131; The Augusta (3); 
and the bond-holder being indebted to the owners of the ship— 


(1) 2 Rob. Adm. Rep., 451; S.O., on (2) 1 Lush, Adm. Rep., 69. 
appeal, 6 Moore’s. P. C., 56, (8) 1 Dods, 283. i 
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Abbott on Shipping, 132; The Hebe (1); The Royal Arch (2); 
and the whole of the money not having been really paid—A bbott 
on Shipping, 134; The Jonathan Goodhue (3). The latter 
case is distinguishable, in that the allowing the master’s claim ` 
would have been inequitable, but it is not so here. The terms 
of the bond there were much stronger, and the equity therefore 
against the master. But the Court will consider the equities 
and may, if it thinks fit, marshall the securities: The Edward | 
Oliver (4). The bond is the owner’s bond practically: the 
master signed as a matter of form, and notwithstanding his 
having signed, he retains his priority. The master’s affidavit 
shows he was deceived and only signed on the representation 
that he would retain his priority. The learned counsel also 
referred to the cases of Dodson v. Lyall (5); The Madonna 
@Idra (6); The ee Ann (7); The Priscilla (8); The Con- 
stantia (9). 


Mr. Cowell, contra.—The bottomry bond is a valid one, and the 
holder is entitled to priority. The master has made himself liable 
on the bond, and therefore cannot compete with the bond-. 
holder in asserting alien; see The Jonathan Goodhue (3), where 
the master made a claim, and was opposed by the bond-holder, 
in whose favor it was ruled by Dr. Lushington, that the master 
having hypothecated by his own act the ship and freight, and 
also rendered himself personally liable, could not claim to take 
the sale proceeds for his benefit and to the injury of the 
bondholder: Abbott on Shipping, 620. Even if the master 
ever had a lien, he lost it, when the bond-holder obtained 
a decree: Abbott on Shipping, 619; Coote’s Admiralty 
Practice, 113; Zhe Saracen (10). Diligence in procedure 
to decree is rewarded in the Admiralty Court with priority of. 
claim against the proceeds—Machlachlan on Shipping, 596. 


(1) 2 Rob, Adm. Rep., 146, (7) 9 Jur., 94. 

(2) Swab., 278, (8) 1 Lush. Adm, Rep., 1. 

(8) Ibid, 524, (9) 2 Rob, Adm, Bep., 405. 

(4) 1 L. B, Ad, & E., 379. (10) 2 Rob. Adm. Rep., 451; 8. C, on 
(5) 8 Jur., 969. appeal, 6 Moo, P. C., ġ6. 


(6) 1 Dods, Adm, Rep., 37, 


ae 
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Thereis no marshalling securities here; the bond-holder was 
not indebted to the owner. The owner had drawn a bill for 
rupees 3,000 as freight on the bond-holder. A lien is extin- 
guished by the sale of the res by a competent Court, and by 
want of diligence in the suitor: Coote’s Admiralty Practice, 6. 
In this case only a fraction of the master’s claim was for wages 
earned during the voyage. His services therefore did not oper- 
ate for the protection of the bond-holder’s interests, see Ab- 
bott on Shipping, 620. : 


Mr. Phillips, in reply, referred to the cases of the Gratitu- 
dine (1), The Feronia (2). 


Puear, J.—I think Mr. Phillip’s client is entitled to the 
injunction for which he asks, and that the rule nisi should be 
made absolute. Hossein Ibrahim chartered the Ship Portugal 
in December 1868, for a voyage to J: edda and back, calling at 
certain ports at the charterer’s choice, both on the outward and 
homeward voyages. The ship started on her voyage in Februray 
1869, with Mahomed Hossein as master, and also with her owner 
on board. She arrived at Jedda in April 1869, and there she 
met the charterer. At that time it seems to have been found 
by the owner and the master that they had not sufficient funds 
to enable them to bring back the ship on her return voyage, and 
after an advertisement, to which I need not further refer now, 
an agreement was entered into by the charterer to advance the 
necessary money, and, on July 12th, what is said to be a bottomry 
bond, was signed both by the master and owner in favor of the 
charterer. The ship left Jedda on July in her homeward 
voyage, and arrived in Calcutta in September. In November 
the charterer proceeded against the ship in this Court, in its Vice- 
` Admiralty jurisdiction, on the bond of the 12th of July. The 
ship was arrested ; the usual appraisement and sale took place, and 
a decree was made in favor of the charterer. After this and 
before any order was made for the payment of the proceeds of 
the sale out of Court, the master also got the ship arrested at 
his suit, but no decree was made thereon. 


(1) Tud. L. C. Mor. & Mar., 50. (2) 2L. R, Ad & E 76, 
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1870 After this had taken place, the charterer, without notice to 
Ix tue Mar- the master, obtained an order of Court for the payment to him 
Sur lao’ Of the proceeds of the sale of the ship, and the present appli- 

cation is that he be restrained from taking out the money under 
that order. I think, as I have already said, he must be restrained, 
because, in my opinion, the effect of the decree ig, his favor waa 
merely to. put him in possession of the ship, which then existed 
in the shape of money in Court, and that he had that possession 
subject to all liens that were prior in rank to his own claim. 
Mr. Cowell referred me to the case of The Saracen (1) and one 
or two other cases in support of the contention that the decree 
made in favor of the charterer gave him priority over all other 
claims against the ship. 1 think that these cases are correctly 
distinguished from the present one by Mr. Phillips, for in 
them the priority which the decree was allowed to give was 
simply priority against claimants of co-ordinate rank. It was 
simply that priority which all Courts of Common Law give to 
the most diligent suitor. The decree-holder got possession of ; 
the .ship, and “as against all persons with co-ordinate claims 
which they had been careless of asserting, he was entitled 
to pay himself in full before they could be considered. But 
I think this is not so against persons who have claims against 
the ship of a higher rank and priority to his own. :In the case 
of The Aline (2), Dr. Lushington points out very clearly that 
a party who had obtained a decree against a ship for dama- 
ges, still held the ship under that decree subject to the’lien 
of a bottomry bond-holder, where the bottomry bond had been 
entered into after the occurrence of the collision. It appears 
to me that following the reasoning of Dr. Lushington, I must 
hold that the possession which the charterer has obtained, 
by virtue of the decree of this Court, is subject to all liens 
which are prior to the lien of the bottomry bond-holder, and there 
is no doubt that the master’s claim for wages, during the time 
when he was engaged in the service of bringing the vessel safe 
to port, is a claim which is prior to that of the bottomry bond- 
holder. Upon this I think that Mr. Cowell has not made any 


(1) 2 Rob, Adm. Rep., 451. (2) 1 Rob, Adm, Rep., 111. 
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contest. It follows, therefore, that Mr. Phillips’ client is entitled 
to have the proceeds kept in Court, until he has made out his 
claim. No doubt, Mr. Cowell did urge that in this case the 
master had bound himself personally in the bottomry bond, and had 
in that way waived his claim for wages as against the bottomry 
bond-holder, ong'at any rate given the bottomry bond-holder 
priority. But I think there is no ground for contendiag in this 
document that the master has bound himself personally. I 
think it is extremely doubtful, if it were matter now before me, 
whether, under the circumstances, the charterer was a party who 
could advance money ona bottomry bond. He appears-to me 
to have been, pending this voyage, in the position-of a temporary 
owner, and if it had come to be a contest between the parties, 
whether or not the so-called bottomry bond was in law a 
bottomry bond, which entitled the owner to proceed against the 
ship in the Admiralty Court, would be a matter which would 
require great consideration. I think it right to add that, on the 
last affidavit (what may be in those I have not-read, I da not 
know) I abstain from saying that the bond-holder did actually 
advance the money. Be this as it may, as I have already said, 
‘the master is entitled to have his claim for wages first satisfied. 
The rule must be made absolute, and with costs, because the 
bond-holder cought not to have applied to take the money out of 
Court without notice to the master. That he had notice of the 
master’s claim Mr. Carapiet’s affidavit puts beyond doubt, and 
as it is a claim which I think is well founded in Jaw, the bond- 
holder must pay the costs of having caused the master to 
litigate it, I may throw it out as a doubt, however, whether as 
_ against the bond-holder the master is entitled to claim for wages 

after the time when the ship was first arrested; but I think he is 


certainly entitled to his wages up to that time. 
Rule absolute. . 


Attorney for the master: Mr. Carapiet. 
Attorneys for the bond-holder: Messrs, Berners & Co. 
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; [FULL BENCI] - 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jaokson, Mr. Justice E. Jackson, and Mr. Justice Markby. 


RAJKUMAR RAMGOPAL NARAYAN SING (Prarmrirr) v. RAM 
DUTT CHOWDHRY anp anoruer (Derenpants).* 


, Morigage—Agreement not to alienate, 


By an agreement reciting that A. had executed a bond in favor of B , for a certain 
sum of money, A., “in order to repay the bond-morey in the terms in the bond con- 
tained,” declared‘that, “until the repayment of the money covered by the bond, he 


© should not, from the date of the agreement, convey the property mentioned thorein 


to any one, by deed of sale, or deed of conditional sale, or mokurrari potta, or dood, 
of mortgage, or zuripeshgi fices potta. Should he make all these transactions in 
respect of the snid lands,.the instrument relating thereto shall be deomod invalid 
and as executed in favour of nominal parties for evading payment of the money 
covered by the said lands,” 

Held, (Marwsy, J., doubting), that the instrament operated as a mortgage to A, 
of the lands comprised therein. 

No precise form.is required to create a mortgage. 


On the 10th Baisakh 1265, F. S. (8th ‘April 1868), 
Mussamat Bhagabati Kunwar, guardian of Mussamat Jorowan 
Dye, minor, lent and advanced to Murlidhar and his co- 
parceners rupees 3,000. In consideration of the loan, Murlidhar 
and his co-parceners executed a bond for the amount,. and,also ` 
an agreement, a translation of which is as follows: 

“ This is executed by Murlidhar Jha, Haldhar Jha, Lalji Jha, 
“and Mussamat Sachi Ajhan, mother and guardian of Jata- 
“sankar Jha, inhabitants of Mauza Lakhmipore, alias Norow- 


‘ni, Pergunna Pariharpore Raghow. Further, we have taken 


“ rupees 3,000, on a bond duly executed, dated 10th Baisakh 
“©1265. We have paid the same to Mussamat Sri Jorowan 


_ © Dye, of’ Mauza Singhara, Pergunna Bharwara, Mahajan - 


(creditor). In order to repay the bond-money specified above, 
“in the terms in the bond contained, we declare that until the 
“re-payment of the money covered by the bond, we shall not, 


* Rogular Appeal, No. 138 of 1869, from a decree of the, Subordinate Judge of 
Tirhoot, dated the 80th March 1869, 
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“ from this day, convey the Bramatwar lands settled by Govern- 
“ment, and not settled, within the: areas of Mauza Koosail, 
«c Mauza Bhadyan, Mauza Choapta, Pergunna Bassawtar, and 
“ Nanpore, and Jabdi, which are to this day in our posses- 
« sion and seizin, to any one, by deed of sale, or.deed of condi- 
“ tional sale, or mokurrari (potta) or deed of mortgage, or zuri- 
“ peshgi or ticca potta. Should we make all these transactions 
“ with respect to the above-mentioned lands, the deeds thereof 
“ shall be considered invalid and nominal, made for the purpose 
_ “of stomaching the said bond-money. „To this purport, we 
* give in writing these few words in the nature of an ikvarnama, 


“in order that they may be of use swlien i The 10th 


* Baisakh 1265.” 

On the 23rd Aswin 1271, F. S. (20th October 7, 1863), 
Murlidhar executed a deed of Bharna, or -usufractuary 
mortgage, of the property comprised in the above agreement, 
in favor of Ram Dutt Chowdhry. On the 2nd January 1864, 
Ram Dutt Chowdhry executed a sub-lease of the said pre- 
mises in favor of Alexander Urquhart. Mussamat Bhagabati 
Kunwar sued Murlidhar and others for recovery of the principal 
and interest secured by the bond, and, in default of payment, to 
cause the property mentioned in the agreement to be sold in 
satisfaction of the debt. On the 20th August 1864, a decree 
was passed in the suit declaring the property to be liable to sale 
in satisfaction of the debt. Onthe 4th and 5th December 1865, 
the property was put up for sale and purchased by Rajkumar 
Ramgopal Narayan Sing, the plaintiff herein, but he was kept 
out of possession by the defendants. Hence the present suit, 
on the ground that the usufructuary mortgage executed in fayor 
of Ram Dutt Chowdhry being subsequent to the ikrarnama (agree- 
ment) under which the lien had been acquired, was inoperative 
as against the plaintiff. 

The defence set up was (inter alia) that the plaintiff had pur- 
chased with notice of the existence of the defendant’s claim under 
the usufructuary mortgage; that the ikrarnama relied upon by the 
plaintiff was nota bond fide instrument; that the property in 
dispute was not pledged thereby; that the conditions contained in 
that document were not beneficial to the plaintiff's cause; and 
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that the terms of the ikrarnama did not preclude. Murlidhar 
from executing the usufructuary mortgage. 

The Subordinate Judge held that the ikrar was a covenant 
whereby the debtors had agreed not to alienate their lands until 
payment of the debt; that the deed had been so. loosely drawn 
that it could not be called a mortgage, but a collateral security in 
a different shape; that by the terms of the deed, the debtors 
were restrained from making temporary arrangement by way of 
Bharna lease; that such an arrangement did not impair the 
value of the property, nor did it impede the operation of the 
creditor’s lien; and that the plaintiff had purchased with notice of. 
the claim. He held that the temporary arrangement must stand 
good, and, accordingly, dismissed the plaintiff’s suit, 

The plaintiff appealed to the High Court. The case came on 
for hearing before a Division Bench, and it being brought to the 
notice of the learned Judges (BAYLEY and Marxpsy, JJ.,) 
that there were conflicting decisions upon-the point, whether a 
bond for payment of money, with a simple covenant not to 
alienate until payment, constitutes a mortgage, referred the.. 


- question to a Full Bench—Whether the document of the 8th 


April 1858 is to be considered a mortgage of the lands com- ` 
prised therein? The question was referred with the following, 
remarks by eo 

Mazxsy, J.—In this case, the plaintiff sued for possession of 
a share in certain lands, and to cancel a deed of Bharna, or 
usufructuary mortgage, dated 20th October 1863, executed in 
favor of the first defendant by one Murlidhar and others, 
and also to cancel a katkina potta, or sub-lease, executed by the 
first defendant in favor of the second defendant. 

The plaintiff purchased at a sale in execution of a decree on 
the 5th December 1865. The decree under which the sale took 
place was dated the 20th August 1864. It was based on a bond, 
dated the 8th April 1858 (10th Baisakh 1265), and by it the 
property in dispute was declared specially liable to be sold in 
satisfaction of the debt. 

Prior to the commencement of the suit upon the bond, but 
subsequently to the execution of the bond, the same parties who 
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executed the. bond executed a mortgage by way of lease of 
the property in dispute to the defendant No. 1, who subse- 
quently granted a lease to defendant No 2. The defendants 
acted in good faith and without notice of the bond of 8th 
April 1858 (10th Baisakh 1265), and defendant No. 1 paid 
a valuable consideration for the lease. The defendants were not 
parties-to the suit in which the decree of 20th August 1864 
was passed. 
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A translation of the bond of 8th April 1868 (10th Bai- — 


sakh 1265, F. S.) has been agreed upon by the pleaders for the 
purposes of this case, and itis as follows: ` 

“« We Murlidhar and others, this day duly executed a bond to, 
and borrowed and received the sum of rupees 3,000 from, Mus- 
samat Bhagabati Kunwar. We hereby agree that, until the 
repayment of the said bond-debt, we shall not, from and after 
this date, alienate the Bramatwar lands settled and not settled 
within the area of Mauza, &c., which have been all along held 
by us up ‘to this date, to any, by deed of absolute sale, condi- 
- tional sale, or mokurrari or mortgage, or ticca pottas on receiv- 


ing zuripeshgi; if we do any of these things with respect to - 


these lands, such instrument shall be invalid and of no avail, 
-and if executed shall be deemed invalid and a benami transac- 
tion set up to avoid payment of the debt by sale, mortgage or 

otherwise,.all our lakhiraj resumed lands situated in Mauzas 
Koosail, Bhadyan and Choapta, which we hold on our account.” 

The property in dispute is resumed Iakhiraj land situated in 
Mauza Koosail, and settled with Murlidhar Jha and the other 
parties to the bond. 

The Subordinate Judge dismissed the plaintiff’s suit. He appears 
to doubt whether this document specifies with sufficient accura- 
cy the property to which it applies; but he holds that, whether 
or no this be the case, it does not amount to a mortgage, but 
only to a covenant not to alienate. Accordingly, he holds the 


usufructuary mortgage of the first defendant to be a good and, 


valid mortgage, notwithstanding the bond and decree and the 
sale thereunder to the plaintiff, and dismisses the suit. 

Upon appeal before us, it has been contended, first, that the 
document of 10th Baisakh 1266 (8th April 1858) when read 
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by the light of the subsequent conduct of the parties, ought 
clearly to be considered as a ‘mortgage ; and, therefore, that’ the 
plaintiff bought clear of any subsequent incumbrance; secondly, 
that the description of the property was sufficiently specific; 
thirdly, that the document itself, on the face of it, ought to be 
considered as creating a mortgage. The respondent supported 
the judgment of the Court below, and also contended that, even 
if the transaction did constitute a mortgage, the defendant, as 


_ a bond fide purchaser for value without notice, had a good title 


as against the plaintiff, who, as purchaser at an execution sale, 
only took the rights and interests of the’ execution-debtor as 
they stood at the date of the sale. For the last point, he relied 
on Erskine and others v. Dhun Kishen Sein (1), but that case 
is opposed toa long string of authorities in this Court; and 
the learned Judge, Mr. Justice Mitter, who concurred gener- 
ally in that decision, has, I believe, since intimated that, in that 
respect, he considers the decision wrong. Ihave no hesitation, 
therefore, in holding that, if the transaction in question was a 
mortgage, the plaintiff ought to succeed. I am of opinion that 


- there is no evidence of any conduct of the parties from which 


wo are at liberty to draw an inference as to what their intention 
was. The only conduct which has been referred to was subse- 
quent to the mortgage under which the defendants claim. 
On the other hand, I think that if there was a mortgage, the 
property was sufficiently described. The case is quite distin- 
guishable from those referred to, where the party professed to 
mortgage “all his property” without any specification of the 
locality or nature of the property. 
The only question which remains is, whether the document, 
on the face of it, is a mortgage. Ishould be inclined to hold 
that it is not. I think we could not hold it to be so without 
abolishing distinctions which are well understood, and which are 
important. I concur fully in the observations of the Judges of the 
late Sudder Court in the case of Gunga Persaud Singh v. Lalla 
Beharee Lal(2). It is there said “as a general rule, we ad- 
“ here to the principle laid down in the case of Chunder Kishore 
* Surma Roy v. Goorchurn Shah (3) that the title of a person who 
(1) 8 W. RB, 291. (2) 8. Ds A., 1857, 825. (3) 8. D. Ay 1855, 358, 
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* purchases in good faithis not vitiated by any contract into which 
“the vendor may have previously entered with a stranger binding 
“ himself not to alienate his property. If a party is desirous 
‘ “of obtaining a valid lien on any particular property, he should 
* adopt the simple means which the various kinds of mortgage 
“in use in this country afford. If he does not choose to do so, 
“the fault is his own, and the innocent purchaser should not 
“be made to pay the penalty of his negligence.” It is true, 
as was pointed out by Mr. Gregory, there is the distinction 
between that case and the present, that the covenant here is not 
to alienate until the money is repaid, whereas there the cove- 
nant was not to alienate until the Privy Council decision was 
given; but the distinction does not appear to me to be a very 
important one, and the very sound remarks which I have above 
quoted seem to me applicable to the case now under consideration. 
` The casé of Chunder Kishore Surma Roy v. Goorchurn Shah (1), 
which is above referred to, is on all fours with the present 
case, and these two cases seem to have been somewhat over- 
looked by Mr. Justice Macpherson in his work on mortgages. 

There is, however, a decision of a Division Bench in this Court 
in Bolakee Lal v. Chowdhry Bungsee Sing (2), in which a differ- 
ent view appears to have been taken. There, on a document which, 
as-far as I can discover, was substantially in similar terms to the 
present, it was held that the transaction amounted toa simple 
mortgage. There are also some decisions of the Courts in the 
North-Western Provinces which take the same view (see Mac- 
pherson on Mortgages, page 40, 5th edition). 

I think it very desirable that it should be clearly understood 
whether a bond for payment of money, with a simple covenant 
not to alienate until payment, constitutes a mortgage: I would 
therefore, refer the following question to the consideration of the 
Full Bench: s 

Is the document of the 8th April 1858 to be considered a 
mortgage of the lands comprised therein ? 

If the judgment of the Full Bench shall be in the affirmative, 
then the decision of the Court below will be reversed, and the 


(1) S. D. A., 1855, 353. (2) 7 W. Ry, 309. 
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plaintiff will have a decree for possession with costs in both 
Courts, and the case will be remanded for assessment of mesne > 
profits. If the judgment of the Full Bench shall be in a ‘ne- 
gative, then the appeal will be dismissed with costs. 


BAYLEY, J.—I agree inthe proposed reference to the Full - 
Bench. 


Baboo Annada Prasad Banerjee, for the appellant, contended _ 
that the deed was ‘a mortgage——Macpherson on Mortgages, - 
page 36, 4th edition, and cases there cited, Bolakee Lal v. 
Chowdhry Bungsee „Sing (1). The intention of the parties is 
to be looked to. [Covon, C. J.—With reference to the lan~, 
guage of the instrament and the surrounditig circumstances. ] ” 
‘Two deeds were executed at the same time, one a bond, and 
the other the agreement iñ question. If we look to the inter- 
pretation which has been given by the Courts upon the words 
used in the agreement, we shall find that it has invariably ` 
been given in favor of a mortgage. It is a practice to word a 
mortgage in the same manner as the instrument in dispute, and 
that practice has been recognized by the Courts. What could 
possibly have been the reason for entering into an agreement of 
this nature, unless the parties understood that it would carry 
some effect? The bond itself was a security for the money, and if 
a farther or collateral security was not intended, the agreement 
was an unnecessary document. The decision in Chunder Kishore 
Surma Roy v. Goorchurn Shah (2)`is not applicable to the 
present case. There the instrument contained a covenant that 
the debtor would not alienate any property whatever; there was 
no specification of the property. Here the property upon which 
the lien was intended to be given was defined.—Macpherson 
on Mortgages, page 42, 4th edition. The intention was to give a 
priority. [Couon, C. J.—Suppose the intention was not to give 
any lien or right of priority, what sort of expression would the 
debtor have used?] Of course the same language would have been 
used. [Coucn, C. J.—In that case how can we say that the inten- 
tion was to create a lien.| A similar document has been held to 


(1) 7 W. R., 809. (2) 8. D. A., 1855, 353. 
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be a simple mortgage and to give a prior lien—Laljee v. Govind 
Ram Janee (1). The case has been referred to a Full Benchon 
apprehension of the decisions being conflicting, but there is 
no conflict. The case of Chunder Kishore Surma Roy v. Goor- 
churn Shah (2) does uot clash with the other decisions. 


Mr. Allan (with him Baboo Abiiash Chandra Banerjee for the 
respondent) contended that words should have their plain mean- 
ing, unless some obscurity or injustice was apparent. The docu- 
ment only restricted the debtor against alienation. It created no 
lien.—Macpherson on Mortgages, page 36, 5th edition, and cases 
there cited. The form of a simple mortgage is given in Mac- 
pherson on Mortgages, Appendix, page 235. If this document be 
looked upon by the test given in Powell on Mortgage, Volume I, 


page 58, it would be reduced to a simple agreement creating no lien- 


—Gungapersand Sing v. Lalla Beharee Lal(3). The Judges con- 
cur in this that, on the negligence of a party to,receive a document 
properly worded, an innocent purchaser shall not be made liable 
to pay the penalty of his negligence. The decision of Morgan, 
C. J., in Martin v. Pursram (4) is not fortified by any au- 
thority. The only decision in point is Bolakee Lal v. Chowdhry 
Bungsee Sing (5). The wording of the instrument is obscure. 
It seems that any expression which would constitute a mort- 
gage has been carefully avoided. A document, which is not on 
the face of it a mortgage, could not be interpreted as a mort- 
gage. In the decision in Shunkur Lall v. Poorrun Mull (6) 
the terms of the deeds were fully understood aud acted upon, 
the acts and conduct of the parties were looked to. But in 
this case there is nothing to show their intention. The equities 


between the parties are equal. The respondent is a bond fide | 


purchaser withont notice. 

Baboo Annada Prasad Banerjee in reply. 

The opinions of the learned Judges upon the question pro- 
posed to them were as follows:— 

Covos, C. J.—If the question in this case was simply 


(©) 6 SoL Rop., 165. (4) 2 Agra H. C. Rep., 124, 
(2) 8. D. A., 1855, 353, (5) 7 W. R, 309. 
(3) S. D. A., 1857, 825. (6) 2 Agra I. O. Rep., 150. 
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whether a bond for payment of money, with a simple covenant 
not to alienate until payment, constitutes a mortgage, I should 
doubt whether it ought not to be answered in the negative ; but 
the question referred to us is whether the document of the 
8th April 1858 is to be considered a mortgage of the lands 
comprised therein. No precise form is required for a mortgage, 
and J think it is-sufficient if it appears to have been the inten- 
tion of the parties to create a charge upon the lands, and in 
ascertaining the intention, “ the form of expression, the literal 
c sense is not to be so much regarded as the real meaning which 
“ the transaction discloses ”—Hunooman Pershad Panday v. Mus- 
samut Babooce Munraj Koonwaree (1). 

Now, upon the translation of the bond agreed upon by the 
pleaders, I might have had some doubt as to the intention of the 
parties, although Iam inclined to think that the latter part of 


-` it,-which declares that any instrument of alienation “ shall be 


“invalid and of no avail, and a transaction set up to avoid pay- 


* ment of the debt,” shows an intention that the lands should be 
charged. 

But the translation with which we have been furnished by the 
Court translator, makes the intention clearer. It is, “ should we 
“make all these transactions with respect to the said lands, the 
“instrument relating thereto shall be deemed invalid and as 
“ executed in favour of nominal parties for evading payment 
“(literally digesting) of the money covered by the said land.” I 
think these words show that it was the intention of the parties 
that the lands mentioned should be a security for the debt. If 
go, that would create a charge. I am not prepared to say, as the 
late Sudder Court seems to have held in the case quoted, that if 
a party does not adopt one of the ordinary forms of mortgage, 
the transaction is invalid against a purchaser. If the intention 
can be collected from the instrument, the form of expression is 
not material. In my opinion, the question referred should be 
answered in the affirmative. 


Kemp, J.—I am of the same opinion. The wordsin the bond 
sufficiently indicate the intention of the parties to pledge the 


(1) 6 Moore’s I, A., 410, 
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property. The whole of the bond was not translated for the 
Judges who referred the case to the Full Bench; the latter part 
of the bond was not properly submitted for their consideration. 
The whole bond having now been translated, the intention of the 
parties is rendered quite clear, and, as observed by the Chief 
Justice, no formal words are necessary to create a charge on the 
property if the intention of the parties is sufficiently expressed 
by the words used in the instrument. There is also a decision 
of the Agra High Court, by Morgan, C. J., and Roberts, J., 
of the 30th January 1867, Martin v. Pursram (1), which takes 
the same view. 


L. S. Jackson, J.—I concur in the judgment delivered by 
the Chief Justice. 


E. Jacxson J.—I am of the same opinion. 


` 
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Marxsy, J.—This case was referred to the Fall Bench by 


Mr. Justice Bayley and myself, because we thought the docu- 
ment which we were called upon to construe was a simple covenant 
not to alienate until payment of the money due under a bond 
of the same date, and we thought it desirable to ascertain 
whether such a document constitutes a mortgage. For the 
translation which was then agreed upon by the pleaders on both 
aides as the basis of our judgment, the Full Bench has substi- 
tuted one made by an officer of the Court, upon which, I under- 
stand, our present judgment proceeds. 

All the members of the Court, except myself, think that there 
are to be found in this new translation expressions which amount 
to more than a mere covenant not to alienate—expressions which 
indicate an intention to create a mortgage. 

Of course if this is so, the general question upon which Mr. 
Justice Bayley and myself expected the decision of the Court to 
turn does not arise; but I own that I have had some difficulty 
in discovering, even in the new translation, the expressions which 
indicate an intention to create a mortgage apart from a covenant 
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not to alienate; and I should have still preferred that the deci- 
sion of the Court should have turned upon the mere general 
question which we suggested, As, however, this will not be the 
case, I think it is sufficient for me to say, that I doubt whether 
the document before us is any thing more than a simple covenant 
not to alienate until payment of the bond, 


- 


[APPELLATE CRIMINAL.] 


Before Mr. Justice Phear and Mr. Justice Mitter. 
In THR MATTER or THE Patition or SURENDRA NATH ROY anp ornens.* 
Tas QUHEN v. SURENDRA NATH ROY anp oruens. 


Magistrate—Arrest— Warrant— Complaint— Remand—Commitment— Bail— 
Crimmal Procedure Code (Acts XXV of 1861 and VIII of 1869), 98. 68, 77. 


Section 68 of the Criminal Procedure Code applies only to cases in which the private 
individual injured or aggrieved does not come forward to make a formal complaint, 
That section is intended for the purpose of enabling a Magistrate to take care that 
justice may be vindicated, notwithstanding that the persons individually aggrieved 
are unwilling or unable to prosecute; and even in such cages the jurisdiction to 
arrest requires, for its foundation, knowledge of the fact of an offence having been 
committed, and that knowledge must be either personal or derived from testimony 
legally given. The report of the Police, or any statement which falls short of an 
actual formal complaint, or of a statement made on oath, is not sufficient in law to 
give a Magistrate jurisdiction to issue his warrant. 

Under section 77 of the Criminal Procedure Code, a Magistrate ought not to 
issue a warrant to an unofficial person, except when he is without the assistance of‘ 
competent Police officers, and unless the urgency is imminent, 

The force of a warrant of arrest is at an end ‘when the prisoner is brought bofore 
the Magistrate ; and the prisoner cannot lawfully be committed to prison or remanded 
withoutsufficient grounds ; and in the absence of evidence, there can be no grounds, 

In this case, although the Magistrate had acted illegally before evidence was 
recorded, and had shown a want of discretion in some of the stages, the High Court 
refused to quash the Magistrate’s order directing the prisoners to be put upon their 
defence, on the ground that the order had been made by a competent officer after 
hearing evidence which was judicially received and recorded. 


Mr. Ghose (with him Baboos Mahendra Lal Shome and Grish 
Chandra Mookerjee), moved to make absolute a rule nisi, which 
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had been issued, on the 24th of January 1870, by PHEAR and E. 
JACKSON, JJ., on the petition of Surendra Nath Roy and others. 


The following order was made by the Court, while granting ™* 


the rule nisi, on the 24th of January: 


PHEAR, J.—Let therecord of this case be sent up without delay, 
and let a rule nisi issue tothe prosecutor Nabin Roy, to show 
cause, within fifteen days after the service upon him of the rule, 
‘ why the orders of the Magistrate of the 15th and 17th instant 
should not be quashed upon the grounds mentioned in the 
petition, or why the case should not be transferred to some other 
Magistrate for investigation, as prayed; and,in the meantime, 
let all further proceedings before the Magistrate be stayed. A 
copy of the order and petition must be forwarded to the 
Magistrate with the intimation that, if he wishes it, he will be 
heard at the hearing of the rule, and that he may send to this 
Court any explanation of the matters of the petition which he 
thinks fit. 


The following is the petition, with the material portions of 
the written explanation on it, submitted by Mr. Monro, the 
Magistrate : 


EXPLANATION BY THE 
MAGISTRATE. 


PETITION. 


RESPECTFULLY Suewere, 


That your petitioners are Paragraphs 1 to 8 of the Petition.— 


defendants in the above-named case, at 
present pending in the Court of Mr. 
J. Monro, Officiating Magistrate of 
the Nuddea District. 

1. That your petitioners have been 
informed that, on or about the 18th of 
August last, a petition was presented 
to the Joint-Magistrate of Nuddea, 
by one Gopal Roy, alleging that one 
Nabin Roy had been attacked, on 
August 14th, 1869, by some of the 
defendants in the above-named case, 
and others, at Kamalbati, in the dis~- 
trict of Nuddes, and thence carried 
away by force; and praying that steps 
might be taken for the release of the 
said Nabin Roy, who was then missing. 


The facts are, on the whole, not incor- 
rectly stated, although some modifi- 
cations are necessary. The action 
taken by me was not based on any 
proceedings held before the Joint 
Magistrate, of the existence of which 
Iwas not aware till recently, when 
I went into camp. On the 14th of 
August, a complaint was made at the 
Nakasipara Station, by one Trai- 
lakhanath Roy, alleging that a dacoity 
had been committed in the Kamalbati 
Cutcherry, and his brother Nabin Roy 
carried off. Police investigation fol- 
lowed, and went on without any trace 
of the missing Nabin Roy fora long. 
time. 
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Petition—(Contd.) 
2. That the said Gopal Roy pre- 


cas Perron Sented another petition on the 28th 


oF 
SURENDRA 
Nata Roy, 


of August last, praying for an enquiry 
into the circumstances detailed in his 
former petition, but to the knowledge 
of your petitioners neither Gopal Roy, 
nor any one else was examined, either 
by the Magistrate or Joint-Magistrate 


of Nuddea, on the matter of the peti- 


tion of the said Gopal Roy, before the 
2nd of November last. 


3. That, about the 24th of Septem- 
ber last, Mr. J. Monro, the Officiating 
Magistrate of Nuddea, issued a war- 
rant, directing one of your petitioners, 
Surendra Nath Roy, now one of the 
defendants in the above-named case, 
to arrest and forward, to the said Offi- 
ciating Magistrate, your petitioners, 
Mahesh Hari, Paika Hari, Harish 
Ghose, and Dwarik Ghose, some of 
the defendants named above. 


4, That,in obedience to the said 
warrant, your petitioner, Surendra 
Nath Roy, arrested and made over 
your petitioners, Mahesh Hari, Paika 
Heri, and Harish Ghose, to Mr. 
Monro, at Muragacha, on or about 
the 27th of September last. ` 

5. That Mr. Monro then directed 
your petitioners, Paika Hari, Mahesh 
Hari, and Harish Ghose to be sent to 
Hajut (jail) refusing a verbal applica- 
tion which was then made on behalf of 
your petitioners to have them released 
on bail. 

6. That, onor about the 7th of 
October last, your petitioner, Surendra 
Nath Roy, in obedience to the war- 
rant aforesaid, forwarded one of your 
petitioners, Dwarik Ghose, to Mr. 
Monro, who was then at Krishnaghur. 

7. That another application was 
made to Mr. Monro at Krishnaghur, 
for the release, on bail, of one of your 
petitioners, Dwarik Ghose, as well as of 
your petitioners who were committed 
to custody at Muragacha as afore- 
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Explanation—(Contd.) 

When I was in camp, ‘in September, 
at Muragacha, the police reported to 
me, that although they had tried 
every means in their power they 
could not arrest any of the accused, 
Mahesh Hari, Dwarik Ghose, Paika 
Hari, Harish Ghose, &c., as they were 
concealing themselves. 

The man Nabin was atill missing, 
and upon the police report and the 
statement of the missing man’s bro- 
ther, who appeared before me at Mu- 
ragacha, I issued anorder to Suren- 
dra Nath Roy, whose ryots the accused 
were, forwarding a warrant for their 
arrest, and directing him to produce 
them as persons accused of dacoity, &c. 

Three of the men were produced 
as stated, and were remanded to Hajut 
onthe 22nd September, their produc- 
tion within fifteen days being ordered. 

I am not aware that any application 
for their release on bail was then made. 
The fourth man, Dwarik Ghose, was 
produced on the 7th October, and on 
that day an application for the release 
on bail of the men previously remand- 
ed was made, and refused for reasons 
recorded : 


Up to the 2nd November, the 
police had not been able to find any 
trace of the missing Nabin Roy, and 
until they did so find him, they sent 
up no evidence against the accused. 

I was not aware of the petition 
made by Gopal Roy. I had before 
me the fact of the man Nabin Roy 
having been missing for some months, 
and of the accused being implicated 
in the crime of having made away 
with him. The case being of such a 
serious nature, I did not think myself 
justified in accepting bail, 

The men were constantly brought 
up before me, and I remanded them 
formally as entered in the Magistrate's 
Haut book. It would, undoubtedly, 
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said, but this application was also re- 
jected.* 

8. That your petitioners, Mahesh 
Hari, Paika Hari, Harrish Ghose, 
and Dwarik Ghose, were kept in Hajut 
until the 2nd of November last, ù e. 
the first three for about 34 days, and 
the fourth for about 26 days, merely 
on suspicion, and without any evidence 
being recorded against your petition- 
ers in the presence of your petitioners. 


9. That, on the 2nd of November 
last, your petitioners and other defend- 
ants were ordered to appear before 
Mr. Monro, at Krishnaghur, and on 
that day a portion of the deposition 
of the said Nabin Roy, who, it was 
alleged, had been missing, was taken 
by Mr. Monro. 

10. Onthesame day, i. e., the Indpf 
November, your petitioner, Surendra 
Nath Roy, of Sonadanga, was made 
a defendant, and was committed to 
custody, after only a portion of Nabin 
Roy's evidence had been recorded. 
That an application for the release on 
bail of your petitioner, Surendra Nath 
Roy, was made on that day, but it 
was rejected by Mr. Monro, on the 
ground that a strong prima facie case 
had already been established against 
yours petitioners, under sections 365 
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have been more regular if the police 


MATTEB OF 


had sent up evidence sooner. But 48 pay Perron 


the whole case turned on the finding 
of Nabin Roy, and their whole exer- 
tions were directed to finding him 
ont, their failure to send up witnesses 
is intelligible. 

It would also have been more 
regular, if I had examined witnesses, 
but I did not know what witnesses 
from among those mentioned in the 
Police reports, the police intended to 
produce. As above stated, I did not 
think myself justified in letting the ac- 
cused out on bail, until some tidings 
had been received of the missing man. 

Paragraphs 9 to 14.—The facts are 
correctly stated, and I am not aware 
that any illegality is alleged to have 
been committed, or any bias shewn by 
me at this stage of the proceedings. I 
declined to release the accused Suren- 
dra Nath on bail, as I considered 
the deposition of Nabin Roy afforded 
grounds for believing in the existence 
of a prima facie case against him under 
sections 865-8 of the Penal Code in 
addition to other charges. 


* The order passed by Mr. Monro on this petition was as follows:—‘ The four 
men, Dwarik Ghose, Paika Hari, Harish Ghose, and Mahesh Hari, have been arrested 
in a case, which isat present pending enquiry before the Police. The case is one of kid- 


napping and illegally confining a TeAsildar; the kidnapped man has not been found į 


there is no knowing what has become of him. It is quite possible that he has bean 
murdered. I do not, therefore, feel justified in accepting bail for the accused, who may, 
at any time, find themselves on their trial for murder, until it is clearly shown that 
Nabin is dlive, and that they had nothing to do with his being abducted with the inten~ 
tion that he should be unlawfully confined (Section 868.) At present there seems 
sufficient grounds to implicate them in such an unbailable offence. Bail is, therefore, 


refused, 


or 
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and 368 of the Indian Penal Code, 


MATTER OF for offences which were not bailable. 


TOB PETITION 
or 


SuRENDRA 
Nate Roy, 


11.. That, on the 8rd of November, 
the application for bail on behalf of 
your petitioner, Surendra Nath Roy, 
was renewed, but Mr. Monro refused 
to re-consider the order he had made 
the day before. 


12, That, on the 4th of November ~ 


last, the evidence of the said Nabin 
Roy was concluded, and after the ex- 
amination on the same day of three or 
four more witnesses, the hearing of the 
case was adjourned for about a week 
by Mr. Monro, who gave your peti- 
tioners to understand that the investi- 
gation into the case was then going on, 
and that it was quite uncertain what 
length of time that investigation might 
occupy. 

18, That, on the order for adjourn- 
ment, as aforesaid, being given, an appli- 
cation for the release of your peti- 
tioner, Surendra Nath Roy, on bail, 
was madé, but it was rejected by Mr. 


Monro. 
14. That, in the mean time, that is 


on the 4th November last, an appli- 
cation for bail on behalf of your peti- 
tioner, Surendra Nath Roy, was made 
to the Sessions Judge of Nuddea, but 
that officer having declined to inter- 
fere with the Officiating Magistrate's 
order at that stage of the proceedings, 
your petitioner, Surendra Nath Roy, 
applied to this Honorable Court, and 
was by this Court ordered to be re- 
leased on bail. 

15. That your petitioner, Surendra 
Nath Roy, has been informed that the 
said order of this Honorable Court 
reached Mr. Monro at about 3 p.m. 
of the 10th of November last, while 
he was in Court, but he went away to 
his house without ordering the release 
of your petitioner, Surendra Nath 
Roy, who was, consequently, not 
let out on bail until the next day. 
Your petitioner, Surendra Nath Roy, 
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Paragraph 15.—The statement is 
untrue, and isan attempt to insinuate 
that I have shown disrespect to the 
order of the High Court, which I would 
not do ; and that I have tried to mani- 
fest a petty piece of spite towards the 
accused, which I am confident the 
High Court will consider me incapable 
of committing. 
~ I received the order in Cutcherry at 
3-45 pu. I left Cutchery at the 


‘VOL. V.] 


Petition—(Contd.) 

hes been further informed, that a 
mooktear on behalf of your petitioner, 
Surendra Nath Roy, went to Mr. 
Monro at his house, on the afternoon 
of the 10th of November, to remind 
him of the said order of this Honor- 
able Court, but Mr. Monro declined 
to receive any application on the sub- 
ject in his house. 


16, That, onthe Ind of November 
last, after the first portion of the evi- 
dence of the said Nabin Roy was re- 
corded, Mr. Monro directed that the 
witnesses who had then been sent by 
the Police, should be kept in custody 
in Mr. Monro’s house. Among the 
witnesses so kept, was one Kristo 
Charral, who was made a defendant 
the next day, but who, on the 8rd day, 
sat with the witmesses, and not with 
the defendanta, although afterwards he 
was treatéd as a prisoner. 

17. That your petitioners have been 
informed that some of the witnesses 
for the prosecution were also ordered 
to be detained in the Magistrate’s 
house, during the night of the 8rd of 
November last. 
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usual time,and before I left Cutcherry 
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I sent the order to the District Super- qrg Permon 


intendent, who received my order at 
4-10 Pm. 

I am not aware that any Mooktears 
came to my house to remind me of 
the order; if they did, it is not impro- 
bable that my Chaprasis 


oF 
Surunpra 
Natu kor. 


refused » 


them admittance, as I do not do ~ 


Cutcherry work at my house. Admit- 
ting that they didcome, I had already 
issued orders, and needed no reminder. 

It would have been such a contemp- 
tible abuse of power to detain a man 
ordered to be released, a few hours in 
prison, that I can only expreas my 
indignant repudiation of the possibi- 
lity of any such conduct on my part. 
The only reason why Surendra Nath 
Roy was not released on that day was, 
so far as I know, the non-production of 
sureties. As soon as they appeared, his 
release was immediately ordered, and 
his release would have been ordered 
sooner had they arrived sooner. 

Paragraphs 16, 17.—The facts are 
correct to a certain extent. ' Along with 
Nabin Roy were sentin certain persons. 
As above stated, I was willing to go on 
with the case on the firat night, to 
which the defendant's counsel objected. 
In the interest of both parties, it was 
of the highest importance that the 
witnesses should be subjected to no 
undue influence of both parties. I, 
therefore, ordered them to be kept in 
a Bunga'ow beside my house, record- 
ing the fact, vide Order of 2nd Novem- 
ber. 

That, in so doing, I acted with im- 
partiality, and with no disfavor to the 
accused may be inferred from the fact 
that the vakeels of the accused 
requested me to keep the witnesses 
during the night of the 3rd in the 
same place, and to allow no access to 
them, which I did. The witnesses 
cheerfully consented to stay. : 

It is needless to say that, as I pre- 
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18. That the case was again taken 
up by Mr. Monro, at Krishnaghur, 
about the 9th of November last, when, 
about seven witnesses for the prosecu- 
tion were examined, and that one of 
those witnesses stated, in cross-exami- 
nation, that he had previously told Mr. 
Monro in private, what he had deposed 
that day, 

19, That the case was then 
adjourned to the 18th of November, 
but no Witnesses were examined on 
that day, and it was again adjourned 
to the 25th of November, on which 
day also the case was not taken up, 
but the defendants were ordered to 
appear at Ranaghat, on the 9th of 
December last, * 

20. That, onthe 9th of December, 
the defendants appeared at Ranaghat, 
but were told on the 10th to appear 
again on the 28rd December, at Kanch- 
rapara (a distance of about 40 
miles from Krishnaghur) where Mr. 
Monro was expected to be on that 
day, during his cold weather tour. 

21. That, on the 22nd of Decem- 
ber, the defendants having learned 
that Mr, Monro was then at Chakda, 
appeared before him there, on the 22nd 
and 28rd, but the case’was taken up 
on the 24th, when about six witnesses 
for the prosecution were examined. 

22, That the case was next taken 
up on the 3rd of January last, at 
Kanchrapara, when about five more 
witnesses were examined. 


23. That, on the next day, some 
more witnesses were examined, and 


s 
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vented others from communicating 
with the witnesses, I held no communi- 


. cation with them myself. 


Kristo Charal was with them. I 
knew nothing against him one way 
or another. He remained with them 
till their depositions were recorded, 
and on my discovering who he waa, 
he was treated as a prisoner. 


Paragraph 18.—The private com- 
munication made to me by the witness 
referred to was this: The Inspector 
brought before me one evening three 
men, who he said were witnesses. 
The District Superintendent was then, 
I believe, absent. I asked the men, 
who, on seeing me began to clamour 
for Khoraki, where they had come 
from, and they said from Gobindpore 
in Moorshedabad; that Nabin Roy 
had been brought to their house ; that 
Tarak Roy had brought him.. 


On hearing this I told the Inspector 
to take them away, and produce them 
next day for regular examination in 
Court. The men were, accordingly pro~ 
duced. I leave it to the Court to judge 
whether I sought to receive private 
information; whether I did not see the 
men casually; whether on casual 
mention of their having a statement 
to make bearing on the case, I 
directed their production and open 
examination, and whether I was in any 
way unfavorably to the accused in- 
fluenced by any thing said to me by 
witnesses on whose testimony no 
charge has been framed. The Inspec- 
tor came to me ay head of the Police 
to know what to do with the men. 
In heavy cases, which the Magistrate 
of the District is expected and order- 
ed to take up himself in Court, he 
cannot help being cognizant of the 
action of the Police. In the present 
instance, such was the case as regards 
the witnesses referred to, but that 
such cognizance, under the circum- 
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the defendants were then ordered to 
appear before Mr. Monro on the 
18th of January, at the village of 
Sharsha, a distance of about 50 miles 
from Krishnaghur, and about 28 miles 
from the nearest Railway Station at 
Chakda. 

24. That, in the meantime, and 
_ after the examination of the principal 
witness, Nabin Roy, and some other ` 
witnesses, had been concluded, about 
ten persons were arrested, and made 
defendants in the case, but those 
witnesses who had been examined 
previously were not recalled. 

25. That: the Magistrate, Mr. 
Monro, having refused to let out on 
bail some of the defendants arrested 
after the examination of Nabin Roy, 
although a petition was presented on 
behalf of those defendants, pointing 
out the impropriety of making them 
defendants at that stage of the pro- 
ceedings, an application was made on 
their behalf to the present Officiating 
Sessions Judge, who directed them, 
on the 22nd November, to be enlarged 
on bail 

26. That defendants, Kristo Cha- 
ral, Matabbar Sheik, and Ujjulla, were 
kept in the Kotwali Thanna, for 
several days, while the rest remained 
in jail, before they were let out on 
bail. 


27. That although your petitioner, 
Surendra Nath Roy, was let ont on 
bail, by this Hon’ble Court, he was 
ordered by Mr. Monro not to go to 
his own house, but to show himself 
daily to the Court Inspector. 
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way unfavorably tb the accused, I wye Perron 


emphatically deny. ` 


* 


Paragraph 26.—It is true that the 
three accused were kept inthe Than- 
na. Iam not aware that there was 
any illegality in their being kept there. 
The prosecution having represented 
that the three prisoners had confessed, 
and that, after their confession being 
recorded, it was advisable to keep them 
apart from the other accused, I grant- 
ed the request, and ordered them to 
be kept separate. 

Paragraph 27.—I ordered the ac- 
cused Surendra Nath and others to 
remain in Krishnaghur. 

It was uncertain whether witnesses 
might not, on any day in addition to 
the fixed days, be produced by the 
Police (as actually happened.) 

The case was being conducted at a 
great distance from Krishnaghur by 
the Police, and it was quite possible 
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28. That the case was again taken 
up at Bongong, on Saturday the 15th 
of January, when one more new wit- 
ness was examined on behalf of the 
prosecution, and the case for the prose- 
cution was-then closed. 


29. That Mr. Monro then directed 
defendants, Kailas Sircar, Rakhal 
Roy, Braja Bhattacharji, Baboo 
Sheikh, Huboo Ghose, and Ujjulla 
Bewa, to bedischarged; and framed 
two charges, under sections 342 and 
109 of the Indian Penal Code, against 
your petitioner, Surendra Nath Roy, 
and directed him to be put upon his 
defence, as Mr. Monro did not intend 
to commit any of the prisoners to the 
Sessions. 

30. That the case was then fixed 
for the 27th instant, at Bongong, and 
Mr. Monro then said that he would 
draw up charges against the other 
prisoners on Monday the 17th. 

31. That, on Monday the 17th, 
Mr. Monro framed certain charges 
(copies of which your petitioners 
have not received) against five other 
defendants, and directed the discharge 
of two defendants. 

32. That, on Tuesday the 18th, 
Mr. Monro sent for one of the witness- 
es, cited by one of your petitioners, 
Harish Ghose, and examined him, 
declining to receive a written petition 
which your petitioner Harish Ghose 
presented, praying that the examina- 
tion of the gaid witness might be 
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that witnesses might be produced on 
other than the fixed days. To allow 
of such witnesses being speedily ex- 
amined in presence of the accused, the, 
restriction was imposed. On occasioti 
shewn, I was quite ready to withdraw 
it, as may be inferred from the fact 
that when the accused Surendra Nath 
Roy asked to be allowed to go to his 
home for some religious ceremony, I - 
granted the request at once. 

Paragraphs 28, 29, 30.—The facts 
are correct. I may add that no charge 
was drawn up against the other prison- 
ers, simply because there was no time. 
I worked all day at the case, in order 
that the counsel for the accused, might 
get away, as he expressed a wish to do 
so; and as after drawing up the charge 
against Surendra Nath Roy, the said 
counsel, on my asking him, declared 
that the delaying to draw up the 
charges against the other accused did 
not matter. I postponed the case at 
a late hour to the 17th, the 16th being 
Sunday. The counsel for the accused 
publicly acknowledged his obligation 
to me for working so late to allow of 
his departure. 


Paragraphs 31 and 82.--On the 17th, 
efter drawing up the charge against 
Harish Ghose, and hearing his reply, 
I noticed that one of his witnesses was 
a zemindar, whom I knew to be in the 
neighbourhood. I considered that it 
would be advisable to secure the at- 
tendance of that witness, while he was 
in the neighbourhood, knowing that he 
was not residing there, and thinking 
it not improbable that there might be 
some difficulty in serving a summons 
on him afterwards. I consequently ex- 
plained this to Harish Ghose and his, 
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postponed. The said witness was 
not examined in the presence of any of 
the other defendants or their counsel. 


33. That while your petitioner, 
Surendra Nath Roy’s case is fixed 
for the 27th instant, other defendants 
are directed to produce their witnesses 
on the 25th. 

34. That the Officiating Magistrate, 
Mr. Monro, had all along given the 
defendants to understand that he 
would commit the case to the Sessions. 

35. That your petitioners have cit- 
ed about forty witnesses who will have 
to be brought from long distances, 
some from the district of Moorshe- 
dabad where Nabin Roy alleges he was 
confined. 

86. That, in addition to the physi- 
cal discomfort of following the Magis- 
trate from place to place, and having 
to stay in villages where there is no 
suitable accommodation, your petition- 

_ ers have already incurred considerable 
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mooktear, and ordered a summons to 
be issued-fo*the appearance. 
following day,’ and on the 18th, the 
deposition of the zemindar was record- 
ed in the presence of Harish Ghose 
and his mooktear, by whom the witness 
was cross-examined. 

The statement that I declined to 
receive a petition asking for the 
postponement of the examination of 
this witness, is untrue. No such peti- 
tion was presented, and no such 
petition was refused. Had such aon 
application been made, I would have 
considered it as I considered an appli- 
cation of the vakeels of the accused 
on a previous occasion at Chakda, 
when they requested certain witnesses, 
namely, Ainuddin and others, to be re- 
called, and I granted the request as 
fair and reasonable. There was no 
reason why I should have acted differ- 
ently on the present occasion, and I 
declare the statement to be untrue. 

The witness was not examined in 
the presence of any of the accused, 
except Harish Ghose, because none 
but Harish Ghose had called him. 

Paragraph 88.—This is correct. I 
purposely selected the 25th, knowing 
that the 27th had been fixed forthe hear- 
ing of the witnesses of Surendra Nath, 
and I did so for this reason. I was 
aware that Surendra Nath Roy had 
summoned a large number of witness- 
es, whose examination would probably 
take more than one day. If to these 
witnesses were to be added the wit- 
nesses summoned by the remaining 
accused, there was a probability of 
the counsel of the accused being 
detained three days at Bongong. As 
the counsel had expressed a wish to 
have the case disposed of, if possible, 
without further delay, I thought I 
might consult his convenience, by 
having the witnesses for some of the 
defendants heard on the 25th, reserving 
them for further examination by the 
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37. That your petitioners have been 
much harassed by the repeated ad- 
journments, as detailed above, and as 
Mr. Monro has declined to take up 
the case at Krishnaghur, your peti- 
tioners will find very great difficulty 
in producing their witnesses at 
Bongong, or any other place in the 
interior of the Nuddea district. 


40. That there was farther pend- 
ing, in the Court of Mr. Monro, a 
complaint preferred by the Police 
against one of your petitioners, Sur- 
rendra Nath Roy and another, for 
having, as alleged, obstructed the 
Police in their investigation into the 
case of Nabin Roy, and for having 
caused disappearance of evidence ; 
that your petitioner, Surendra Nath 
Roy, was arrested in the first instance 
under a warrant in September last. 

41. That the enquiry into the 
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counsel on the 27th, when he arrived, 
I regret to find that my good intentions 
towards the counsel have been distort- 

Ka A z : 
ed`into a manifestation of unfairness 
to his clients. I can only sny that 
such were my intentions as above 
described, as would have been shown 
had the witnesses appeared on the 
26th, or the counsel on the 27th. 


I regret the necessity for the re- 
peated adjournments, not one of 
which has been without cause. Iret 
gret the necessity of taking up the 
case while on tour, and to reduce the 
inconvenience to all parties to a mini- 
mum. I have, as above stated, keptmy 
camp cloge to the rail, or in places easy 
of access. I have, in short, done every 
thing I could to facilitate the appear- 
ance of counsel and the accused. 

I had intended making over the 
case to the Joint-Magistrate when I 
went on tour, but found I could not 
do so under section 68. I declined to 
take up the case at Krishnaghur, 
while at Sarsa, as I could not make 
arrangements consistently with my 
other duties to be present at Krish- 
naghur, and, as a matter of fact it is 
quite as easy for counsel to appear at 
Bongong as at Krishnaghur, the 
journey in the former case consisting 
of 34 miles by rail, and 20 on horse- 
back; in the latter of above 60 by 
rail and 12 by horse ghari. 

Paragraphs 40 and 41.—The fact of 
the other case being instituted is correat, 
The fact of the last witness having 
been examined about the beginning of 
October, is also correct. The state- 
ment that no postponement was 
necessary, is not correct. The cage 
remained pending at the beginning of 
October, at the request of the prosecu- 
tion, I took it up immediately after 
the opening of the Court, and decided, 
I imagined, with the consent of the 
vakeels, to finish it in connection with, 
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case was commenced by Mr. Monro 
in September last, and the last witness 
was examined about the beginning of 
October, and although no postpone- 
‘ment was necessary, he left the case 
undecided until last week, when, as 
your petitioner, Surendra Nath Roy, 
was informed yesterday, the case was 
decided in his favor. 

42, That Mr. Monro having pro- 
mised to the defendant’s counsel to 
grant them copies of the proceedings 
and evidence in the case, your peti- 
tioners sent, at much expense, two 
copyists to Bongong to get copies of 
the proceedings, but your petitioner, 
Surendra Nath Roy, has just been in- 
formed that Mr. Monro, after having 
insisted on’learning the reason for 
which your petitioners wanted to have 
copies, and after having taken the de- 
position of one of the said copyists on 
that point, has refused to give your 
petitioners copies of Mr. Monro’s pro- 
ceedings in the case. 

43. That your petitioners submit, 
that Mr, Monro, having expressed 
from the beginning his opinion that a 
strong prima facie case had been 
established against your petitioners, 
and also that he would commit the 
case to the Sessions,* he is not compe- 
tent to try your petitioners himself; 
nor ishe, on account of the bias he has 
all along displayed on behalf of the 
prosecution, as evident from the cir- 
cumstances detailed above, and from 
his being influenced by private infor- 
mation, a proper person to be entrust- 
ed with the trial of your petitioners. 

That your petitioners, therefore, 
pray, jirsily, that taking into consider- 
ation the grounds set forth above, your 
Lordships will be pleased to send for 
the record in the case mentioned 
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order to this effect, and the case 
remained pending in consequence. 
As soon as the case for the prosecu- 
tion in Nabin Roy's case closed, I took 
up the second case and disposed of it. 

The evidence for the prosecution in 
the second case, aa regards the charge 
under section 201, being really the 
same as that for the prosecution in 
Nabin Roy's case, and that evidence 
being insufficient to frame a charge 
under section 201 against Krishna 
Nath Roy, I discharged him imme- 
diately on the case for the prosecu- 
tion being closed. 

T acted in the above case, so far as 
I am aware, legally and properly. 


* On the 4th November, Mr. Monrov recorded tho following as his opinion:— The 
statement of Nabin Roy, if true, docs raise a strong piesumption of the guilt of the 
accused, and would, ifthe question of committal were at the present stage of the pro- 
ceedings 1aised, require the committal of the accused.” 
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Marren of above, and quash the order of Mr. 


TEE Peririon Monro dated the 16th and 17th in- 


oF 
BURENDRA 


Naru Roy, 


stant, whereby he directed your peti- 
tioners to be put upon their defence 
before him. ~ 
Qudly.—That should there be, in 
the opinion of your Lordships ‘any ee 
evidence against your petitioners, they $ 
may be tried by the Magistrate of 
Moorshedabad, in which district many 
of the witnesses for the prosecution, 
as well as for the defence, reside, or by 
the Joint-Magistrate of Nuddea, at 
Krishnaghur, or by any other Court f 
that your-Lordships may think proper. 


Mr. Paul (with him Baboo Ambika Charan Banerjee), for the 
prosecutor, now showed cause :—I rely on the explanation of Mr. 
Monro, which is quite satisfactory, and absolves him from any 
bias or improper feeling. Section 68 of the Criminal Procedure 
Code (1) gives the Magistrate jurisdiction’ to proceed under the 
circumstances of this case. Mr. Monro acted in good faith 


throughout. It would be a bad precedent if this rule were made 
absolute. i 


Baboo Anukul Chandra Mookerjee did not wish to address 
the Court on behalf of the Crown. a , 


Mr. Monro said that, in doing what he had' done in this 
case, he had simply followed the practice which prevailed in the 
Mofussil, and that all his acts were done in good faith. He also 
added that, being about to leave the country, he would not take 
up the case himself, whatever might be the result of the rule, 
and that he had no desire to try the petitioners himself. He 
would, however, ask the Court to acquit him of the imputations 
made in the petition against his character as a judicial officer. 


(1) Act XXY of 1861, s. 68.—“ Ex- 
cept as is otherwise provided in Chap- 


may issue a summons, or in cases where 
a warrant may issue, a warrant of arrest 


ter XI of this Act, the Magistrate of the 
district, or a Magistrate in charge of a 
division of a district, may, withont any 
complaint, take cognizance of any offence 


_ which may come to his knowledge, and 


against the person known or suspected 
to have commitied such offence, in the 
same manner as if a complaint had been 
made against such person.” 
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Mr. Ghose in support of the rule.—It is evident from Mr. 
Monro’s own explanation that he had prejudged the case. All 
the important allegations in the petition are admitted. The 
reasons given by Mr. Monro for refusing bail on the 7th Octo- 
ber, show that, before taking any evidence whatever-in support 
of the prosecution, he wanted the defendants to establish their 
innocencé.? The warrant issued by him, before any evidence 
was taken, specified a bailable offence, and yet bail was refused. 
To refuse bail when a person ought to be bailed is a misdemean- 
our—Osborne v. Gough (1). A Magistrate cannot issue a 
warrant without evidence, nor can he commit a person to Hajut 
before evidence is recorded against him—Jn the matter of Mahesh 
Chandra Banerjee (2). In this case the Magistrate acted upon 
hearsay information communicated to him privately. Section 68, 
Criminal Procedure Code, does not give the Magistrate jurisdic- 
tion in such a case, The word “ knowledge” in that section must 
be held to be either judicial or personal knowledge—ZIn the 
matter of Mahesh Chandra Banerjee (2). Section 68 only applies 
to cases where no complainants come forward. All the proceed- 
ings ought to be set aside as being based upon an illegal founda- 
tion. [Mrrrser,J.—Do you contend that the subsequent pro- 
ceedings ought to be quashed on account of prior illegalities?] 
Yes; they vitiate the whole proceedings— The Queen v. Mahima 
Chandra Chucherbutty (3); ; and they are evidence of bias on the 
part of the Magistrate. He received information on the subject of 
the case privately, and conferred with the witnesses in the absence 
of the accused; this disqualifies him from trying the prisoners. 
A Judge or a Magistrate is not competent to take upon himself 
to say, as Mr, Monro does, that such private information had no 
influence on his mind—Dobson v. Groves (4). The commitments 
were void ab initio being illegal, and for an indefinite and un- 
reasonable period—Davis v. Capper (5); and Rex v. Gooding cited 
in Burn’s Justices of the Peace (6). A Magistrate does not 


(1) 3 B. & P., 550. (4) 6 Q. B., 637 
(2) 4 B. L. R, App. 1. (5) 10 B. & C., 28, 


(3) 3 B. L. R, A, Cre 67. (6) 24th Edition, Vol. I, 1001, note. 
: 38 


287 


1870 


Ix tne 
MATTER OF 
THE TETOR 


EN 
Naru Roy. 


s. 


288 7. BENGAL LAW REPORTS. (VOL. V. 


1870 . actin good faith, who does not act carefully, circumspectly, and 
we mm, With due diligence— Vithoba Malhari v. Corfield (1). No remand 
THE Perizon without a hearing can last for more than a fortnight— Reg. v. 
gunma Surkia (2). Inthis case'the adjournments were for an unreason- 

i able time, and without any reasonable cause. Under Chapter XII 
-~ of the Criminal Procedure Code, the Magistrate could not direct 
a police investigation into the case, after it had been taken up by 
him, but he might have done so before issuing process (Section 
180). The order to Surendra Nath Roy to show himself daily 
to thè Court Inspector was wholly void, and showed i improper 
feeling on the part of the Magistrate, and the reason assigned 
by Mr. Monro for that order, viz., the convenience of the wit- 
nesses who might be forwarded by the police at any time—could 
not be regarded as satisfactory, when the same order was repeated 
by him at Bongong, after the charges had been framed on the close 
of the prosecution. The order which Mr. Monro gave to detain 
three defendants in the Thanna, while the others were in jail, 
was wholly illegal, for, under section 222, a warrant of commit- 
ment could be directed only to the jailor or some person having 
authority. This order being to induce the prisoners to confess, 
was wholly illegal and improper. Mr. Monro acted improperly 
and illegally by sending for one of Harish Ghose’s witnesses, and 
examining him himself‘in the absence of the other defendants. 
Not one of the witnesses for the prosecution was summoned, but 
all were arrested and brought by the police, contrary to’the pro- 
visions of the Code of Criminal Procedure. The whole conduct 
of Mr. Monro shows clearly that he is not a fit person to try 
the petitioners himself. - P 


PHEAR, J.—It seems to me clear from Mr. Monro’s own 
explanation of the course of this case, that he has committed 
in it serious deviations from the procedure laid down by the 
Criminal Procedure Code, and that he has, in some of the 
stages of the case, shown a want of discretion, which is to be 
lamented ; but, on the whole, I think that the rule ought to be dis- 
charged, because I entirely acquit Mr. Monro of having, in any 


(1) 3 Bom. H. C., App; 1. we! X3) 5 Bom. H. Q, Or, 81. 
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ta 


part of this protracted inquiry, been actuated by any improper 
feeling towards the prisoners, or by any other desire than that of 
doing his duty as a judicial officer. 

It is very much to be deplored that the practice which Mr. 
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Monro has taken to be accordant with the provisions of the Crimi- - 


nal Procedure Code, should at this day obtain, as we are told 
it does, in a zilla so close to the capital as Nuddea. 

It cannot be questioned, I think, that the custody of the 
prisoners was, from the time of the first arrest up'to the 2nd of 
November, illegal. Mr. Monro says he supposed that the” step 
he took in causing their arrest was sanctioned by section 68, 
Criminal Procedure Code, but I am very distinctly of opinion 
that that section applies only to cases in which the private 
individual, who is injared or aggrieved, or some one on his part, 
does ‘hot come forward to make a format complaint. It is æ 
provision of the law for enabling a public official to take care 
that justice may be vindicated, notwithstanding that the persons 
individually aggrieved are unwilling or unable to prosecute; 
and even in such cases, the jurisdiction of the Magistrate to 
arrest requires, for its foundation, knowledge of the fact of an 
offence having been committed, and that knowledge, I appre- 


hend, must be either portont or derived from testimony legally 


given. 

But here Mr. Monro commences his ETAN TE by stating 
not only that the brother of Nabin Roy had made a complaint 
in the first place to the Joint-Magistrate, but that Mr. Monro’s 


own subsequent proceedings were in effect instituted upon. 


information given by this man to the police and to himself. 
That being so, the case obviously might, and ought to have been 
conducted upon one or other of the bases afforded by section 66 
and by section 135. There was no occasion whatever for Mr. 
Monro to:take upon himself the character of a public piose- 
cutor, 

There is, in my judgment, no doubt that the law is just as 
jealous of personal liberty in India as it is in-England, and that 
liberty cannot rightly be taker Away except under circumstances 
which are clearly prescribed by positive law. Now the warrant 
of arrest which Mr. Monro issued, and under which the petition- 
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ers were taken into custody, was grounded upon the information 
informally given by the brother of the missing man. ‘ The 
“ man Nabin was still missing, and upon the police report and the 
“ statement of the missing man’s brother, who appeared before me 
“ at Muragacha, I issued an order to Surendra Nath Roy, whose 
“yyots the accused were, forwarding a warrant for their arrest, 
“and directing him to produce them as persons accused: of 
“dacoity.” This is Mr. Monro’s own statement. 

‘As at present advised, I don’t think that the report of the 
police, or any statement of the missing man’s brother, which 
falls short of an actual formal complaint, or of a statement made 
on oath, is sufficient in law to give the Magistrate jurisdiction to 
issue his warrant. I need not point out the mischief that would 
be likely to ensue if a Magistrate were justified on the mere report 
of the police in arresting any person whom they wished to incri- 
minate. In a particular case, namely when an offence is commit- 
ted in his presence, a Magistrate may, no doubt, without com- 
plaint or sworn testimony, order the arrest of the offender; but 
this is by virtue of section 110, and the separate specification of 
this power in the Code goes far to show that section 68 does 
not bear the construction which Mr. Monro has put upon it. 
The cases in which the police may arrest without a warrant, are 


` prescribed with minuteness in the Criminal Procedure Code, 


and it appears to me that the more extensive power conveyed 
by a warrant must proceed from the exercise of a judicial discre- 
tion, either on the Magistrate’s own view, or upon materials 


. furnished by some other person, under such circumstances as 


will render the person responsible for putting the law in motion, 
i. e., furnished by him either in the capacity of prosecutor or 
by statement on oath. 

Again, the address of the warrant in this case is unfortunate. 
It is directed not to any police officer, but to Surendra Nath 
Roy, the person at whose instigation, according to the theory of 
the police, the alleged kidnapping originated, and even if the 
Magistrate did not take the police view on this point, Surendra 
Nath was clearly a person so closely connected with the parties 
who were supposed to be implicated, that he was soon arrested 
as an accomplice, Doubtless, section 77 of the Criminal Procedure 
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Code (1) and the corresponding section of the amended Act (2) 
do give the Magistrate power to issue a warrant to an unofficial 
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of the circumstances under which the Legislature intended that 
power to be exercised, namely, when the Magistrate is without 
the assistance and services of competent persons charged with 
ordinary police duties, and responsible by virtue of their offices 
for the proper execution of a process of this sort; and above 
all when the urgency is imminent. 

But whether or not the first arrest was made without legal 
foundation, unquestionably the subseqitent commitment to hajut 
and the remands based, as these were, on no evidence whatever, 
were entirely invalid. The force of the warrant of arrest is at 
an end when the prisoner is drought before the Magistrate. 
The’ Magistrate cannot lawfully commit to prison, or remand 
a prisoner who is before him, without sufficient grounds, and 
in the complete absence of evidence there can be no grounds. 

I regret, as I have already mentioned, during the hearing of 

‘the case, that Mr. Monro, on receiving the order of the High 
Court with regard to releasing the prisoner on bail, which order 
reached him while he was presiding in Court, did not at once 
make it public; even if it be supposed, as suggested by Mr. 
Paul, that none of the parties concerned were present in the 
Magistrate’s Court at the time. I say, I regret it, because 
publicity in these cases is the highest safeguard which the 
Magistrate has for preventing any misconception as to his 
motives and conduct, $ 

After the 2nd of November, the case changed. At that time 
evidence was produced before the Magistrate, on which he could 
rightly, in the exercise of his judicial discretion, hold that the 
persons charged ought to be committed to prison, either to await 


(1) Act XXV of 1861, 8. 77—“A (2) Act VIII of 1869, s 77.—" A 
warrant shall ordinarily be directed to a warrant shall ordinarily be directed toa 
Police Officer, but the Magistrate issuing Police Officer, but the Magistrate issuing 
a warrant may, if immediate service be a warrant may, if he see fit, direct it to 
necessary, and no Police Officer immedi- any other person.” 
ately available, direct the warrant to any 
other person,” 
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trial, or for safe custody, during the adjournment of the inquiry. 
And it is because I think that this is the case, that I feel the 


Tus Perron strongest ground taken up by the petitioners fails them. For 


OF 
SuRENDRA 
Nara Roy, 


I am not prepared to say that because the arrest and custody 
previous to the 2nd of November was, in my opinion, illegal, 
therefore all the subsequent proceedings are void and ought 
to be quashed. It appeara to me that the petitioners now stand 
committed for trial, under orders of a competent officer made 
after hearing evidence, which was judicially received and record- 
ed. I cannot, therefore, say that they ought not to be tried on 
the charge on which he has so committed them. 

There are other matters which have been referred to in the 
argument before us, and which have, I don’t say unnecessarily, 
occupied æ considerable time in discussion; but I don’t think 
that we are required to direct our attention to them in detail 
now. 

It does seem to me, however, that a very unduly lengthened 
period did elapse in this case, between the first apprehension of 
the prisoners and their commitment for trial, and I'am disposed 
to-think that an officer in Mr. Monro’s position would have exer- 
cised the better discretion if he had taken care not to drag the 
patties stage after stage, as he did, following him, in his tour 
through the Mofussil. It was surely open to him in more ways 
than one to have provided that the case should have been heard 
and decided promptly at Krishnaghur. Even if he had been 
right, as I think he is not, in the supposition that the pro- 
ceeding was one based on section 68, and that the case could not 
therefore be made over to any Subordinate Magistrate for investi- 
gation, still there was no sort of obstruction in his way to pre- 
vent him from taking it up himself, at the principal town, or at 
any other convenient spot in the district, and completely dis- 
posing of it in the same place. The movements of a Magis- 
trate during his cold weather tour are not so strictly prescribed 
by an inexorable rule of necessity, that Mr. Monro could not 
have reasonably managed, in this case,‘to take all the evidence 
atone station, 

The detention of the prisoners in the thanna was certainly, 
under the circumstances of the case, to say the least of it, not 


- 
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judicious ; and the direction to Surendra Nath, while he was out 
on bail, to remain in Krishnaghur, was absolutely without author- 
ity, and should not have been made. 

I also cannot think that the examination of Harish Ghose’s 
witness was conducted in such a way, and under such circum- 
stances, as to give complete confidence to the minds of the 
petitioners in the Magistrate’s fairness and impartiality, with 
reference to the investigation. 

And, on the whole, I cannot avoid the conclusion, after a full 
consideration of the facts of this case, that although there is 
nothing now imputable to Mr. Monro such as to disqualify 
him from trying the case between the Crown and the prisoners, 
there was still very much before the explanation which he has 
submitted to this Court was made public to render the prisoners 
justly apprehensive that they would not receive an unbiassed 
and impartial trial at hishands. Therefore, although I have said 

` that I think the rule ought to be discharged, I also think, under 
the circumstances, that it should be discharged without costs. 


(J 


Mırrer, J.—I am of the same opinion, 


Rule discharged. 


[PRIVY -COUNCIL.]* 


BIYA RAM SING and BHYA JUBRAJ (DEFEND- 
ANTS) v AGAR SING AND OTHERS (PLAINTIFFS. ) 


ON APPEAL FROM THE SUDDER DEWANNY ADAWLUT, 
NORTH-WESTERN PROVINCES. 


Hindu Law—Succession of Gentiles according to Mitakshara, 


According to the Mitakshara, the grent-great-great grandson of the great-great- 
great grandfather of the deceased is entitled to succession as one of the gentiles, 

Tux facts in this case are unintelligible without reference to 
the following pedigree, the correctness of which was not disput- 
ed in the Courts below, ; 


* Present Tus Riant Hox. Bir Jasres Corvinus, SiR R. PRILLIMORE, LORD JUSTICE 
GIFFARD, AND Sin Lawrence PEEL 
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Jaskaran Sing died childless, leaving a widow, Sheoraj 
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Kooari, and having no blood relations save those descended froin: Brea Rar 


G AND 


Chyne Sing, and leaving landed property. .¢ Baya JUBRAJ 
Some of those descendants sued the widow for possession Of Acan Sova. 


the property, on the ground that it was joint ancestral real estate, 
and that the family was joint; but failed on the ground that it was 
the dec&ased’s separate estate. 

The widow died in 1861, and the nearest male cousins of Jas- 
karan, at her death, were all the respondents (plaintiffs) except the 
first seven: of these seven the fathers were then alive, so that 
although from the pedigree it appears that the respondents were 
in different degrees of remoteness, the first seven only represent- 
ed those who claimed a vested interest at, Jaskaran’s death. 

The appellants were strangers, who claimed under an alleged 
disposal to them, by the widow, of the property. The suit was 


brought by the respondents to eject the appellants. The de-~ 


fences were: first, that the widow’s possession was for more 
than twelve years after Jaskaran’s death, and that the claim 
made tò the property during her life having been rejected, her 
possession was an adverse possession; second, that on the widow’s 


death, Joy Mangal Sing had instituted a suit for the property, 
but that the Judge, on 16th October 1863, had decided in favor’ 


` of the gift by the widow to the appéllants (to this it was 
answered, that Joy Mangal Sing had no title, being more remote 
than the respondents); and third, that the respondents had no 


title to inherit by Hindu Jaw. The Principal Sudder Ameen . 


held that all the defences were good, and dismissed the suit, 

The Sudder Court to which the plaintiff appealed (Messrs. 
Ross and.Pearson) decided that the respondents were heirs 
according-*to Hindu law, and from this decision the present 

“appeal was made? Their judgment was as follows:—‘ It is con- 
tended here, that thé plaintiffs, none of whom are grandsons 
of any ascendant “from, the -common ancestor, are not among 
sapindas, atid not entitle to inherit, This is, however, opposed 
to the doctrine sanctioned’ by thé author of the, Mitakshara, 
Chapter II, section 6: ° The relation of the sapindas, or-kindred 
‘connected by the funeral oblation, ceases with the seventh 

.‘ person, and that of the samanodakas, or .those connected 

39 oO geod 
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“by a common libation of water, extends to the foarteenth 
* degree.’ 

“We find direct authority for disregarding the construction ` 
proposed to be put by the respondents on the word sapinda. 
In a note on section 6, paragraph 27 of the Dattaka Mimansa, is 
given the construction of the author of the Mitaksharg, on the 
text of Yajnavelkya, ‘beyond the fifth and seventh degrees on 
‘the mother’s side and the father’s side respectively, the relation 

€ of sapinda ceases,’ as follows :— On the mother’s side, that is in 


’ ‘the line of the mother, after the fifth degree; on the father’s 


‘side, that is, in the line of the father, after the seventh degree, 
‘thé relation of sapinda ceases: as is understood.’ . . . . 
‘accordingly, thére are six sapindas in ascent, the father and 
‘the rest; and six in descent, the son and the rest; and the 
‘man himself is the seventh. Should the line diverge, the 
‘ enumeration should be made, until the seventh degree, commenc- 
ting from whence the direction of the line varies, This is 
€ applicable to every case’ (1). 

«We have thus furnished to us a rule for eaae the 
order of succession in regard not only to sapindas, but to 
samanodahas. ‘The enumeration should be made until the 
‘seventh (or. until the fourteenth) degree, commencing from 
€ whence the line varies.” So much so, that we find that, in 
Rany Srimutty Debeah v. Rany Koond Luta (2), decided by 
the Privy Council, the Pundits gave it as their opinion that, ac- 
cording to the Mitakshara, the descendant in the eighth remove, 
reckoning from and inclusive of ‘the common ancestor, was 
entitled as sagotra to take the property in suit. The decision 
went against the descendant, as his family, though formerly 
governed by Mithila law, had adopted the Bengal law, and 
because by Bengal law bandhus took the precedence of sago-- 
tras. No doubt was in that case expressed as to the correctness 
of the opinions of the Pundits, but, as noticed in the case of 
Shoodhyan Sing v. Mohun Pandey (3), had the claim been 
decided according to the Mitakshara, the sagotra would have 
had his title to inherit allowed. 


(1) Sutherland’s Translation, p. 79. (3) ‘20th J: uly 1863, 28. D, A., N.W, 
(2) 4 Moore’s I, A., 292-803. P. 184, 


VOL. V.] . PRIVY COUNCIL. 297 


“ Now some, at least, of the plaintiffs, as Laiq Sing and ___ 1870 
others (1) are within the sapindas, and are, of course, on- Bixa Raw 


SING AND 
‘titled to the property, where no nearer relatives to Jaskaran Baya fuer 
are forthcoming. Aan Sma, 


“We would advert to the case of Rutcheputty Dutt Jha 

v. Rajundernarain Rae (2), in which was discussed the doctrine 
of the Mitakshara relating to the succession of certain claimants 
who were lineally descended from Samru Chowdry (we quote from 
the Report of the case in Mr. McNaghten’s Reports, Volume II, , 
page 12), the paternal great grandfather of the great grandsire of _ . 
Raja Inder Narain. It was ruled by the Sudder Court that, ac- 
cording to Mithila authorities, ‘ the estate of a person on failure 
‘of heirs, within the relation of brother’s son, devolves on the, 
‘ paternal kindred, who are sapindas, which relation includes the 
‘descendantsof a paternal ancestor to the sixth degree, and ceases 
‘with the seventh person; in default of the sapindas on the sam- 
‘ anodakas, or those connected by a common libation of water, 
€ viz., the more distant paternal kindred, extending to the four- 
‘teenth degree; and in failure of samanodakas to those termed 
‘ bandhus, or cognates.’ The rule of inheritance thus compen- 
diously stated appears, from the full report in Moore’a Indian 
Appeals, to have been disputed, and it was argued before the 
Sudder Court that the Mitakshara did not support the preten- 
sions of the descendants of Samru Chowdry in the sixth remove. 
But the Judge, Mr. T. H. Harrington, whose “decision, con- 
curred in by his colleagues, was affirmed by her Majesty’s 
Privy Council, rejected that argument. After stating that 
the term putra, or son, in the Mitakshara, and its commentary, 
the Subhadini, is frequently used as a general term for male 
issue or descendants, he goes on to observe (4) :— 

“ To adopt the construction proposed by the appellant would be ` 
‘to cut off all the descendants below the grandson of the father, 
‘grandfather, and ‘every other ancestor, and would render, 
‘nugatory the provisions in the Mitakshara as well as in the 
‘other books of law, which expressly state— The succession 


a 


(1) The Oourt did not observe that (2) 2 Moore’s I, A. 138, x E 
those farther off in descent represented in- (8) 2 Sel. Rep., 12. 
terests vestod af the death of the widow. (4) 2 Moore’s I.A., 182, 157, 188, 
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1870 _ ‘of kindred belonging to the same family, and connected by 
Dari Riot ‘funeral oblations to the seventh degree; or if there be none 
Bara Junpas ¢ such, the succession devolves on kindred connected by liba~ 
Acan Smo, ‘tions of water, and they must be understood to reach seven 

‘ degrees beyond the kindred connected by funeral oblations of 
‘food, or.else as far as the limits of knowledge as to birth and _ 
‘name extend ” (1). 

“ Now the doctrine thus overruled by the Sudder Court in 
1812, is precisely that contended for in this case, on the part of 
the respondents; and so that doctrine was overruled in favour 
of the defendants in the fourth and fifth removes from the 

, common ancestor,—the plaintiffs in this case. 
~ “ We do not consider the decision of the Judge of the 15th 
October 1863 to be any bar to the claim of the plaintiffs here 
as those nearest of kin were not parties to that suit, We 
! should not have gone into the question of inheritance at such’ 
length, had we not seen instances of the lower Court’s tena- 
ciously adhering to the erroneous doctrine in Sibhoo Singh’s 
case (which has not been reprinted among the Selected Reports 
published in 1861, two volumes) notwithstanding the several 
decisions of this Court to the contrary (2). 

“Tt is true that that decision has not been overruled by a Full 
Bench, but it has been disregarded in decisions to which each 
individual Judge has, in a bench of two Judges, been a party, 
and the former rule has been adopted in lieu of that laid down 
in Shoo Singh’s case. 

. © We determine, therefore, that the plaintiffs have a title to 
inherit under the Hindu law current in these provinces, and 
we annul the decision of the Principal Sudder Ameen.” 


Sir R. Palmer, Q, C., and Mr. Leith for the appellants.—The 
respondents are not sapindas, and even if Chatter Patti could 
be classed as one of the remoter sapindas, the descent as traced 
from him could not extend more than three generations 
down. The case of Rutcheputty Dutt Jha v. Rajendernarain 


(1) Mitakshara, Chap. II, 8. 5, paras. 5-6, 1863; Shoodhyan Sing v, Mohun Pandey, 
(2) Koger Golab. Singh v. Rao Kurrun 20th July 1863 ; Shunker Loll v, Bisram 
Singh, S. D. A, N. W. P., 28nd June Doss, 19th December 1864. 
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Rae (1) will not apply, being founded on the Mithila law. There 
is an omission in the pedigree in not showifg that there were not 
bandhus, or cognates—Rany Srimuty Debeah v. Rany Khoond 
Luta (2) Elberling on Inheritance (3). 


Mr. Field, Q. C., and Mr. Bell for the respondents.—The re- 
~- gpondents are either sapindas or samanodahas, and are entitled to 
succeed; Menu’s Institutes (4). They are Gentiles; the Mitak- 
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shara (5), Rutcheputty Dutt Jha v. Rajendernarain Rae (1), Rany , 


Srimutty Debeah v. Rany Koond Luta (2), Macnaghten’s Hindu 
Law (6), Gungadutt Jha v. Sreenarain Rai (7), and Strange’s 
Manual (8). 


Their LORDSHIPS took time to consider, and on 28th June... ` 


1870, Sir R. PmILLIMORE delivered the following written 
judgment:— 

The suit out of which this appeal arose was brought in the 
Court of the Principal Sudder Ameen of Goruckpore, by the 
plaintiffs, as heirs, after the death of his widow who survived 
him, of one Jaskaran Sing, to recover certain moveable and 
immoveable estate, the property of the deceased at his death. 

The title as heirs was described generally in the plaint, but 
the course in which it was derived appeared by a pedigree exhi- 
bited by the plaintiffs and filed with the plaint. ' It thus 
appeared that the plaintiffs claimed as kindred of the deceased, 
connected with him by descent from their common ancestor, 
Chatter Patti Sing. 

By the pedigree it appeared that the plaintiffs and the dae 
ed were in an equal degree removed from the common ancestor, 
being his great-great-great grandsons. The appellants con- 
tended that the plaintiffs were too remote in descent from the 
common ancestor to be capable of succeeding to the deceased. 

At the widow’s death the heirs of the husband, at that time 
alive, were the legal heirs. The property claimed was at that 
time in the possession of the defendants, under alleged aliena- 


(1) 2 Moore’s L A., 182. (6) Oh. I, 8. 5. 
(2) 4 Id, 292. (6) Vol. I, p.92. 
(3) P. 80, Nos, 43, 44, (7) 2 SoL Rep., 11. 


(4) Ch. V, s. 60 ; Ch. IX, a, 187. (8) 8s, 309, 310, and 311. 


, 
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1870 tions by the widow. Into the validity of their titles, respec- 
Bava se tively, no enquiry could be made by the Appellate Court in 
Baya Joseas India, from the mode in which the case was submitted 
Acar Sma. to it; and the appellants may be treated simply as parties who 
had a right to put the plaintiffs to proof of their title. It was 
conceded on the argument that they were not descendants of 
the common ancestor, 

The defendants denied the plaintiffs’ title. Admitting the 
pedigree to be correct as far as it went, and assuming, for the 
purpose of raising their objection to the title, all that the pedigree 
stated to be true, they contended by their answer that the plain- 
tiffs were not within the line of heirs. They raised, also, two 
other objections in bar of any inquiry into their own title, viz., 
that the suit was barred by limitation of time, and that the 
matter of the plaintiffs’ title was res judicata, and had been 
adjudged against parties in privity of title with the plaintiffs. 
As these two objections were not insisted upon on the argument 
of this appeal, it is unnecessary to state the facts as pleaded on 
which they rested. 

The suit did not proceed in the Zilla Court beyond the 
framing of issues, at which stage the Judge framed three issues 
in bar, involving the three points above stated. Deciding all 
three against the plaintiffs, he dismissed their suit. On the title 
he took the opinion of the Pundit of the Court, whose vyavastha 
was to the effect that the plaintiffs were beyond the line of 
heirs, and was in direct affirmance of the objection raised by the 
answer. 

From this decision the plaintiffs appealed to the late Sudder 
Court of the North-Western Provinces, which reversed the 
decision of the Court below on all the three issues in bar, and 
remanded the case to the Court below for trial, The correctness 
of this decision on the second and third issues in bar admits of 
no dispute, and it is unnecessary to notice them further. 

As no decision was given in the suit below except on the 
issues in bar, as the Sudder Court remanded the suit for trial, 
and as the appeal to Her Majesty is limited necessarily to the 
decree reversing that of the Court below on the issues in bar, 
their Lordships will be careful to limit their observations, as weil 
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as their decision in this case, strictly to the matter on which the 
decree under appeal proceeded. 

The decision in the Sudder Court, as well as that in the Court 
below, may be viewed as in the nature of a demurrer, on which 
any consideration of possible title on other assumed states of 
facts would have been irregular. The decision of this case 
involves the consideration of a most important part of that vexed 
and difficult subject—the Hindu law of succession. It must 
be limited to the validity of the title pleaded. 

The title pleaded is that of some in the class termed Gentiles, 
asserting priority in that class. The derivation of title to the 
succession of the deceased opening on the death of his widow 
who survived ‘him, is made necessarily from a common ancestor, 
who is named, and from whom the lines of the deceased and the 
claimants are respectively traced. The pedigree, if it be full 
and true, establishes community of family, kindred, and priority, 
unless the objection of the defendants be sustained; and nothing 
more is needed to be pleaded or proved, in support of that title, 
if valid. If it be not a good title of inheritance by the Hindu 
law, the plaintiffs’ suit must fail. The issue in bar submits 
the objection to decision. The pedigree, for the purpose of the 
appeal, must be taken to be both full and true. 

No objection founded on alleged facts not apparent on the 
face of the pedigree can be urged against a decree which did 
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not proceed upon, and could not have proceeded upon, grounds - 


not raised by the issuein bar. The question, then, is reduced 
to this, whether the plaintiffs, being great-great-great grandsons 
of the common ancestor, were too remote in degree to be heri- 
table as Gentiles. 

The subject is important: it is beset by difficulties raised by 
varying opinions, decisions, and comments on a text clear 
enough, if interpreted by the principles of the Hindu law accord- 
ing to the Benares school, which is the most orthodox of the 
different schools. The governing authority of that school is the 
Mitakshara. The compiler of the Mitakshara is said to have 
been an ascetic, or devotee, and from that source nothing at 
variance with the religion of the Hindus is likely to have flowed. 
The Hindu law contains in itself the principles of its own 
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exposition. The digest suborbinates in more than one place 
the language of texts to custom and approved usage. Nothing 
from any foreign source should be introduced into it, nor should 
Courts interpret the text by the application to the language of 
strained analogies. Approaching this somewhat delicate subject 
with an unfeigned desire to decide it in harmony with the reli- 
gious feeling of Hindus, their Lordships observe that the case 
furnishes no evidence whatever that the decision under appeal 
disturbs that harmony. On the contrary, the Judges of appeal 
overrule a former decision given in theix own Court which, in 
their opinion, had disturbed it. 

The Mitakshara, in the 5th and 6th sections of the 2nd chap- 
ter, recognizes two successive classes of heirs: first, © Gentiles;’ 
next, ‘bandhus;’ after them it places certain special persons, 
and after these last the State, the ultimus heres. 

Whatever descent prevails, and even where the State takes 
by escheat, the duty of some ceremonial performance to the 
deceased is still enjoined. 

The ‘family’ is the cherished institution of Hindus. Indi- 
vidual separate ownership is less the subject of the general 
remarks of commentators on the Hindu law than the associated 
aggregate community, the family. In this respect an analogy 
is observed between family ownership and that of the old village 
community. Consequently, family union or connexion derived 
from a common head, the founder of the family, may reasonably 
be regarded, amongst a patriarchal people, as the source of the 
entire class from which a succession of heirs may be derived. 
Again, as males are preferred to females in succession, from 
religious reasons, this same class may be reasonably subject to 
the condition that the descent be generally derived from males, 
who, for the same reason, may obtain a constant preference. 
The text of the whole of the 5th and 6th sections of the 2nd 
chapter of the Mitakshara is in the strictest conformity to these 
principles. The Gentiles, or gotraja, from the gotra, are describ- ` 
ed as descending from one common stock, a male, and derived 
generally through males, as forming a family, though embracing, 
possibly, many families,—and such original bond of union is 
regarded as necessary to the constitution. of the gotra, These 


. 
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conditions are all that are stated as necessary to the constitu- 
tion of the class of Gentiles. 

As regulating preference of succession amongst them, the law 
of succession amongst Gentiles classifies them further, as sapindas 
and samanodakas ; the first it treats as prior to the second, but 
excludes neither, within limits wide enough to include the present 
plaintiffs. As the plaintiffs then in this case show a common 
ancestor a gotra, a community of family, a descent which extended 
to the deceased and themselves, they appear to satisfy every con- 
dition of the text, and as the decision appealed from proceeds 
upon the above grounds, and strictly conforms to the language 
of the Mitakshara, it follows that it must be affirmed, unless it 
can be shown, that the plain language of the Mitakshara has 
received some qualification by usage or judicial construction. 

The decision of the present case does not require that the 
Court should distinguish sapinda from sapinda, nor define 
where sapindas cease and samanodakas begin. This is nota 
case of priority between two persons claiming as heirs,’ or be- 
tween two classes of heirs; itis one of asserted exclusion from 
inheritance, raised by persons not competitors in the prescribed 
degrees of heirs. 

The question of preference is distinct from that of entire ex- 
clusion. When a question of preference arises, as preference 
is founded on superior efficacy of oblations, that principle must 
be applied to the solution of the difficulty. It obtains properly 
when a succession opens to a deceased, when the question mooted 
is a real one (at least in the contemplation of pious Hindus), 
viz., who best can confer on the deceased and his ancestors not 
fully benefited, the benefits which the grades of oblations offer in 
differing degrees. Where no sexual or personal incapacity exists, 
no ground of entire exclusion from inheritance exists if the oppos- 
ing parties confer inferior benefits, or benefits in equal degree only. 
In such a case what reason could justify a sentence of exclusion 
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from inheritance on a claim to put a limitation on language which ` 


declares the whole class heritable, and not simply some persons 

found in it? Where all the contending kindred are in’ an equal 

degree remote, and where the benefits conferred are equal, 

though slight, the principle of selection founded on superior 
40 
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efficacy is inapplicable to the solution of that question of 
precedence. 

Had a course of decisions, or had the actual practice of 
Hindus, confirmed the view, which some framers of genealogical 
tables appear to have taken of this subject, it would have been 
the duty of the Courts of Justice to interpret the language of 
the Mitakshara by the aid of this modern light; but such is not 
the case, the weight of opinion and of decision is against 
the appeal. 

The Sudder Court observed that the judgment below had 
followed a case which had been overruled in two succeeding 
cases in the same Court. It treated the overruled case as one 
which broke in upon the uniformity of thelaw. The Sudder 
farther supported its opinion by the authority of two cases 
decided in the Privy Council. The case of Rany Srimutty 
Debeah v. Ranet Koond Luta (1) was governed by the law of 
the Mitakshara, but the point as to the calculation of the degrees 
for which it was cited as an authority was rather assumed than 
decided, for the decision proceeded on the ground that the 
Bengal school was the one to be followed in that case. In the 
case of Rutcheputty Dutt Jha v. Rajendernarain Rai (2), the very 
passages of the Mitakshara and that from Menu, which has been 
relied on in this case, and in the Court of appeal in India, 
referring to the “seventh person,” and the limits of the line 
of sapindas, received an authoritative exposition. That case, it is 
true, was one to which the doctrine of the Mithila, school was 
applicable, but the interpretation of the text was unaffected by 
that distinction. 

Tf this last ‘case be attentively considered, and the learned 
and elaborate opinion of Mr. Harrington be carefully studied, 
it will clearly appear that-the preponderance of the opinions of 
the various Pundits then consulted was greatly on the side of 
the literal construction of the Mitakshara. The judgment of 


` the Privy Council concludes, that the bandhus do not inherit 


«c till those on the father’s side to the seventh degree have been . 
exhausted.” As the judgment is founded ina great degree 


(1) 4 Moore’s I. A., 292. (2) 2 Moore's I, A., 182. 
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on that of Mr. Harrington, and expresses no dissent from his 1870 
method of arriving at the seventh person, by taking six de- nae pon 
grees in the descending or ascending line, the Sudder Court Bara Jusrag 
was justified in treating this point as settled by authority, Acar Sma. 
and the plaintiffs as Gentiles within the degrees, and so en- 
titled to inherit. The Pundits may be taken as fair exponents 
of the views of the Hiadu people on such subjects, and as the 
great majority of them supported the inclusive construction 
which ranks the descendants to the sixth degree amongst: 
the class of sapindas, there is no reason for supposing that the 
plain construction of the language of the text of Menu, and of 
its authoritative comment, will clash with the religious feeling of 
Hindus. 
Their Lordships are of opinion that the decision appealed 
from, on the materials before the Court’on the issues in bar 
was correct, and they will humbly advise Her Majesty that the 


appeal be dismissed with costs. 
Appeal dismissed with costs. 


[APPELLATE CIVIL] 


Before Mr. Justice L. S. Jackson and Mr. Justice Phear. 1870 
HAWABI (Dsrznparr) v. IBRAHIM SALI BHAY DAPTI (Prarriry).* MERR, 


Act XXI of 1868, ss. 27, 39.—Appeal—Jurisdicion— Value of Suit— Value 
of Decree, 





The Recorder of Moulmein, in trying an administration mit, valned at ru- 
- pees 13,000, found as to rupees 6,000 in value of the property claimed that it did 
not exist. The value of the amount decreed by him amounted to rupees 7,000, 

Held that, under Act XXI of 1863, sections 27 and 89, the appeal lay in the 
first instance to the High Court, and not to the Privy Council. 


‘ Tats was an administration suit instituted in the Court of the 
Recorder of Moulmein on the 20th August 1868. The plaintiffs 
were Ibrahim Sali Bhay Dapti, husband of Assabi deceased, and 


* Regular Appeal, No, 207 of 1869, from a decree of the Recorder of ea 
dated the 18th February 1869, 
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1870 their children, Fatima and Zara, who sued through their father. 
FAVES The defendant, Hawabi, was mother of the deceased Assabi. The 
Tanase ey suit was brought to administer and divide the estate of the said 
Assabi in the several shares and proportions to which the 
-plaintiffs and defendants were respectively entitled. It was valued 
at rupees 13,000. The prayer was to “order an account to be 
« taken of all the property and effects realized to the estate of the 
“ deceased, and that such part of the estate as shall not consist of 
“money be sold, and that the said estate may be divided, accord- 

“ing to the Mahomedan law, between the parties.” 

The defendant claimed the landed property and certain bazar 
shares under a deed of gift alleged to have been executed in her 
favor by Assabi on the 17th September 1863. 

The Recorder refused to believe that the document under which 
the defendant claimed was a genuine document. He also refused 
to believe the story of the plaintiff, or that he had made over 
any property of his wife to the defendant. He gave a decree as 
follows :— 

* Declare that the estate of the late Assabi consisted of one- 
“ fourth share of the house and ground described in grant No. 101, 
“dated 12th August 1856, and fifty-eight shares in the big bazar, 
“ and direct the sale of the said estate accordingly, declare further 
e that the shares in which the parties are interested in the estate of 
“the late Assabi are as follows:—The first plaintiff to sixteen 
‘ shares, viz., nine in respect of his right as husband, and seven in 
“ respect of the third child who died an infant and unmarried, 
c leaving a vested interest at the deceased’s death, equal in amount 
e to that of the second and third plaintiffs. Each of the other 
es plaintiffs are entitled to seven shares, and the defendant to six 

-* shares, the whole estate being divided into thirty-six shares, the 
“ case to stand over for further directions as to the distribution, 
* until the proceeds of the said sale have been received.” 

The defendant appealed to the High Court; the grounds filed 
being, that the Recorder was wrong in finding that the deed was 
fraudulently executed ; that it had been registered, which raised 
& presumption the other way; that the finding was against the 
weight of evidence ; and that the Recorder was wrong in allotting 
the property as he bad done in the decree. 
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The value of the property covered by the decree amounted 1870 

to about rupees 8,000. The appeal was therefore valued at Hawanr 

that sum. d Iarainn Jota 
A preliminary question arose as to whether, with reference to 

Act XXI of 1863, sections 27 and 39(1), the appeal from the 

Recorder’s decision lay to the High Court at Calcutta, or to Her 


Majesty in the Privy Council. 


Mr. Vertannes for the respondent contended that, as the value 
of the claim was over rupees ten thousand, the High Court had 
no jurisdiction to entertain the appeal. The appeal properly lay 
to the Privy Council. 

He also contended that the decree was interlocutory, and that 
it was an order in a case arising under Act XIX of 1841, which 
was an Act for the protection of moveable and immoveable pro- 
perty against wrongful possession in cases of succession; and 
therefore was not, under section 29 (2) of Act XXI of 1863 


open to appeal. — 


Mr. Broughton, contra, contended that the High Court 


had jurisdiction, under section 
appeal was from the decree. 


(1) Act XXI of 1863, section 27.—All 
suits heard and determined by a Recorder 
under this Act, in which the amount or 
value of the suit exceeds rupees three 
‘thousand, and be less than rupees ten 
thousand, an appeal shall lie to the High 
Court of Judicature at Fort William in 
Bengal, subject to the rules contained in 
the said Code of Civil Procedure regard- 
ing regular appeals. 

Section 89.—In all suits heard and de- 
termined by a Recorder under this Act, 
in which the sum or matter at issue is 
rupees ten thousand or upwards, or in 
which the judgment, decree, or order 
shall involve, directly or indirectly, any 
claim, demand, or question to, or respect- 
ing property of, the value of rupees ten 
thousand or upwards, an appeal shall lie 
to Her Majesty in Council, subject to the 
rules and orders for the time being in 


27 of Act X XI of 1863. The 
The decree did not involve 


force regarding appeals to Hor Majesty 
in Council on decisions of the High 
Court of Judicature at Fort William in 
Bengal, in the exercise of ita ordinary 
original civil jurisdiction. 

(2) Act XXI of 1868, section 29.—“ All 
cases and proceedings arising under Act 
XIX of 1841, Act XXXV of 1858, Act 
XL of 1858, as amended by Act IX of 
1861, or Act XXVI of 1860, may be 
received and disposed of by the Recorder 
of any Court established under this Act, 
subject always to all the rules and pro- 
visions ag to jurisdiction and otherwise 
in the said Acts contained respectively. 
Orders passed by the Recorder in cases 
arising under the said Acts shall not be 
open to appeal, but the parties shall be 
at liberty to contest such a decree in a 
regular suit,” 
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1870 any claim, &c.,:to property, the value of which exceeded ru- 

Hawas! pees 10,000. The value of the decree was considerably under that 

Terammm Sait amount. When a suit has been laid at over rupees 10,000, and the 

value of the whole amount decreed is below that sum, the appeal 

lies to the High Court. No appeal lies to the Privy Council, when 

the amount and interest decreed together do not amount to 

rupees 10,000. Maharajah Suttees Chunder Roy v. Gunes 

Chunder (1), Sreemutty Ranee Surnomoye v. Maharajah Suttees 

Chunder Roy (2), Gooroopersad Khoond v. Juggut Chunder (3). 

In Prannath Roy Chowdry v. Ranee Surnomoye (4), the 

plaintiff valued his claim at over rupees 10,000. The Zilla Judge 

decreed a less sum, and the Sudder Court dismissed the plaintiff’s 

claim altogether. The Privy Council admitted an appeal, the 

appellant claiming to open the question of the value of the sub- 
ject-matter. This was not the case here. 


The following was the judgment of the Court upon the pre- 
liminary questions :— 


JACKSON, J.—It seems to me there is nothing in the objec- 
tions raised against the hearing of this appeal. The decision 
appealed against is not, so far as I can see, an interlocutory 
one, but a final decision disposing of the points at issne between 
the parties, 

It seems to me, aleo, that it is not a decision of the Recorder 
upon any case under any of the Acts specified in section 29, Act 
XXI of 1863. It is, in fact, a regular suit for the purpose of 
dividing and distributing the assets of the estate of the deceased ` 
Assabi. I think, therefore, it is a decision in a regular suit, 
and one subject to appeal. 

Another objection has been raised which seemed to arise on 
the face of the decree, namely, that the case did not come 
within the 27th section of Act XXI of 1863, that is to say, that 
the subject-matter of the suit was not above rupees 3,000, 
and less than rupees 10,000. It is unquestionable that the 
suit, as originally framed, did relate to property exceeding 
rupees 10,000 in value, that is to say, to rupees 13,000; but 


(1) 8 Moore’s L A. 164. (3) 8 Moor’s L A. 166. 
(2) Id., 165. (4) 7 Id, 553, 


\ 


<< 
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then seeing that a part of that property valued at rupees 6,000 4870 
has been shown in the opinion of the Court below not to have “Hawa 
existed, and the suit in respect of such property has been Isramt Sarr 
altogether dismissed, it results that the amount or value of ea 
that portion of the suit that remains and forms the subject 

of appeal, is less than rupees 10,000; and it appears to me, 

upon a fair construction of sections 27 and 39 of the Act, 

that the appeal which is now before us, relating as it does to a 

property less than rupees 10,000, is cognizable by this Court. 


Appeal admitted. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Norman, . 
Ix THE MATTER ory JOHN BODRY, ax Insotvunr. 1870 
Distress— Vesting Order, Time of Operation of—Priority of Official Assignee. Bik Hine 

A distress levied after the filing of the petition of insolvency, but before the 
vesting order is drawn up, is invalid as against the Official Assignee. 

A vesting order is made when it is given by the Court, and not atthe time it 
is drawn up, signed, and sealed. 

Tars was an application, on notice, for an order that the Official 
Assignee and assignee of the insolvent J. Bodry should forth- 
with release the property of the insolvent distrained by his 
landlord, Alibax Cazi, on July lst; and that the same should 
not be sold by him, or, if sold, that the said Alibax Cazi should 
be paid the fall amount of rent due to him by the insolvent 
from the proceeds of sale; and that the costs of the application 
be paid by the Official Assignee. 

From the affidavits put in in support of the application, it ep- 
peared that certain premises in Calcutta had been let on lease by 
Alibax to J. Bodry at a rent of rupees 275 per month, payable on 
the 15th day of each succeeding month for the month past ; 
that the bills for rent for the first five months of 1870 were 
presented to him for payment as they respectively became 
due, but he omitted to pay them, until in June 25th, he 
paid rupees 100 for part of January, and promised to pay 
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the balance for January, viz., rupees 175 by the 6th July; 
that five days after the payment, viz., on the 1st July, Alibax wás 
informed that J. Bodry intended to take the benefit of the 
Insolvent Act, and he thereupon on the same day instructed his 
attorney, Mr. Fink, to distrain the property of the said John 
Bodry for rupees 1,275, being the amount for the first five months 
of the year less rupees 100 already paid; that he granted and 
signed a warrant of distress to one of the bailiffs of the Sheriff 
of the town of Calcutta, authorizing him to distrain the premises; 
that the bailiff did, accordingly, on July Ist, at 12-15 P.m., distrain 
four billiard tables on the said premises, the property of the said 
J. Bodry, but the Official Assignee claimed to be in possession 
on behalf of the creditors of the said J. Bodry. 

It also appeared that prior to the seizure by the bailiff, 
J. Bodry had filed his petition of insolvency, but that no vesting 
order had been sealed, signed, or deposited with the Assignee; 
and that no schedule had been filed or presented by the said 
insolvent, nor was there then filed or presented any order or peti- 
tion for time to file the schedule, 


Mr. Hyde, in support of the application, contended that the 
6th section of the Insolvent Act made it necessary for the insol- 
vent, at the time of presenting. his petition, to present his 
schedule also, or to obtain further time from the Court in which 
to file it; that neither of those alternatives having been complied 
with in this case, the vesting order made therein was invalid ; 
and that a distress made between the filing of the petition of 
insolyency, and the making of the vesting order, was valid as 
against the Official Assignee. 

The effect of the vesting order, made under section 7 of the 
Insolvent Act, is to vest all the property in the Official Assignee ; 
and at Common law, a distress made on the property, while left 
on the premises, would be a perfectly legal one. But by section 22 
of the Insolvent Act, it*is enacted that, “after the making of 
“the vesting order, no distress shall be made for rent due before ` 
“ the vesting order ïf” the section does not preclude a distress be- 
ing made between the filing of the petition and the making of the 
vesting order. The words of the English Act, 7 & 8 Vict., c. 
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96, s. 18 are different; there the filing of the petition is 
the time fixed, after which no distress levied would be valid. 
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If the Legislature had intended the Indian Act to be the same, Jou Bovey. 


the same words would have been introduced as in the English 
Act. Such distress was valid, even though no sale had taken 
place under it.—Wray v. the Earl of Eyremont (1), a case 
decided on the Insolvent Act, 7 George IV, c. 57, 8. 31. 
” Mr. Ingram, for the Official Assignee, contended that the dis- 
tress having been made after the filing of the petition, was 
invalid. Section 22 of the Insolvent Act makes it invalid if 
made after the vesting order; and by section 7, the filing of the 
petition and the making of the vesting order are contemporane- 
ous, and date from the same time; the words are :—* upon the 
“ filing of any such petition as aforesaid, it shall be lawful for 
“the Court, and the Court is hereby authorized and required 
“to order, &c.;” and the vesting order must be taken to be 
made and operative when delivered orally by the Court, and 
not only after the time occupied in writing it and signing and 
sealing it. 

Mr. Hyde in reply. ‘ 

Norman, J.—The vesting order must be deemed to have 
been made, at the time when it is given by the Court, and not 
from the time when it is possibly drawn up. The distress, 


having been made after the time when the vesting order was thus 
made, was invalid. The application is refused with costs. 


Application refused. 
Attorney for applicant: Mr. Fink. 


Attorneys for the official assignee: Messrs. Carruthers & Co. 


(1) 4 B. & A, 122 
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_ [PRIVY COUNCIL.*] 


THE SECRETARY OF STATE FOR INDIA IN COUN- 
CIL (Derenpant) v. MUSSAMAT KHANZADI(Puatn- 
TIFF). ; 


ON APPEAL FROM THE HIGH COURT, NORTH-WESTERN 
PROVINCES. 


Acts of Government Officials Binding Government— Act IX of 1859. 


. 


Where, by a decree of the Special Commissioner’s Court, established under Act IX 
of 1859, a decree was made directing property to be made over to a claimant, the pro- 
ceedings of officials making over that property were, when followed by a suit against 
Government to obtain possession of a portion of that property, in which suit the 
Government raised no question ag to the propricty of the decree, or of the making 
over of tho bulk of the property under ıt, held to bind the Government as to the 
right of the decree-holder to the property. 


In 1852, one Sheikh Mahomed Abdulla Khan died, leaving 
a son, Abdul Latif Khan, aid two daughters,- Bibi Mariam 
and the respondent. To the former, Abdul allotted five villages 
as her share of their father’s estate ; but as he made over nothing 
to the respondent, she in April 1857 sued for her share. 

Abdul was, pending the suit, convicted of rebellion, and 
the property was confiscated under Act XXV of 1857. 

The respondent in 1860 applied to the Court of Special 
Commission, appointed under Act IX of 1859, for a revival of 
the-suit against Government, so as to establish her right to the 
share of her father’s estate. ‘The Court refused the relief 
prayed, but gave the following order :—“ Further, a decree is 
‘ passed assigning to the plaintiff for food and maintenance five 
“ villages at, &c., equal in area, Government assessment, and 
“income to” the villages given to Bibi Mariam by her brother. 
They then ordered possession to be given with mesne profits 
from the date of the action. 

The Government authorities then determined to allow her to 
select the five villages, subject to approval of the Revenue 


* Present Tne Rrgut Hon’sur SIR Jamns COLVILLE, Sir R. Prruumiong, Lorp Justice 
GIFFARD, AND SIR LAWRENCE PEEL, 
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authorities; and she having done so, the Collector held a proceed- 
ing as follows :— 

“Copy of a letter of the Sudder Board of Revenue was 
“received, dated the 28th July, as per docket No. 361, bearing 
“date the 3rd August of the same year, sanctioning the 
“grant of mauzas (naming them) bearing a jumma of ru- 
“pees 2,476-4, agreeably to a decree of the Court of Special 
“Commission to Mussamat Khanzadi Begum. 

“Tt is ordered that the tehsildar be directed to put the afore- 
“asaid lady in possession, and thereafter forward the usual 
“ dakhilnama, and that her name be entered in the Govern- 
< ment papers as proprietor. The tehsildar is also to make the 
“usual demands from her for the payment of Government 
“ revenue.” 

She was then put in possession, received the mesne profits 
from the date when Government had entered into possession, and 
gave dakhilnamas on the 14th August 1860. There was one 
little portion as to which the Collector doubted its belonging 
to the property, whereupon the respondent brought a summary 
suit for possession in execution of the order, and the Judge 
decreed in her favor. 

The respondent then applied to the authorities for the mesne 
profits between the date of her instituting the suit, until Govern- 
ment took possession according to the decree. The Sudder 
Board of Revenue demurred to this payment; and in a letter 
of 7th October 1861 to Government, expressed a doubt as 
to whether the decree of the Commissioner’s Court was legal. 
To this the Lieutenant-Governor replied, saying that the 
decree was not one which the Commissioner’s Court had power 
to make; they having dismissed her suit as claiming a share of 
the estate, but granting her a maintenance for which she had not 
sued. His Honor also found fault with the district officers of 
Government in carrying out the decree, as the property, the re- 
spondent was put in possession of, was more valuable than she 
was entitled to, and ordered her to be dispossessed, and other vil- 
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lages of the same value, as those given to her sister, to be given ` 


to her. He also refused to pay the balance of mesne profits. 
The Collector ousted her in January 1862. 
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She then instituted a summary suit to enforce the decree, but 
the Judge dismissed it, which dismissal was on appeal affirmed, 
on the ground that the decree did not appear to have been pro- 
perly carried out. ` 

She then brought this suit to establish her right to the pro- 
perty, and for possession and mesne profits. 

The Government, by way of defence, set up a case that the 
villages were made over to the respondent, subject to the confirma- 
tion of. Government which had not been obtained, a defance 
which the Judge considered to be established. 

On appeal, the High Court (1) adopting the principle that the 
acts of a Government officer acting within his authority binds 
the Government (2), reversed the decision. 


The Government now appealed to Her Majesty. 
Mr. Forsyth, Q. C., and Mr. Merivale for the appellant. 
Sir Roundell Palmer, Q. C., and Mr. Leith for the respondent. 


The Judicial Committee, without calling on the counsel for 
the respondent, gave the following judgment :— 

Their Lordships are of opinion that there is no ground what- 
ever for this appeal. The respondent’s title rests upon the 
decree of the Commissioners, and it has not been alleged on the 
part of the Government, in their pleadings or otherwise, that that 
decree was other than a proper and binding decree; their 
Lordships certainly see no reason why it should not be binding; 
the plaint on which it is founded is for actual possession of the 
land, but it is quite consistent with that plaint that a decree 
should be made, falling short of the extent to. which the plaint 
went. The decree is in these terms :—“ A decree is passed, 
“assigning to the plaintiff for her food and maintenance five 
€ villages in Zilla Bulandshahar, equal in area, Government 
“ assessment, and income, to Mauzas Lukhwali and Subi, 


(1) Sir Walter Morgan, C. J., and Mr, (2) Collector of Masulipatam v. Cavali 
Justice Pearson. Vencata Nurrainapali, 8 Moo. E, I. Ap., 
554, 
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“and Ramghar and Dowlatabad of Pergunna Siana; and 
s“ Siorampur, Pergunna Achar, which were given in gift to Bibi 
« Mariam, agreeably to a deed of gift dated the 22nd of July 
1854. This decree is to be carried into execution, and the 
* plaintiff put into possession of the villages; and she is, more- 
‘over, to receive the mesne profits from the date of action 
“brought, up to the date of being put into possession.” 

At the date of the decree, the Government was in possession, 
and the proper person to give possession, and to carry out this 
decree, was'the Collector. Their Lordships cannot at all come 
to the conclusion that the regulation or the circular to which 
reference has been made in any way affected the authority of 
the Collector (1). If the matter stood simply on the act of the 
Collector, their Lordships would hesitate long before they could 
accede to the view which has been advanced on the part of 
Government ; but on turning to page 27 of the Appendix (2), 
what actually appears is,—that there were proceedings in the 
Civil Court founded on the decree—that the Government 
appeared in the Civil Court, raised no objection whatever, 
except as to a certain particular portion of the land of which 
possession was given, and that there was a decision by the 
Civil Court against the Government; consequently, the re- 
spondent’s title was confirmed by the decree of a competent 
Court, 

For these reasons their Lordships are of opinion that the 
Government was much in the wrong in taking possession as they 
did, and that this appeal never ought to have been brought. 
Their Lordships will, therefore, humbly advise Her Majesty 
that it be dismissed. The dismissal should be with costs. 


Appeal dismissed. 


Solicitors for appellant: Messrs. Lawford and Werburham. 
Solicitor for respondent: Mr. Wilson. l 


(1) Cire. Ord., Rov. Dep, N. W. P., cover the portion of the land which the 
No, 298, 10th April 1858. Collector doubted being included in the 
(2) This was the summary suit to re- land assigned to the respondent. 
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[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr. Justice Markby. 


ASRAFANNISSA BEGUM (Peririonzr) v. SYAD INAET HOSSEIN 
(Orrosrre Parrr).” 


24 and 26 Vict, o. 104, 8, 16—Jurisdiction— Power of the High Court—Review. 


The lower Appellate Court admitted a petition for review of its judgment after 
g lapse of ninety days from the date of the decision, without recording that just 
and reasonable cause for the delay had been shewn. 

On an application, under section 15 of the Charter Act, to the High Court to set 
aside the order of the lower Court, on the ground that that Court had no jurisdic- 
tion to entertain an application for review after a lapse of ninety days, without 
recording that there was just and reasonable cause for the delay, the High Oourt 
refused to interfere. 


’ 


ASRAFANNISSA petitioned the Court as follows:— 


“ One Syad Inaet Hossein sued your petitioner for the 
“recovery of 315 bigas as maintenance due under an agree- 
“ ment dated 9th August 1855, alleged to have been executed 
“by your petitioner in favor of one Nazimannissa, whose 
“ rights under it were sold in execution of decree, and purchased 
“by the aforesaid Syad Inaet Hossein on 26th July 1866. 
“The Court of first instance dismissed the plaintiff’s claim; 
“on appeal by the plaintiff, the Judge of Patna, on the 23rd 
« June 1868 confirmed the judgment of the first Court, with 
“ regard to a portion of the claim, and remanded the case with 
“ regard to the remainder. 

“On 21st August 1869, the plaintiff filed an application for 
“review of the aforesaid judgment, and the Court of appeal 
“ thereupon altered its former judgment, 

* Your petitioner submits that this last order is liable to be 
‘ get aside, inasmuch as the plaintiff’s application for review 
‘has been admitted without any valid cause being made out 
« for the delay, notwithstanding the application for review was 
“ filed more than ninety days after the date of the decree of the 


* Bule Nisi, No. 334 of 1870. 
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“ Appellate Court. Your petitioner therefore prays that a rule 
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“be issued upon the aforesaid Inaet Hossein to show cause AS®\Faxnissa 


“why the order passed by the Judge of Patna in his appli- 
“cation for review be not set aside, and the original decree, 
* dated 23rd June 1868, be not restored.” 

A rule nist was thereupon issued calling upon Syad Inaet 
Hossein to shew cause, within twenty-one days of service of 
notice upon him, why the order of the Judge of Patna passed upon 
the application for review of the said Inaet Hossein should not be 
set aside as passed without jurisdiction, upon the ground that it 
did not appear that the application for review had been present- 
ed within the period of ninety days from the date of the former 
decree, or that any just and reasonable cause had been shewn, for 
the same not having been presented within the said period of 
ninety days, or that the question whether there was any reasonable 
cause for the delay had been in any way considered by the 
Judge, and also upon the ground as to whether the plaintiff 
having elected to adopt and act upon the order of the 23rd June 
1868 was not bound by the same. 


Munshi Mahomed Yusaff (Mr. Gregory with him) shewed 
cause. He contended that the mistake of a Judge to administer 
the law properly did not constitute an improper exercise of 
jurisdiction. The case was cognizable by the Judge. He was 
fully empowered to entertain any application for a review of 
his own judgment; and if he had committed a mistake in not 
recording his reasons, when the application was made after a 
lapse of ninety days, a mistake of law was not an improper 
exercise of jurisdiction. È 


Baboo Rames Chandra Mitter, in supportof the rule, contend- 
ed that, under section 377, Act VIII of 1859, the question was 
one of jurisdiction. The Court is not empowered to entertain 
an application for review after a lapse of ninety days from the 
date of the decree, unless just and reasonable cause be shewn to 
the satisfaction of the Court for not having preferred the appli- 
cation within the limited period. The present case is distinguish- 
able from a case where a Judge misunderstood or misinterpreted 
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the law. Here he had no power to receive the petition, unless 
Asnavanxisss sufficient cause was shewn to his satisfaction for the delay. 
Mahomed Gazi Chowdhry v. Dullab Bibi (1) is in point. 

i 


(1) Before Mr. Justice Bayley and Justice 
Sir C. P. Hobhouse, Bart, 


: The 8th January 1869, 


MAHOMED GAZI CHOWDHRY, snp 
ANOTHER (DEFENDANT) v. SRIMATI 
DULLAB BIBI (Prarerirr).* 


Baboo Srinath Das for appellants, 


“Baboo Nalit Chandra Sen and Moul- 
vi Syad Murhamut Hossein for respond- 
ents. 


Hosaouss, J.—The facts of this case 
on the sole contention now before us are 
these :— 

On the 4th September 1865, correspond- 
ing with the 20th Bhadra 1272, the plain- 
tiff, who is the respondent before us, 
applied, under section 299 of Act VIII 
of 1859, to be allowed to sue as a pauper. 

On the 22nd Bhadra 1272 (Septem- 
ber 6th, 1865), the plaintiff was ex- 
amined ; and after such examination, 
a day was fixed for the hearing of the 
application on the question of pauper- 
ism, under sections 305 and following of 
Act VII of 1859. Evidence was sub- 
sequently taken on both sides on the 
question of pauperiam, but that question 
was not at that time determined by the 
Court, but the Court on the 7th June 
1866, corresponding with the 25th Jaishta 
1278, rejected the plaintiff's application 
to be allowed to sue as a pauper, the 
ground of rejection being that, within 
the meaning of section 304 of the Code 
of Civil Procedure, the claim was barred 
by the Statute of Limitation. 

On the 7th May 1867, the plaintiff 
applied for a review of the judgment ; 
that review was granted, and the plaintiff 
was permitted to suo asa pauper, and 
fually obtained a decree in his favor in 
the Court below. 


The defendant, appellant, now before 
us, takes a preliminary objection to the 
entertainment of the suit. He argues 
that the refusal to permit the plaintiff 
to sue as a pauper was final; that the 
application for review was in the nature 
of a “ subsequent application of the like 
“nature” ; and that within the meaning 
of section 310 of the Code, the Court had ° 
no jurisdiction to entertain and grant 
such application. 

On the other hand, the plaintiff con- 
tends that the application was not in the 
nature of a second application for per- 
mission to sue as a pauper, bat in tho 
nature of an application for review; that 
the Court below had jurisdiction to en- 
tertain it, and so had jurisdiction to deter- 
mine the suit. 

The point has been very ably argued 
by the pleader for the plaintiff, Baboo 
Nalit Chandra Sen, and for myself I 
must say that his arguments impressod 
mo at first sight convincingly, and that 
on a point on which I was in the first 
instance against him. But on a full 
consideration of the bearings of the caso, 
we are compolled, I think, to give judg- 
ment against the plaintiff on another 
ground. We find, without expressing 
any opinion as to whether the Court’s 
refusal to allow the plaintiff to suc as a 
pauper was final, or whethor any appli- 
cation for review could or could not bo 
entertained, that the application in ques- 
tion’ was not made within ninety days of 
the order to which it referred, and not only 
was this so, but no just and reasonable 
cause was stated, much less shewn, to the 
lower Court why, after such a lapse of 
time, viz., eleven months, it should have 
entertained the application for reviow. 
It follows, therefore, that, in Shuma 
Churn Chuckerbutty v, Bindabun Chun- 


* Regula Appeal, No. 18 of 1868, from a decree of the Judge of Tipperah; dated the 


20th September 1867. 
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BAYLEY, J.—I am of opinion that this.rule ought to be 1870 
‘discharged with costs. The ground of this application which Scorn 
is made, under section 16 of the Charter Act, is that, whereas 
the lower Court admitted the review after a period of ninety 
days, without recording any reasons for having been satisfied 
that there was good and sufficient cause shown for the delay, 
the lower Court acted without jurisdiction. A case has been 
cited, Mahomed Gazee Chowdhry v. Dullab Bibi (1), in 
which it is said to have been held that such an act would be 

“without jurisdiction. Now, in the first place, that case was one 
of regular appeal, this is one under section 15 of the Charter 
Act: I cannot admit, as we are asked to admit, the principle, 
that an application under section 15 must necessarily be 
governed by dicta in regular appeals, nor that where one Judge 
of one Division Court passes an opinion different from that 

` passed by another Division Court, it must be considered a con- 
flict of decision, and necessitate a reference to‘# Full Bench, 

It is said that this is.a case in which the Judge acted without 
jurisdiction, because, until he complied with the requisition of 
the law in regard to the admission of reviews after ninety days, 
that is to say, stated that he was satisfied that there was good and 
sufficient cause for the delay, he could not admit the applica- 
tion and try the case, and therefore had no jurisdiction. I think, 
however, that in this case the lower Court had jurisdiction, 
although it may have failed in actually carrying out all the par- 
ticulars of the law. It is not in every case where a Judge does 
not comply with all the provisions of the law that he acts with- 
out jurisdiction, and it is clear that in this case the cross-litigation 
which was going on between the parties and the reasons which 








Syap wien 
HossrIN' 


der Roy (2), the lower Oonrt had no 
jurisdiction to entertain the application 
for review, and had no jurisdiction, 
therefore, to entertain the suit founded 
on the admission of that application. ° 

In this view of the case, I think that 
the plaintifs suit must fail; that the 
decision of the Court below must be 
set aside, and the appellant get a decree 
with all costs of this Court and of the 
Court below. = 

C1) Soo Anie, p. 318, 


BAYLEY, J.—I concur in thinking that 
the application for review was altogether 
too late; that no good and sufficient cause 
was shewn for the delay ; and that there- 
fore the application could not be enter- 
tained. 

I entirely concur with Mr. Justice 
Hobhouse as to the able manner in which 
the case has been argued by the respond- 
ents’ pleader, Baboo Nalit Chandra Sen. 


(2) 9 W.B 181. 
42 
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1870 ** are recorded in the pleadings, viz. that the High Court decision 
sae eS J in one case, might affect the rights of the parties in another, are 
renee circumstances which the Judge of the lower Court could, and it 
Hosszix, must be presumed he did, look to and consider a sufficient cause 

' . for admitting the review. 

It has been held, by almost concurrent decisions of this Court, 
that ordinarily cases under section 15 ofthe Charter Act should 
only be admitted when the Judge has refused a jurisdiction 
which he has, or exercised a jurisdiction which he has not. 
Without saying that the terms of this section do not enable us 
to go beyond that, I will simply confine myself to saying, 
following those decisions, that under the circumstances of this 
case, although the admission of the review by the Judge after 
the lapse of ninety days, without specifying any reasons for his 
being satisfied as to the reasonableness of the delay, may not have 
been in exact accord with the course of procedure prescribed, 
still it was not without jurisdiction; nor is it a case otherwise 
in which we should exercise the extraordinary powers vested in 
us under section 15 of the Charter Act. I would discharge the 

` rule with costs. 


Marxsy, J.—I also think that this rule ought to be discharg- 
ed. The facts of the,case are peculiar. There were two con- 
current suits,in one of which Inaet Hossein was seeking to recover 
the arrears of a monthly payment which he had bought in execu- 
tion of a decree against Nazimanunissa, and the other was a suit in 
which the person entitled to the monthly payment was seeking to 
set aside this sale. The Judge in appeal had disposed of both the 
suits in a manner which was adverse to the claim of Inaet Hossein. 
Inaet Hossein then appealed to this Court in one suit only, 
not being able to appeal in the other, as it was a suit to recover 
money below rupees 500. Then, when this Court on appeal 
reversed the decision of the Judge below in the case before it, 
the Judge thought it proper, although ninety days had elapsed, to 
give Inaet Hossein an opportunity of having what then became 
a manifest error in the judgment in the other suit corrected by 
way of review. This scems to me to be almost precisely the 
same thing as was doneby Kemp and GLOYEB, JJ., in Sutto Sur- 
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run Ghosal Bahadoor v. Tarini Churn Ghose(1). Whether or - 1870 
not, if the order which the Subordinate Judge made in admitting pee AFANEIDSA 
the review were now before us on appeal, weshould say that the Pee ee 
Judge was right in making that order is a wholly different Hossem. 
question. I would rather have said, with the greatest respect ~ 
for the opinion of the two learned Judges, that the Judge was 
not right, but that is not a circumstance which should induce us 
to exercise the extraordinary power of superintendence which 
we possess under section 15 of the Charter Act, and set aside 
the order of the Judge passed in the case now before us. It 
mny not be easy to say exactly what degree of illegality in the 
proceedings of a Judge will deprive him of jurisdiction, nor is 
it in the least degree necessary that we should in this case 
exactly define what the limits of his jurisdiction are. As 
pointed out by Mr. Justice Bayley, our action under section 15 
is wholly discretionary; and looking to the peculiar circumstances 
of this case, and to the fact that the Judge was only trying to 
keep consistency between the two suits, in accordance with what 
the High Court laid down as the'law, Iam of opinion that we 
should not interfere in it. 

I may add that I should not be inclined to agree in the view 
which Mr. Justice Hobhouse is said to have taken in Mahomed 
Gazee Chowdhry v. Dullab Bibi (2) that this is an order which 
in any sense can be said to be made without jurisdiction. 

f Rule discharged, 


Before, Mr. Justice Bayley and Mr. Justice Markby. 


BHAWABAL SING (Durexpanr) v. MAHARAJA RAJENDRA PRA- wae i 
TAP SAHOY BAHADUR (Pramrirr).* Paraiba Satie 


Benami Purchase—Suit for Confirmation of Possession and Declaration of 
Title —Review— Decree—Declaratory Decree—~Res' Adjudicata. 


A. brought a suit fora debt against B., obtained a decree, and attached certain an 
land in execution. C. intervened, claiming the property as his ; but, on the 28th March L 
1868, his claim was disallowed, on the ground thatin two suits proviously brought : 
against C. and others for possession of the same property, on the 30th December 1863, 


* Rogular Appeal, No. 108 of 1869, froma decree of the Subordinate Judge of 
Sarun, dated the 25th February 1869. 


(1) 3B. L, Ry A, Cy 287. (2) Ante, p. 318, 
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1870 ° by X. and Y., whose interest had, pending the suit, been purchased by B., it had been 
“Brawanan decreed thatthe laud belonged to B. The decrees in these suits were dated 13th and 
Sma 19th January 1864; they were in favor of B., and ran in his name alone. C. had 
TAE ya purchased a moiety of the property at an auction-sale on the 7th March 1859 ; 
Ragespra X. and Y. claimed under a pre-existing mortgage over the same property, the equity 
Pe Pane of redemption under which had been foreclosed. 

C. now brought a suit against A. and B. for confirmation of his possession, and a 
declaration of his title to the property. He alleged that B. was his servant, and had 
purchased the interest of X. and Y. in the property benami for him; that he (C.) 
had made the purchase with his own money in the name of B.; that the snits, 
originally brought by X and Y., had really been compromised ; that while the decrees 
of the 13th and 19th January 1864 were nominally in favor of B., they were really 
in his (C.’s) favor; and that thesuit brought by X. and Y. had been allowed to 
proceed in B.’s name, in order that C.’s title might be strengthened by a decree in 
his favor, B. being only nominally the decree-holder. O. also stated that, since 
his purchase on 7th March 1859, ho had always been in possession, and he dated his 
cause of action from the 28th March 1868, when his claim to the property which had 
been attached by A. in his suit against B. was disallowed. 

The Subordinate Judge gave a decree in favor of the plaintiff C. 

B. alone appealed to the High Court. 

Held, that C. not having been disturbed in his possession, and secking a declara- 
tion of his title only and no relief, should have stated clearly and precisely what 
that title was ; that as against A., who had not appealed, the decision of the Subordi- 
nate Judge was final; that as between B. and C. the matter was res adjudicata; 
that C. could not go behind the decrees of the 13th and 19th January 1864, which 
had been passed in favor of B., and show that the purchase by B. and subsequent 
decrees were really Jenami for O. and in his favor. A decree, until it is set aside, 
is, as between the parties to it, conclusive both as to the rights of those parties 
and the character in which they sue. 

On application for review of judgment, held a party applying for a review of judg- 
ment must show that there is good and sufficient cause for granting the review before 
he can be heard to argue that the decision is erroneous. In so showing cause (first) 
no point can be raised, which has been already discussed and decided on the original 
hearing of the appeal; and (secondly) no new point, which has not been raised at 
the hearing of the appeal, can be argued on the application for review. 


` 


Tam plaintiff in this case was Maharaja Rajendra Pratap 
Sahoy Bahadur. 

The defendants were Bhawabal Sing and Chatarbhuj Das. 

The suit was brought on the 2nd July 1858, in the Court of 
the Subordinate Judge of Sarun, under the following circum- 
stances :— 

The plaintiff alleged that certain persons, named Jitan Lal 
and Udit Narayan, were originally the proprietors of an 8-anna 
share in Mauza Mahnar. On the 7th March 1859, the interest 
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of the sons of Jitan Lal, i. ¢.,4-annas, was sold by the Court > 1870 
in execution of a decreée. The plaintiff purchased and entered Buawanar 


Sina 
into possession. Prior to this, however, Jitan Lal and Udit ne ere 
Narayat had executed a deed of mortgage, in favor of one Sam- _Baszypna 


. Pratar Ba- 
bhu Tewari, and Sambhu Tewari had sold one-half of his nor Bamavor. 


rights to Tiag Ali, and the other half to Tilack. 

In the year 1863 two suits were instituted, one by Tiag Ali 
against the present plaintiff, Rajendra Pratap Sahoy, aud three 
others; and the other by Tilack against the same persons. The 
suits were exactly identical, except as to the person of the plain- 
tiff, Tilack and Tiag Ali, each sought to recover possession 
of 4-annas of Mauza Mahnar, each founding his title on the share 
which he had purchased on the mortgage to Shambhu Tewari, 
the equity of redemption under which had beenforeclosed. In each 
suit also the defence was that this mortgage was a fraudulent one. 

While these suits were going on, that is to say, on the 30th 
December 1863,:Tilack and Tiag Ali each sold their rights 
to Bhawabal Sing, the first defendant in the present suit. 
Bhawabal Sing’s name was substituted for Tilack and Tiag 
Ali respectively, and the suits proceeded. . 

Early in the year 1864, these suits were finally heard and 
decided; and in each suit Bhawabal Sing obtained a decree for 
possession and mesne profits against Rajendra Pratap Sahoy (the 
present plaintiff) and the other parties. The decrees were dated 
13th January 1864 and 19th January 1864 respectively. Execu- 
tion was taken out, the mesne profits were assessed, and Bhawa- 
bal Sing was put into possession. f 

Rajendra Pratap Sahoy, the present plaintiff, alleged that 
the purchase which was made in the name of Bhawabal Sing 
was really a purchase by himself with his own money in the 
name of Bhawabal Sing, his servant. That he made the pur- 
chase, with a view to strengthen his title, which he had ac- 
quired at the auction-sale of Jitan Lal and Udit Narayan’s in- 
terest in the property on the 7th March 1859, fearing that 
such title might be injured by the previous mortgage in 
favor of Sambhu Tewari, whose interest in the property haa 
been purchased by Tilack and Tiag Ali; that the suits insti- 
tuted by the last named persons on the 30th December 1863 
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1870 were really compromised, and that they were merely allowed to 
BiA ABA proceed in his servant’s name, in order that he might obtain a 
es decree for his master’s benefit; moreover that, in fact, Bhawabal 
areont Sing never did remain in possession of the property, although 

nor Banapuz. if always stood in his name; and that subsequently on quarrels 

arising between himself and the defendant, Bhawabal Sing, the 

latter set up a fraudulent claim to hold the property in suit as 
his own. í 

On the 22nd April 1867, Chatarbhuj Das, defendant No. 2, 
claiming to be a creditor of Bhawabal Sing, obtained a decree, 
applied for execution, and attached this property. 

The plaintiff stated this to be a collusive proceeding between 
Chatarbhuj and Bhawabal Sing, and that he (plaintiff) applied 
to the Principal Sudder Ameen, in whose Court the decree 
was, under section 246 of the Code of Civil Procedure, to 

` release the property from attachment, on the ground that it 
belonged to himself, and not to Bhawabal Sing. The Principal 
Sudder Ameen on the 28th March 1868 refused to release the 
property. 

The plaintiff then brought this suit, in which he asked for con-. 
firmation of his possession and a declaration of his title to an 
8-anna share in Mauza Mahnar, to protect his property from 
execution by setting aside the proceedings taken by Chatarbhuj 
upon the decree of 22nd April 1867, and to order his name to be 
registered in the Collector’s books as owner. The plaintiff based - 
his title upon his purchase in the name of Bhawabal Sing, dated 
the 30th Deceinber 1863. He dated his cause of action as arising 
on the 28th March 1868, when his claim to the property in dis- 
pute, which had been attached by Chatarbhuj in his suit against 
Bhawabal Sing, was disallowed by the Principal Sudder Ameen. 
Both defendants in their written statements asserted that the 
property belonged to Bhawabal Sing, and not to the plaintiff, and 
both relied on the decrees of the 13th and 19th January 1864, 
under which Bhawabal Sing recovered possession of the property 
against the present plaintiff. 

The issues in this suit were settled on the 10th December 1868. 
The following issues were fixed by the Subordinate Judge :— 

First, —Whether or not the plaintiff is in possession of the dis« 
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puted property; and, if not, whether or idt the claim for‘confirm- 
ation of possession can be sustained ? 

Second.—Whether the defendant, Bhawabal Sing, was the 
actual purchaser of the disputed property, or was he a mere 
nominal purchaser and a servant of the plaintiff ? 

The defendant asked the Subordinate Judge to fix two other 
issues :— 

Whether the plaintiffs suit was barred by the ere of 
13th January 1864 and 19th January 1864 respectively ? 

Whether the plaintiffs suit would lie ? 

The Subordinate Judge refused to add these two issues. Upon 
the issues fixed, the Subordinate Judge found that, ever since 
the purchase in 1863, the plaintiff had been in possession. He also 
found that Bhawabal Sing was not the actual purchaser of the 
disputed property, but that he was a mere nominal purchaser on 
behalf of the plaintiff. And upon this finding, he gave a decree 
declaring that the plaintiff should be confirmed in the possession 
of the disputed property as heretofore, and should get his name 
registered in the office of the Collector, and that the summary 
order of “ this” Court (1) should be set aside. 

The defendant, Chatarbhuj, did not appeal against this decision, 

The other defendant, Bhawabal Sing, alone appealed. 

The argument was mainly confined to the four following 
grounds of appeal which were filed inter alia :— 

First—Notwithstanding your petitioner’s prayer, the lower 
Court was wrong in not laying down an issue regarding the 
present suit being res judicata. 

Second.—If the kabala dated 30th December 1863 be bena- 
mi, your petitioner could not have obtained a decree against 
the plaintiff, if that fact had been pleaded in the case; he not 
having raised that defence, and a decree having been passed in 
your petitioner’s favor against him, the matter is clearly res 
judicata. 

Third.—In execution of that decree, your petitioner having 
obtained possession of the property in dispute from the hands 
of the defendants (amongst whom the present plaintiff was one), 


(1) x e, apparently, the ordor of the Principal Budder Amoon, directing the 
property to be attached, 
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1870 and afterwards realizing wasilat also, the plaintiff is not entitled 
bear hr to contradict the evidence furnished by solemn record of a Court 


v. of justice by showing that it was all sham. 
MAHARAJA A 3 . : 
Barna Fourth.—There is no tangible reason ascribed by the plain- 
noy Banapun, tiff to account for the fact of the kabala of 1863 being’ benami; 
and if the statements made by Binda Lal and others be taken 
.., to mean that recourse was had to this benami to gain an advan- 
tage over the plaintiff, co-defendant, in the former case, such a 


` plea should not be heard in a Court of Equity. 


Baboos Rames Chandra Mitter and Mahes Chandra 
Chowdhry, for the appellant, contended that the plaintiff could 
not go behind the decrees of the 13th and 19th January 1864, 
which stood in the name of the defendant, and show that they 

* were really in his favor. Bihans Kunwar v. Bihari Lal (1) 
was relied on as showing that the policy of the Procedure Code 
was not to allow extrinsic evidence to contradict facts appearing 
‘on the record of a case. Mussamut Wafeeah v. Mussamut 
Shahaba (2) was cited in support of the argument that the 
question as to the right of Rajendra Pratab Sahoy to the pro- 
perty was res-adjudicata, he having had to rely on. his purchase 
in defence of the previous suits. 


Mr. Allan, for the respondent, contended that the plaintiff 
was at liberty to show that he had himself bought the property 
in the benami name of Bhawabal Sing, and that the suits 
in January 1864 were in fact compromised. Plaintiff merely 
wished to have the title which he already possessed strength- 
ened by a decree of Court. The cause of action and the sub- 
ject-matter of those suits, and the issues to be tried, were wholly 
different to the cause of action, subject-matter, and issues in 
the present suit. The question was therefore not res-adjudicata. 
In pleading res-adjudicata, it must be shown that the cause 
of action was the same in the two suits—Mussamut Munna 
Jhunna Koonwur v. Laljee Roy (3), Mahabeer Pershad v. Lalla 


(1) 3 B. L. R. FB, 15. i (8) 1 W. R., 121. 
(2) 8 W. R., 307. ° 
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Ram Bahadur (1); wad between the same parties— Umes 1870 
Chandra Roy v. Nabin Chandra Mazumdar (2), Chunder She-  Buawanar 
khur Deb Roy v. Doorgendré Deb (3), Maharaj Sing v. Mussa- v. 

mut Beela Kooer (4), Rajah Nugendur Narain v. Rughoo Nath MAIRA 
Narain Dey (5), Ram Sarun Singh v. Mussamut Pran Pearee (6), PR rar SA- 
Bissessuree Debee v. Jankee Doss Mohunt (7); plaintiff could 

prove the benami nature of the purchase by Bhawabal Sing— 

Kalee Mohun Pal v. Bholanath Chakladar (8), Chiniya Mudalt. ‘ 


(1) Before Mr. Justice Kemp and Mr, Justice case is whether the present suit is barred 





Glover. by the decreo mado in a former suit,- 
March 4th, 1889. which was dismissed. Tho plaintiffs in 
MAHABIR PRASAD v. LALA RAM tho former suit wore Haronath Roy, Ra- 
BAILADUR.* dha Charan Roy, Chandra Kumar, Roy, 


Kemr, J.—Tho plaintiff, special re- 
spondont, purchased the estate in dispute 
from Baboo Lal Jha, defendant No. 1; 
and dofendant No. 1, Baboo Lal Jha, 
purchased the property from defendant 
No. 2, Gopal Lal. Baboo Lal Jha sucd 
Gopal Lal for confirmation of possession, 
registration of name, and ostablishment 
of right, and that snit was dismissed. 
The plaintiff in tho present suit purchased 
from Baboo Lal Jha, during the pendency 
of that suit. Tho Court of first instanco 
has substantially held, that, becanso tho 
suitof Baboo Lal Jha against his vendor 
was dismissed, tho plaintiff (whose rights, 
we may observe, aroso after, that suit) is 
precluded from bringing tho present suit 
under section 114, Act VIL of 1859. 

Tho presont suit is for possession, on 
the allegation of dispoagession, on 19th 
January 1867, which is long after the de- 
cision passed in the case of tho plaintiff's 
vendor, Baboo Lal Jha. The causo of 
action not being the same, section 114 is 
clearly not applicable. 

(2) Before Afr. Justice Bayley and 
Aly, Justice Macpherson. 
UMES CHANDRA ROY vn NABIN 
CHANDRA MAZUMDAR. 
December 15th 1868. 


Macrnensox, J.—The question in this 


and Kali Prasanna Roy. Tho plain- 
tiffs in the present suit’ aro Umes 

Chandra Roy, Radha Charan Roy, and 
Chandra Kumar Roy,” It appoars to me 
that the former suit cannot be said to bo 
between the same parties, or to have been 
brought by/parties nuder whom the plaiu- 
tiffs in the present caso claim, There- 
fore, the present snit ig not barred by 
section 2, Act VIII of 1859. Umes 
Obandra may or may not have stated in 
tho course of the former suit that all the ` 
interest he had belonged to his father, 
Haronath Roy. But if he did make the 
statement, it will not alter the caso go 
long as the parties to tho two suits mo 
not the same, and they are not the samo, 
whether some of them aro merely truse 
tees for the others or not. I would therc- 
fore reverse the order of the lower Ap- 
pellate Court, and remand the caso to 
that Court to be tried on the merits. 


BaYper, J.—l concur, 
(8) 3 W. R. 39. 

(4) W. R., 1864, 320. 
(5) Id., 20. 

(8) 1 W. R., 156. 

(7) Zd., 162. 

(8) 7 W. R, 188. 


* Special Appeal, No. 2247 of 1868, from a decision passed by the Additional Judge of 
Tirhoot, dated the 16th June 1868, reveraing a decision of the Moonsiff of Taypore, dated the 
81st August 1867. 


+ Special Appeal, No. 928 of 1868, under Act X of 1859, from a decision passed by 
the Judge of Rajshahye, dated the 14th January 1868, reversmg a decision of the Deputy 
Collector of that District, dated the 17th September 1867, 
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v. Venkatu Chella Pillai(1), Srimut Rajah Mooto Vijaya Ra- 
ganadha Bodha Gooroo Sawmy Periya Odaya Taver v. Katama 
Natchiar (2), Srimati Sukhimani Dasi-v. Mahendra Nath Dutt (3). 

Markey, J., after detailing the facts of the case, and observing 
that, upon the proceedings before the Court, there was “ not 
“ the slightest trace of the suits (viz., the suits decreed in favor 
“of Bhawabal Sing on the 13th and 19th January 1864) having 
“ been compromised,” and that the decision of the Subordinate 


Judge against Chatarbhuj, who had not appealed, was final, 


continued :— 

The Subordinate Judge was clearly wrong in not raising the 
issue whether the plaintiff's suit was barred by the decroes of the 
13th and 19th January 1864 respectively, and I am at a loss 
to understand why he did not do so. We, therefore, have 
raised it in the terms proposed ; and having heard the argument 
upon it, I think it ought to be decided in favor of the defendant, 
Bhawabal Sing. 

I wish to observe that the case now stands as a simple one 
between the plaintiff on the one hand, who seeks to have his 
title to this property declared, and the defendant, Bhawabal 
Sing, on the other, who denies that title. There is no relief 
prayed ss against the defendant, ‘Bhawabal Sing; the plaintiff 
himself asserts that he has been up to this moment in full enjoy- 
ment of his rights, and the only relief prayed in this suit, as 
consequent upon the declaration, is that certain proceedings 
should be set aside, to which Bhawabal Sing as not a party. 

The allegation that these proceedings were taken by the two 
defendants in collusion has been entirely abandoned. 

Under these circumstances, there may be some doubt whether, 
under the rule which this Court has several times laid down 
that no declaratory suit can be maintained, unless some act has 
been done which would entitle the plaintiff to relief if asked 


` for, this suit could be maintained at all. But this point has not 


been argued, and I do not place my decision on this ground. 
I point out the condition in which the question now stands before 
us, for the purpose of shewing that in this, as in all other cases, 
where the plaintiff, who has not been disturbed in his possession, 


(1) 3 Mad. H, 0., 320. (3) 4 B. L, R., P, C., 16. 
(2) 11 Moore’s I, A., 50. 
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seeks for a declaration of his title, he must state clearly and 
precisely what that title is, e 

The argument on the part of the defendant is that we are _ 
bound, by the decree of January 1864, to hold that Bhawabal~ 
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this property-as his own; and that any title claimed by the 
Raja prior to the decree is, in fact, destroyed by the decree. 
He does not contend that, if the Raja claimed any title which 
accrued since the decrees, that the decrees would then be a bar; 
but he contends that they bar any claim toa title which accrued 
prior to the decrees. It is argued that, as between parties to a 
decree, there can be no inquiry as to who waa the real plaintiff 
or the real defendant; that is, as between them, the decree is 
conclusive. > 

The plaintiff on the other hand denies that, except under 
sections 259 and 260 of the Code of Civil Procedure, there is 
any restriction whatever on the right of parties in this country 
to shew the real nature of a benami transaction, and he con- 
tends that the rule, as to the conclusiveness of decrees, must be 
subject to the right of any of the parties to shew for whose 
benefit the suit was carried on. 

It is on this point that our judgment chiefly turns. I think 
that there is no such general exception, as is contended for by“ 
the plaintiff, to the rule that a decree of Court is final and 
conclusive between the parties. It seems to me that it 
would lead to endless confusion if the defendant on the record 
could shew that, so far from being really a defendant, he was the 
plaintiff; that so far from judgment having been recovered 
against him, he had really recovered judgment. Not a single 
instance has been adduced before us of the benami system 
having been carried so far, and though it may be too late for 
this Court to abolish that pernicious system to the extent to 
which it is established, it is highly desirable not to introduce it 
where it is as yet unknown. 

It is hardly necessary to observe that the case before us stands 
quite apart from those cases where a third person, who is not on 
the record at all, comes in to shew that a suit was carried on 
really for his benefit. It also stands apart from those cases 
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where a person on the record seeks to shew that a suit was car- 
ried on really against a person who was not a patty to the suit- 
This, though a highly inconvenient practice, has been very 
frequently allowed; and to such cases, the present decision does 
not apply. 

Nor need we consider in this case the reasons why a person 
against whom an adverse decree has been obtained is allowed, in 
some cases, to show cause why the decree should not be executed. 
No such question arises here. 

What I hold is that a decree, until it is set aside, is, as between 
the parties to it, conclusive both as to the rights of those parties 
and the character in which they sue. 

It follows from this that the decrees of January 1864 are a 
complete bar to the claim of the plaintiff to have declared a title 
by purchase in 1863, which is flatly inconsistent with those 
decrees. 

It is clear, however, that the decrees would be no bar toa 
title which the plaintiff claimed as having accrued since those 
decrees were passed; and it is easy enough to zee, if the plain- 
tiff’s case be a true one, how such a title might have been 
created, Not being, therefore, quite sure what the plaintiff's 
case really was, and not being desirous, even in appeal, to hold 
the plaintiff too strictly to the terms of his plaint, we enquired 
of Mr. Allan in the course of the argument if he relied on any 
new title acquired since the decree. He replied distinctly that 
he did not, but that he relied on the purchase in 1863, and the 
confirmation of that title by Rhawabal Sing’s acts since the 
decree. It is olear, therefore, that the plaintiff, no doubt, for 
very good reasons, is desirous to carry back his title to the year 
1863, and that is exactly what I think he is unable to do. 

It is useless, therefore, to enquire further into the facts. I 
am of opinion that the decrees of January 1864 are a complete 
answer to the plaintiffs claim, and that the decision of the 
lower Court should be reversed on this ground, and the plain-, 
tiffs suit dismissed with costs. 

We were very much pressed to go into the questions of fact 
raised and decided by the lower Court. and to decide them 
eontingently on our decision being reversed by the Privy Coun- 


VOL. VY.) HIGH COURT. 


cil. Iam aware that that course has been recommended by the 
Privy Council in some cases, but I feel sure that their Lordships 
did not intend to take away- our discretion in such cases, and I 
consider that there are in this case the strongest reasons for con- 
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fining the discussion within the narrowest limits. Noy BAHADUR. 


BAYLEY, J.—I think we cannot go behind the decrees of 
January 1864, and that here the plaintiff's suit is barred. We 
are simply asked to reverse the position of the parties to the- 

-extent of giving a decree against the defendant, who has it in 
his favor, and to transpose it in favor of the plaintiff, who has no 
decree. 

I concur in the order proposed. 


On the 6th July 1870, the plaintiff applied for a review of 
the above judgments upon the following grounds, which were 
filed with the petition for review :— 

1, According to several precedents of this Honorable Court, 
it has been distinctly ruled that the benami system being well 
known and recognized in this country, it is open to all persons 
claiming a beneficial interest in property to institute suits, for 
the purpose of showing that property purchased in the name of 
the person was so purchased with the money of another, who 
was the beneficial owner thereof. In the present suit, such evi- 
dence was clearly and fully adduced, but your Lordships, with- 
out any enquiry as to the merits in respect of the fact of bena- 
mi, have determined that, in consequence of the decisions of 
13th January 1864 and 19th January 1864, in which Bhawabal 
Sing, being a benamidar for the petitioner, had obtained a decree, 
such decree was final, and no enquiry as to the circumstances 
connected with that decree could be entered upon. 

2. Your Lordships, by declining to look into the evidence 
as to the payment of cousideration-money, undisturbed posses- 
sion by petitioner for several years, and the express acknow- 
ledgment of Bhawabal Sing himself, made after the date of 
the decree obtained in his name, have shut out from consider- 
ation the admission of your petitioner’s title so made by the said 
Bhawabal Sing after the said decree, which acknowledgment, 
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` your petitioner contends, has the effect of re-opening in toto the 


legal operation of the said decree whatever that may be, and 
establishing your petitioner’s title as undisputed proprietor of 
the property in question. 

3. The cause of action in the present suit, and the subject- 
matter thereof, and the issues to be tried, are wholly separate and 
distinct from the cause of action, subject-matter, and issues in 
the former suit. Section 2, Act VIII of 1859, does not apply. - 

4, In the former case, the suit was by Tiag Ali and Tilak 
Pattak against your petitioner, Debi Taranarayan and others, 
the heirs of Jitan Lal, for a moiety of the property called 
mokurrari, of which the Maharaja was a purchaser of 4 annas. 
There is nothing, your petitioner submits, in law to prohibit your 
petitioner purchasing the former plaintiff’s cause of action in 
respect of 8 annas, and securing the decree for the same in the 
name of his benamidar, at the same time giving up his right 
under his prior purchase at auction to the extent of 4 annas. 

5. As your Lordships’ judgment differs from other decisions 
of this Honorable Court, your petitioners pray that this case 
may be referred to a Full Bench for an authoritative ruling on 
the matter involved in this appeal. 

6. Your petitioner wasready and willing, and offered to lay be- 
fore your Lordships the oral and documentary evidence adduced 
by your petitioner, but your Lordships declined to look into the 
game, whereby your petitioner has not, he submits, had a full and 
proper investigation of his case accordingly to the ruling of 
their Lordships in the Privy Council. 


Mr. Paul for the petitioner in review. [|BAYLEY, J.—Be- 
fore you commence your argument, I must observe that you 
were not in the appeal, and we cannot hear you in anything 
beyond or contrary to what was then advanced by Mr. Allan.] 
[Marxsy, J.—Mr. Allan argued that the decrees obtained in 
January 1864 were not res judicata between the parties. You 
are not entitled to re-argue that.] Iam entitled to argue any 
point upon which the decision of the Court has been adverse to 
my client, and to show that the decision was wrong and contrary to 
justice. I must do thisin my application for a review, for the pur- 
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pose of showing why I ask for it. I shall not be entitled to a re~ 
hearing, until I have shown that there is a good and sufficient 
reason for granting me a review, and that it is requisite for the ends 
of justice. This, if I may be allowed, I am prepared to do upon 
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the arguments of fact and law indicated in the written grounds of yoy Banapur, 


review which have been filed, and which I am entitled to urge 
now, whether they have been raised before, fully or partially, 
at the original hearing of the appeal, or whether they have not 
been raised at all. It may be, should my applicatiqn be admit- 
ted, and a notice be directed to issue to the other side for them 
to appear at the re-hearing of the case, that, at such re-hearing, 
I shall repeat the same arguments as I desire now to lay before 
the Court. 

‘When a motion is made for a rule nist, the counsel who seeks 
the rule has to advance certain statements of fact and argu- 
ments on points of law showing the necessity for the rule. 
These arguments have to be repeated for the purpose of making 
the rule absolute, when the opposite party shows cause against 
it. To avoid such repetition of argument in cases of review, 
a practice has been commonly followed of issuing a notice to the 
opposite party, when the petition for review and written grounds 
are filed, and thus the arguments on the application for review, 
and the argumeuts for and against the review itself, are heard 
simultaneously, The application for review, and re-hearing on 
review, become one proceeding. : 

It is no ground (first) to prevent my showing why I ask for 
a review at all, or (secondly) for stopping my argument on the 
re-hearing in review, to say,—‘ these arguments were raised and 
“* considered at the hearing of the appeal;” or to say,— these 
“arguments were not then raised; in either case we will not hear 
“them now.” What third course can be adopted? If an argu- 
ment has been raised on the hearing of the appeal, but has been 
misunderstood, or misapplied, or overruled by the Court, so 
that the justice of the case has been prejudiced (it lies on me 
to show this), I may put it in a clearer light, proving, if I can, 
that the Court is wrong on that point. 

If a point has been passed over by the pleader, or by the 
Court, through inadvertence, or because it was, at the time, 
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thought unimportant, I may show that it is really of the greatest 
importance; and that, as affecting the justice of the case, it should 
be fully and carefully discussed. It was said in Janab Ali v. 
Chandi Charan Dey (1): “On the one hand a review is to be 
“ sought, not upon the same arguments upon the same matter and 
“ facts already placed before the Court, and upon which judgment 
s has been given; and, on the other hand, a-review should not 
“be allowed upon altogether a new point which had not been 
“taken at all at the time of the first hearing of the case, though 


« full opportunity existed for doing so.” 


(1) Before Mr. Justice Bayley and Mr. 


Justice Markby, 


JANAB ALI (Deorsx-notpEr) v. CHAN- 


DI CHARAN DEY AND ANOTHER (Jopa- 
ALENT-DEBTORS ).* 


The 6th March 18869, 


Barrer, J.—I am of opinion that this 
application for review must be rejected 
with costs. 

A now point as to the jurisdiction of 
this Court has been raised on reviow, and 
itis mged that such a point can be takon 
at any time and in 1eview. 

I think the proper rule as to reviews 
~is that, on the one hand, a review is to be 
sought, ndt upon the same arguments 
upon the snme matter and fact already 
placed, before the Court, and upon which 
judgment has been given; and, on the 
other hand, n review should not be allow- 
ed upon altogether anew point which 
had not*been taken at all at the time of 
the first hearing of the case, though full 
opportunity existed for doing so. (Of 
course, I do not mean that a review 
might not be asked for on new evidence 
hot before available, but such is not the 
plen here. 

As to the point of the jurisdiction now 
urged before us for the first time, it was 
(as admitted by the pleader) not laid 
before us at the first hearing, and we can- 


not be said to have erred in our former 
jaégment in respect of a point on which 
we never were asked to give judgment. 

The other point taken is that re-con- 
sideration of the case might lead us to 
form a different view of the construction 
of tho decree. I do not think, under the 
rule I have referred to as the propor ono, 
that wo ought to allow a re-hearing, 
because a repetition of the very samo 
arguments which had failed in the first 
instanco might succeed in the second. 
The principle would be utterly at variance 
with the fluality of litigation required 
by law. 

I would, therefore, reject this applica- 
tion with costs. 


Manrxsy, J.—Iam of the same opinion, 
I think it is quite too late to take any 
objection as to jurisdiction in review 
after the Court has finally decided a case 
and come toa conclusion upon it, This 
disposes of the first objection. 

As to the other objection, I quite agree 
with Mr. Justice Bayley that it ought 
not to be allowed to be taken. I think 
it is altogether an abuse of tho right to 
ask for a review, and an unwarrantable 
wasto of the time of Court which is the 
time of the public, to attempt to re-argue 
a point which has been once considered 
and decided by the Court. 


* Case No. 8 of 1869. Application for review of judgment passed by Mr. Justice 
Bayley and Mr. Justico Markby, on the 29th November 1868, in Miscellanious Appeal, 
No, 304 of 1864, 
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I do not dispute the truth of the proposition put forward in 
Prosunnonauth Dutt v. Judoo Nath Paul (1) that “reviews are 
“ not granted merely to supply defects on the part of pleaders in 
“their conduct of appeals.” Judges, however, may be presumed 1 


AP 8A- 


to be generally acquainted with the law upon every material Diaen 


point in the case before them, and this entirely apart from what 
may be suggested to them by counsel. A Judge is competent to 
decide a case on any material point, even though such point has 
been but slightly pressed, or even passed over altogether in 
argument. The Advocate and the Judge may often take oppo- 
site views of the bearing and importance of some particular 
point. If any such material point has been passed over in the 
judgment of the Court, or the law relating to it has been mis- 
applied, and if it is probable that a full or further consideration 
of the point will lead the Court to a different conclusion, the 
party who considers himself aggrieved by the judgment is entitled 
to argue it in review, whether it has been raised or not by the 
advocate or pleader iu the original hearing of the appeal. 

If the mere fact that some particular point has been previously 
discussed, or the fact that it has not been discussed, are equally 
good grounds for rejecting a review, then section 376 and the 
other sections of Act VIII of 1859 relating to reviews may as 
well be expunged. ; ; 

The meaning of the word “ review,” as understood in Indian 
Courts, is clearly different from the technical meaning of. the 
same word as understood in the Court of Chancery in England. 
A review is admitted in the Court of Chancery in England, 
for the correction of an error of law apparent in the decree, 
and not for the correction of an erroneous judgment or the 
questioning of the ratio decidendi: Musleah v. Musleah (2). 
In these Courts the word review has no such technical 
signification. Act VIII of 1859, section 376, enacts that 
“ Any person considering himself aggrieved by a decree of a 


(1) 9 W. R., 589. hearing,” which latter is more analogous 
(2) 1 Boulnois, 58, and cases there- to what the learned counsel contends is 
in considered. See also Perry v. Phelps, a ‘review,’ as understood by the Indian 
17 Ves., 178, where Lord Eldon distin- Legislature, 
guishes between a “review” and a “ re- 
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“Court, &c., and who from the discovery of new matter or 
“ @vidence which was not within his knowledge, or could not be 
“adduced by him at the time when the decree was passed, or 
“from any other good and sufficient reason, may be desirous of 
“obtaining a review of the judgment passed against him, may apply 
“ for a review of judgment by the Court which passed the decree.” 
In section 378, it is laid down that, “If the Court shall be of 
* opinion that there are not any sufficient grounds for a review, 
* it shall reject the application; but if it shall be of opinion that 
“the review desired is necessary to correct an evident error or 
“omission, or is otherwise requisite for the ends of justice, the 
“ Court shall grant the review.” 

In Maharajah Moheshur Sing v. The Bengal Government (1), 
the Privy Council, with reference to Regulation X XVI of 1814 
section 4, clause 2, (2), relating to reviews sof judgment, where pre- 
cisely similar words are used, observed :—“ It must be bornein mind 
e that a review is perfectly distinct from an appeal; it is quite 
“clear from the regulations that the primary intention of grant- 
“ing a review was the re-consideration of the same subject by 
“the same Judge, as contradistinguished to an appeal, which is a 
« hearif. before another tribunal.” The decision goes on to 
show that if, upon a consideration of the reasons stated in the 
petition of review, the circumstances of the case shall appear in 
justice to require it, the review is to be granted, and the same 
decision (page 309) impliedly holds that reasons impeaching the 
grounds of a judgment, or, in other words, matters whereby 
the ratio decidendi is questioned are admissible as grounds of 
review, provided that, if it should appear that the parties were 
cognizant of them at the time, any delay in pressing them shall 


first be accounted for, _ 


(1) 7 Moore’s I. A., 283 ; see 804. 

(2) Reg. XXVI of 1814, sec. 4, cl. 2.-—~ 
“ Any persons considering themselves 
“ aggrieved by a decree passed in a regu- 
“lor civil suit, or appeal by a Zilla, City, 
“ or Provincial Court, from which decree 
“no further appeal may have been admit- 
“ted by a superior Court, and who, from 
“the discovery of new matter or evidence 


£ 
w e 


“which was not within their knowledge, 
“or could not be adduced by them nt the 
“ time when the decree was passed, or from 
“any other good and sufficient reason, may 
“be desirous of obtaining a review of 
“the judgment passed against them, are 
“at liberty to present a petition for this 
“ purpose to the Court in which the decree 
“in question may have been passed,” 


* 
. 


VOL. V] HIGH COURT. - 


It has been sometimes said by Judges of this Court that reviews 
can only be granted when there shall appear some “ evident 
error” on the face of the judgment. The Legislature does ‘hot 
so limit the right to review, it expressly uses the words “ or any 
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ends of justice” (1). . 


It is nọt often that a judgment by any Judge of this Court 
discloses an *‘ evident error” on the face of it; but the judgment 
may be nevertheless wrong (2). j 

In Beebee Tokai Sherob v. Davod Mullick Furreedoon Beg- 
lar (3), new points were allowed to be argued in appeal before 
the Privy Council; and in Maha Rajah Dheeraj Raja Mahatab 
Chund Bahadoor v. The Government of Bengal (4), an objection 
that the right of Government to sue was barred by limitation, 
was taken up for the first time in appeal before the Privy Council 
and allowed. Ifa point so material to the case can be taken up 
for the first time at the very latest stage in appealable cases, a 


fortiori can they be taken up in review, the-object of which is to 


save the parties the expense of an appeal, and, if possible, stop 
further litigation. [BAYLEY, J.—In review it must be shown 
that we are wrong upon the facts and statements put before us 
at the original hearing of the appeal.] That is whåt.I propose 
to do; but any new point may be raised in review, so as it does 
not work an injustice. Any “good and sufficient reason,” “re- 
“ quisite for the ends of justice,” may be put forward. Here, 
however, to speak strictly, I do not seek to raise any “new” 
point. I seek to argue a point which has always existed in the 
case, and which necessarily goes to the very root of it, although 
its importance may not have been fully pressed upon the Court, or 
considered in the judgment. It is no “new” point which has 
arisen since your Lordships’ judgment was delivered. I wish 
to press Mr. Allan’s argument upon the Court, and other 


(1) See Act VOT s 1859, s. 370, and (8) 6 Moore's I. A., 510, 
Act XXMI of 1861,8. 11. (4) 4 Id, 466. ` 
(2) Seo Nadiar Chard Roy v. Baikant 
Nath Misser, 4 B. L. By A. C, 33, 
foot note. , 
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arguments to the same end, which will tend to show your 
Lordships’ decision to be erroneous, and to quote several au- 
thorities which have not been put before the Court or consi- 
dered. 

Every Court of Justice is entitled to re-consider its judg- 
ment apart from regulations andlaw. But here the Legislature 
expressly provides for such re-consideration. The Judges are, 
therefore, bound to obey the Legislature, and to review their 
judgments whenever there is reasonable ground for saying 
that the justice of the case requires it. The effect of the 
decisions is practically to repeal the review sections of Act 
VIII of 1859. ` 

If reviews are not to be granted, either upon points which 
have been taken during the argument of the appeal, nor upon 
points which have not been so taken, it follows that a review 
can only be granted for the purpose of correcting an error 
„evident on the face of the judgment or decree. This object 
could, it is submitted, be more properly and easily attained by 
calling the Court’s attention to the error by motion, than by 
the more tedious and expensive process of a review. Such 
has been the practice in some cases, 


If reviews of every description, with the exception of those 
in which self-evident error or omission is suggested, are to 
be disregarded and summarily dismissed, the inevitable result 
will be that appeals to the Privy Council must increase. I 
have to submit that the right of such re-consideration as I 
desire to support is a privilege enjoyed by the Court for the 
purpose of rectifying an erroneous judgment, which might 
have been passed; and I have further to submit that the re- 
striction which the High Court have in some instances put 
upon their power to review judgments, is a surrendering of their 
privilege. 


Marxsy, J.—The question raised for dun daaa on this 
application is one on which I believe nearly all the Judges 
of the Court have expressed their opinions. It is whether 
an unsuccessful party can come up in review, and claim as of 
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right to be heard to argue ‘that the conclusions arrived at by 
the Court at the hearing are erroneous. I consider it to be 
a settled rule of practice in this Court that no such right can 
be claimed. We heard the case to which this application 
relates argued at very considerable length, and we took time 
to consider our judgment. The result was that the plaintiff’s 
suit was dismissed. 

The plaintiff now claims, as a matter of right, to be heard to 
argue that the grounds of our decision were wrong. 

It was contended, on behalf of the plaintiff, that this was 
contemplated by Act VIII of 1859. The contrary appears 
to me to be the case. The sections which relate to proceedings 
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in review provide, first, by section 376, for the application for ` 


a‘review; secondly, by section 378, for a notice to the opposite 
party, and a hearing in order to discuss whether the application 
for a review ought to be granted ; thirdly, under section 380, 
for a re-hearing if the review is granted. 

Now it isclear that the proceedings under section 376 and 
section 378, and under section 380, are perfectly distinct, 
the first is in order to consider whether the case should or 
should not be re-heard; the second is the re-hearing. 

But the right which the plaintiff now claims would wholly 
expunge the first of these proéeedings; what the plaintifi’s 
counsel really now claims is at once to have the case re-heard ; 
he wishes at once to produce his arguments to show that our 
decision was wrong; he has not stated in his application, or 
suggested a single reason of any sort or description why the 
hearing was not full, and complete, and final; but simply states 
the several grounds on which he wishes to contest our decision. 
In my opinion to permit this would be to give an unsuccessful 
party the privilege of a re-hearing, without the preliminary 
requirement being satisfied, namely, that he should show some 
good and sufficient reason why he should be re-heard. 

This view of the law which seems to me to follow from the plain 
language of the Act, has possibly been lost sight of from the 
three stages of the proceedings above-mentioned very often 
taking place at one sitting of the Court. We have found it 


more convenient when an application for review is filed that | 
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Court, when the review is first applied for. And when both 


Ragenpea parties are before the Court, if the Court thinks that the 


PRATAP Sa- 


nor Bauapur. application for review should be granted, it is very often found 


- convenient at once to re-hear 


the case. But it was never in- 


tended thereby to make the re-hearing of a case a matter of 


right. 


I think the plaintiff, before he can be heard to argue that our 
decision was wrong, must satisfy us that there is some good and 
sufficient cause why we should grant him the privilege. Until 
he has done so,’ I think we are bound to treat our former 


judgment as final. 


BAYLEY, J.—I think the plea of the plaintiff untenable; 
and that the application for review should not be granted. 

The provisions of the law as fo the application for review 
are one distinct matter. To re-hear after the success of that 


application is another matter. 


But the plaintiff’s counsel 


argues that he is entitled to a re-hearing of his case on any 
.good and sufficient ground, even if such grounds were never 
urged in any Court below, or even here; that is, the Court is 
asked to say it is in error ints adjudication when it never had 
before it in the first instance the new points on which it is 
asked subsequently to adjudicate. 

I adhere then to the almost concurrent decisions of this 
Court which construe the sections 376 to 378 not to allow 
of a re-hearing upon the possibility of an alteration of opinion 
upon new points being put, and new arguments urged, after 
the decision, by another advocate not present at the first 


hearing. (1) 


(1) A similar application was made 
by Mr. Panl, on 26th July 1870, in 
Gungapersad v. The Agra and Master- 
man’s Bank, Rog. App., 288 of 1869. 


Covos, O. J.—I have ruled for years 


that a point previously argued cannot ba 
argued in review. It is quite clear that 
we considered the matter of costa and 
the circumstances before, and we cannot 
allow the same point to be argued again 
in review. 


-x 
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Before Sir Barnes Peacock, Kt., Chief 
Justice, and Mr. Justice L. 8. Jackson. 


BHAHAZADI HAJRA BEGUM v. 
KHAJA HOSSEIN ALI KHAN.* 


The Tth April 1870. 


Mr. Woodroffe applied for a review 
of the judgment given in this case on 
appeal under the 15th section of the 
Letters Patent (1). He showed that 
Mr. Justice Kemp had not correctly 
stated tho point'in contention, the point 
really involved, and which was really 
argued before the Division Bench, being 
whether the sale of the appropriated 
property and its conversion into money, 
for want of assets to pay off the mort- 
gage, rendered the wugf void, and also 
contended that money, which in this 
case was the surplus proceeds of the 


gale of the talook in the hands of the. 


Collector, could not be the subject of 
“wugs,” (Baillie’s Digest of Mahomedan 
Law, p. 562.) 

Pracoos, C. J., raised no objection to 
the hearing of these arguments, although 
the firat had been argued before in appeal, 
and the second had not, but simply 
delivered a judgment supporting the pre- 
vious decision. He said :— 


“ Even if the talook had been sold undey 
the mortgage, it appears to me that the 
hoira at law would not be entitled to 
the surplus proceeds. 

“The talook was sold under Regula- 
tion VOI of 1819 for the purpose of 
realizing rent due for it . 

. The salo did not 
take place ander the Mahomedan law, 
and it appears to me that, when the 
mortgage was satisfled out of the sur- 
plus proceeds of the sale, the remainder 
of the surplus proceeds belonged to the 
matwalli under the endowment. The 
plaintiff's mortgage was paid off ont 
of the surplus proceeds, which were 
realized for the arrears of rent, and it 


appears to me that the surplus did not 
belong to the heirs-at-law of the endow- 
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“sale for arrears of rent, would he enti- 


tled to it, For these reasons I think 0 


this application should be rejected with 
costa.” 

JACKSON, J., concurred in rejecting the 
application for review. In the course 
of hig judgment, he observed :—“ I al- 
go think, whether the real point in the 
case was correctly stated by the Division 
Bench or not, that itis quite clear that 
the other points on which the appropria- 
tion of the “wnqf” was impugned 
were not argued or brought before the 
learned Judges, and that those points 
must consequently be excluded from 
our consideration in this review. I 
desire only to add that, in hearing tho 
argument of the learned counsel to-day, 
on a point which was fnlly argued 
before us, on which we pronounced our 
deliberate opinion, I in no way resile 
from the opinion which I recently ex- 
prossed in a case of review which was 
decided by me and Mr. Justice Markby; 
for in the first place, there are one or 
two points of difficulty which in my 
opinion made it desirable that ‘argument 
should he heard; and in the next place, 
I have not thought it convenient to 
raise before the Court, constituted, as it 
now is, a point of some difficulty and 
importance unquestionably, and on 
which the learned Chief Justice has not 
hitherto expressed a decided opinion.” 





Before Mr, Justice Phear and Mr, Justice 
Miter. 
Tux COLLECTOR or TIPPERA (Dr- 
FENDANT) ©. MUSSAMAT AIAFIZUN- 
NISSA BIBI AND ANOTHER 
(PLAINTIEFS).t 
The 29th June 1870. 


Baboo Anukul Chandra Mookerjee 
applied for a review of the judgment 


* Application for Review in Appeal 8 of 1869, under section 16 of the Letters Patent. 
+ Applications for Review, Nos. 45 and 46 of 1870, against the judgments of Mr. Jus- 
tice Phear and Mr. Justice Mitter, passed on the 14th February 1870 in Special Appeals, 


Nos, 2588 and 2589 of 1869. 


i . (1) 4B. L R, AC, 86 
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OBSEIN ALI 
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passed by the Court on the 14th Fob- 
ruary 1870 (1), and contended that the suit 


CorLEeoror or Was not cognizable by the Smal] Cause 


TIPPERA 
v 
Mussamat 
MAFIZUNISSA 
Brai 


Court, and cited Rambux Chittangeo v. 
Modoo Soodun Pal and Sreeputty Roy (2). 
It was neither a suit for damages con- 
templated in section 6, Act K of 1865, 
nor was the suit brought on an implied 
contract ; besides, the heirs of the Nazir 
have brought different snits for recovery 
of the amount paid by each of them in- 
dividually. Tho valuation therefore of 
the present suit has fallen short of rnpees 
500. But, had the whole amount paid by 
the heirs been taken collectively, that is, 
the total amonnt due from the Nazir, been 
the subject-matter of a single suit, it 
would have exceeded rupees 500. The 
cause of action of these several suits 
is one, and therefore the Small Canse 
Court has no jurisdiction. 

Pusar, J.—I think that this applica- 
tion for review ought to be rojected, be- 
cause it appears to me that no matter is 


` now brought to our notice for the pur- 


pose of inducing us to alter our view 
which might not have been brought be- 


_fore us, and fully argued and discussed, 


when the appeal was heard. 

I desire to express no opinion what- 
ever as to what bearing the authority to 
which Baboo Annkul referred might 
have upon the point of law which was 
involved in the judgment passed by this 
Bench on special appeal. 

Mrrrer, J.—I am not prepared to say 
that the ground taken by the petitioner 
is not a proper ground for review of 
judgment, if it is otherwise valid. Whe- 
ther the Full Bench decision, referred to 
by the petitioner was cited before us at 
the first hearing or not, does not appear 
to me to be very material. í 

The Court was in my opinion bomd to 
administer the law as it was, whether the 
pleaders who argued the case on that occa- 
sion had pointed out that decision or not. 

I express no opinion as to whether the 
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decision referred to by the petitioner is 
applicable to this case or not; I should 
like to hear further argument on that 
point. But if that decision has any 
application to the present case, it was the 
duty of the Court to take notice of it, 
whether it was referred to or not by the 
pleader who argued the case on the first 
occasion. 

Baboo Anukul Chandra Mookerjea 
was heard upon the merits of the case, 

Moulvi Marhamat Hossein (Baboo Hari 
Mohan Chuckerbutty with him) for the 
respondent was not called upon. 

Psar, J.—As my learned colleague 
intimated a desire to hear further argu- 
ment from the petitioner, Baboo Anukul 
has addressed us on the merits of the appli- 
cation for review; and after hearing him 
upon the merita, I have only to romark 
that I have nothing furthor to add to the 
observations which I have already made, 
I am of opinion that the present applica- 
tion must be rejected with costa, 

Mirren, J.—Having now heard the 
pleader for the petitioner-upon the merits 
of this application, I am of opinion that 
this suit wasa suit for damages within 
the meaning of section 6, Act XI of 1865. 
The lower Appellate Court has distinct- 
ly found that the payment was nota 
yoluntary payment; and as the facts on 
which this finding has been arrived at 
cannot be disputed, I have no doubt in 
my mind that this was a suit for dam- 
ages. The fact that the plaint did not 
expressly state that the plaintiff was 
suing for damages does not make any 
difference. 


Before Mr. Justice Bayley and Justice 
Sr C. P. Hobhouse, Bart. 


GARIB HOSSEIN CHOWDHURY AND 
OTHERS (DEFENDANTS) v. WISE 
(PLAINTIFF). * 

The 14th, July 1870. 
Tus plaintiff, having bought up decrees 
against the first defendant’s deceased 


* Review, No. 79 of 1870, from the judgment of Mr. Justice Bayley and Justice Sir C, P, 
Hobhouse, Bart., passed in a Regular Appeal, No. 178 of 1889, dated the 8th March 1870. 


(1) 4B. L. R., Appa 46. 


(2) Reference from the Small Cause Court Kishnaghur, 15th April 1867, 
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father, sued to have the property of the 
deceased father sold in satisfaction of 
the plaintiff's decrees. The property con- 
sisted of five parcels. The answer was 
that these proporties had, since the fa- 
ther’s death, been sold in exccution, and 
bought by the other defendants. The 
the plaintiff replied that the other defend- 
ants woro merely the benamis of the 
father’s son and heir, the first defendant, 
and that he it was who had bought in the 
properties at each execution sale, 

The lower Court found that the other 
defendants were not the first defendant’s 
bonamis, but bond fide purchasers at the 
several execution sales, 

On appeal the High Court, BAYLEY and 
Frosnovsn, JJ., held on the facts that 
the first defendant was the real pur- 
chaser, and ordered the proporties to be 
sold, in satisfaction of the plaintiff's 
decrees. 

Mr. Money, on behalf of two of the 
defendants who were purchasers of two of 
the lots, applied for review of the judg- 
ment as to those lots, on the ground that 
the debts for which the lots had before 
been sold in execution was also a decree 
against the deceased father, and that 
therefore these assets, having been al- 
ready once exhausted in sale for the 
deceaged’s debts, were not liable to be 
sold again, in satisfaction of further 
debts of deceased, and that whether 
bought really by the son or by tho other 
defendants, unless it were proved that the 
purchase by the son was made ont of 
other assets of the deceased father. 


Mr. Money contended that, as to these 
two parcels, the order for a re-sale was an 
erroneous legal conclusion from the High 
Court’s own premises, however rightly 
that conclusion might flow from those 
premises as to the other parcels which 
had been previously sold, not for the 
dead father’s debt, but for the son’a debt, 
after the father’s death, 


Barier and Hosnovss, JJ., wore for 
refusing to allow the argument to proceed, 


HIGH COURT. 


on the ground of the decision in Bhawadal 
Sing v. Maharaja Rajendra Pratap Sa- 
hoy Bahadhur (1), and because this point 
had not been taken in the 
appeal. 

Mr. Money contended that this case did 
not come within even the exhaustive 
grounds ruled in the case referred to for 
refusing tho review, as it was neither a 
point raised before, or not raised before, 
neither an argument already urged and 
decided, nor an argument failed to be 
raised at the appeal; that the appeal was 
on facts, and the question was whether 
the purchases were made by the son or 
by the other defendants; that, accord- 
ing to the finding of fact, certain legal 
consequences should flow therefrom 
different as to the different parcels ; that 
at the argument on the appeal, it was to 
be assumed that, however they found the 
facts, the Court would draw the proper 
legal conclusion from those facts; and 
that therefore he now proposed to argue 
only the inaccuracy of the conclusion 
drawn, as to these two parcels, from the 
Court’s own finding of fact, and which 
error first came into existence after the 
argument on the appeal, viz., when the 
judgmont on appeal was given. The Court 
however refused to allow Mr. Money to 
proceed, and gave judgment as follows:— 


Hornoves, J.—We think, after the 
best consideration that we can give to 
the arguments of the learned counsel for 
the petitioner for review, that there are 
only three points which call for any 
notice on our part: the first is whether 
there is any error or not in onr not 
coming to a decision on the question of 
the collusiveness of certain decrees; the 
second ig agregards the multifarionsness 
of the suit; and the third is with refer- 
ence to the decision of the 17th January 
1868. I understand the learned counsel 
for the applicant for review to say that, 
if we had found that the decree of ono 
Dilwar Hogscin was a true decree, then 
we should have beon obliged to find that, 
go far as his client is concerned, the 


(1) Ante, p. 821. 
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‘plaintiff had no cause of- action. I 


really do not know whether this would 
have been the case or not ; and in-order to 
determine, first of all, whether the decree 
was a true or fictitious decree, and if it 
was & true decree, whether the plaintiff 
had any cause of action or not, it would, 
it seems to me, be necessary to go into 
the whole case again, re-consider the evi- 
dence in the case, and re-hear the counsel 
for the opposite party. 

Now, on turning to the judgment which 
we gave, I find that the pleaders who were 
then instructed by the defendants made 
one common issue on which they elected 
that we should determine, either for the 
plaintiff or for the defendanis, and thet 
issue is thus recorded, - 

I state in my judgment, after referring 
to certain admissions made, that “it 
“is further not denied that, if the said 
“ Qarib Hossein is found to be the 
“ person at present beneficially interested 
“in those properties, and in the posses- 
‘gion and enjoyment of them, then he, 
“as the possessor, is bound to the extent 
“of the properties to satisfy the deciees 
“against Joki Chowdhry.” So that it 
seems to me that the parties elected that we 
should determine the case on a question 
of fact, and that that question should be 
one altogether independent of that now 
raised before us. The parties were then 
at liberty to raise the question which the 
learned counsel now contends for ; and if 
they did not do go, they have only them- 
selves and their advisers to thank for it; 
andin my judgment, an application for 
review is not the proper place where we 
can come to a trial and determination of 
a question which was not raised in the 
appeal provided for by the law, and which 
requires us to go into the whole evidence 
once again. For these reasons I do not 
think that we ought now to allow the 
parties toraise the question which the 
learned counsel would now raise. 

In the matter of multifariousness, that 
is a question which was fully argued at 
the first heming, and all that the learned 
counsel now asks us to do is that we 
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should hear it once again. Possibly we 
should hear from him argumenta, not 
those which were urged at that time, but 
certain others which he is prepared to ad- 
vance on that particular question ; but 
here agnin I agree with a number of 
the Judges of this Court who have held 
that an application for review ia not the 
place where we should have a re-argu- 
ment of what has been already argued. 
If that were so, the Legislature, instead of 
providing for review on the narrow 
grounds expressed in the law, would have 
provided that every case which has once 
been heard in the way provided by the law 
should be entitled to a second hearing. 
In the matter of the decree of the 17th 
January 1868, I think we went too far 
when we said that it was no evidence 


‘at all against the plaintiff ; but atthe samo 


timo, I do not think that it is conclusive 
on the point which was in issue before ua, 
and Jam quite clear therefore that that 
decree, standing alone, should not induce 
us to alter our judgment on the facta 
found. 

The other grounds which the learned 
counsel would take are, in my judgment 
(although tho learned counsel does not 
think it to be so), determined by tho deci- 
sion which we have originally passed 
in the case, 

I would reject this application with 
costa. E 

BAYLEY, J.—I quite concur with 
Mr. Justice Hobhouse who has delivered 
the judgment of the Court in this case. 

As to the admission of new arguments, 
aftera decision has been given in the 
case upon points, the very same as were 
previonsly put before the Court, I have 
already expressed my opinion in review 
No. 42, decided on the 6th July last by 
Mr. Justice Markby and myself (1). 

In regard to the manner in which this 
case has been placed before us, I would 
state that the pleaders argued the case, 
as on the merits upon the one point only, 
viz, whether Garib Hossein Chowdhry 
was really the beneficial owner of the 
property in suit; and after carefully hear~ 


(1) Ante, p. 821. 
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ing the evidence, as it was rend by coun- 
sel, and argued npon by the plenders on 
both sides, wo camo to tho conelusion of 
fact that Garib Hossein was such bone- 
ficial owner. 

The point of multifarionsness had been 
previonsly raised and disposed of, and 
cannot, I think, be re-argued on a new 
footing by a new counsel. 

I agree in rejecting this applicktion 
with costs. 





Before Mr. Justios L, 8. Jackson and Mr. 
Justice Markby. 


BENI MADHAB GHOSE (PETITIONER) 
v. GANGA GABIND MANDAL (Orro- 
girs Party).* 


The 20th December 1869. 
Mr. Pavl for petitioner. 
Mr. R. T. Allan for opposite party. 


Jackson, J.—Tho question that we 
have to consider in the present applica- 
tion is one which we have often consi- 
dered before, and upon which I for my 
part have, and as I understand most of 
the other Judges also have, expressed 
a decided opinion. It is, whether in a 
case, an appeal having been carefully 
considered by this Court on a point of 
Inw argued at length, and the Court 
having come to a deliberate conclusion 
on that point, the party dissatisfied with 
the judgment of this Court, has an abso- 
lute right to be heard by fresh counsel 
in an application for review, morely for 
the purpose of convineing the Court 
that its first opinion upon that point of 
law was erroncous. 

Mr. Paul contends that o party has 
such right, and declares that such right 
is perfectly clear. I can only say that 
it appears to me to be quite clear the 
other way. Rights of parties and the 
duty of the Court, in dealing with pe- 
titions of reviews must be gathered, if 


* Application for Review, No. 225 of 1869, 


FOGH COURT. - 


anywhere, from sections 876 and 378 ° 
of the Procedure Code (reads). 

Tt seems to me clear that the only case 
in which the Court is bound to grant a 
review is where “it shall be of opinion 
“that the review desired is necessary to 


- “correct an evident error or omission, or 


“is otherwise requisite for the ends of 
“ justice.” 

Mr. Paul contends that his object in 
this case is to correct an evident error in 
law, in the judgment of the Court. It 
ig necessary therefore to consider what 
can be called an evident error. Can it 
be said that an error which is capable of 
being established by a lengthened argu- 
ment upon a point which admits of two 
opinions ig an evident error? I think 
not. 

It appears to me that the word evident 
ig used in the same sense asit isin a 
passage to which the Chief Justice 
(whom I have just had the advantage of 
being able to consult) has referred me in 
the second volume of Maddock’s Chan- 
cery Practice, page 484, title “Re-hear- 
ing,” Ithink the word evident means 
merely that which is manifest, patent, or 
obvious, and it is only where the Court 
has fallen into an error of that descrip- 
tion that it is bound to grant a review. 

Mr. Paul refers us to a ruling of 
Peacoox, C. J., and Mirren, J., in 
Koh Poh v. Moung Tay (1) on a refer- 
ence from the Recorder of Rangoon. 
In that case the Recorder, after stat- 
ing the nature of the case in which 
the point aroge, snys :—“ It seems to me 
“that the ground set forth by Mr. 
“ Agabeg is a ground for an appeal, in- 
“stead of a ground for review, and I 
‘find that the Chief Justice, in the case 
“of Nusseerooddeen Khan y. Inder Na- 
“ rain Chowdhry (2), held that the fact of 
“ tho Court below having decided against 
“the weight of evidence is a ground for 
“appeal, and not for review, and His 
“Lordship goes on to say (see pago 149) 


against the judgment of Mr. Justice L, 9, 


Jackson and Mr. Justice Markby in Special Appeal, No. 2687 of 1888. 


(1) 10 W. R., 148, 


(2) 1 Ind, Jur., N. S., 147. 
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“that the attempt has frequently been 
“made for the purpose of having the 
“case re-argued by fresh counsel, when 
“ parties have been dissatiafied with the 
“ first decision. . : z 3 

“ I would therefore request the opinion of 
“the High Court, whether an error ina 
“ point of law is a ground for review of 
“jadgmont.” 

On that the Chief Justice wes of opi- 
nion “that an error on a point of law 
tis a ground for a review of judgment.” 

In eonsequence of this case being 
cited in argument, I have thought it right 
to consult the Chief Justice, in order to 
learn whether he intended to go so far,” 
as these words might be held to imply, 
The result of that communication is that 
I believe myself authorized to state that 
what the Ohief Justice really intended 
to say on that occasion was not that an 
applicant for review was entitled to a 
fresh argument on a point of law ; bnt 
that if the Judge should be gatisfied that 
he had committed an error in law, Bo 
that his own conscience should prompt, 
and as it were compel, him to rectify 
puch orror, it would be quite in accord- 
ance with the Procedure Code that he 
should do so, and in this I fully agree. 

Mr, Paul gays if this be the correct 
view, sections 876 to 878 may as well be 
struck ont of the Code. I think not, and 
I believe those sections capable of doing 
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very useful service. But I may observe 
that, if parties had a right to re-argue the 
same points over and over again (for 
they are not limited to a single appli- 
cation), it would be simply impossible 
to carry on the business of the Courts, 
and I am sure the Legislature never con- 
templated any such thing. 

I must therefore decline to admit the 
right claimed by Mr. Paul of re-arguing 
this cass for the purpose of convincing 
us that the conclusion at which we deli- 
berately arrived on a point of law, was 
fiot the conclusion at which we ought 
to have arrived. 

There is, however, a manifest error in 
the decree in this case relating to the 
quantity of land which might very well 
have been set right in simple routine, bat 
which I think onght to be corrected, and 
that correction, as pointed out, may ac- 
cordingly be made, but without costs. 


Marxny, J.—I am of the same opin- 
jon. I think it quite clear that no 
person has a right to call upon the Court 
to hear a fresh argument upon a question 
which has been already submitted to it, 
and which it has determined. Were it 
otherwise, litigation would be absolutely 
interminable ; and though the language 
of this part of the Code might have been 
more clear and precise, I am quite sure 
this was never intended. r 
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Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. 8. Jackson, Mr. Justice Phear, and Mr. Justice Mitter. 


ABHAYCHANDRA ROY CHOWDHRY (Dzrzxpanr) v. PYARIMOHAN 1870 
GUHO AND ANOTHER (PLaintirrs).* i May 16. 


Hindu Law—Karta—Managing Member—Liability of a Managing Member to 
Account, 

A managing member of a joint Hindu family is bound to render an account of 

his management to his co-sharers, and he is liable to a suit if he refuses to do so. 


And such suit will lto even if the parties suing were minors during the period for 
which the account is asked. 


Tars was a suit for recovery of a one-third share of the annual 
profits from the commencement of 1270 (April 1863) up to Asar 
1273 (June 1866) of the joint real and personal property of the 
plaintiffs and defendant. 

The plaint stated that, on the death of the plaintiffs’ father, 
Koulachandra, in Falgun 1269 (February 1863), their paternal 
uncle, Abhaychandra, undertook the management of the house- 
hold and real and personal property of the joint undivided 
family; that, although the profits of the estate were large, yet 

. the plaintiffs had not been properly maintained ; that the plaintiff, 

`° Nagarchendra, in Asar 1273 (June 1866), had taken the man- 
agement of the one-third share belonging to himself and his 
minor brother. The plaintiffs prayed for recovery of a one-third 
share of the profita in the hands of the defendant from the time he 
assumed the management of the real property to the time the 
plaintiff, Nagarchandra, took upon himself the management 
thereof, and also for a one-third share of the personal property. 

The defendant, Abhaychandra, denied that he had undertaken 
the management of his brother’s estate; and he stated that there 
was separation in 1256 (1849), when the personal property had 
been divided between the plaintiffs’ father and the defendant; 

* Special Appeal, No. 1231 of 1869, from a decree of the Officiating Additional 


Judge of Backergunge, dated the 6th March 1869, modifying a decree of the Prin- 
cipal Sudder Amcen of that district, dated the 26th June 1867. 
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1870 that, since the separation, Kulachandra messed and lived apart 
Avuaronan- from him, and that the amount recovered by him from the debtors 
Cnowpurr was on account of separate advances made by him, and not on 

Praat Momax account of advances jointly made. 

The Subordinate Judge found that the defendant, Abhay- 
chandra, :had the management of the whole property and house- 
hold after Kulachandra’s death; that the family messed sepa- 
rately ; that Abhaychandra allowed the plaintiffs only the bare 
necessariés of life; and that there had been no division of the 
real and personal property. 

He passed a decree in favor of the plaintiffs for the profita 
of the real and personal property. 

On appeal, the Judge held that Chuchunlall Singh v. Poran 
Chunder Singh (1) did not apply, and that the income tax 
returns which had been filed by defendant, in respect of the 
joint property were conclusive against the defendant, as no 
evidence had been adduced to rebut their correctness. He, 
accordingly, dismissed the appeal, but passed a decree in favor 
of the plaintiffs for rupees 2,505-3-8, after deducting the neces- 
sary expenses. 

. The defendant, Abhaychandra, appealed to the High Court 
on (inter alia) the following grounds: 

1. That the suit cannot proceed against your petitioner, inas- 
much as there is no privity of contract between him and the 
plaintiffs, and the plaint itself does not disclose any sufficient 
cause of action against him. 

2. That the plaintiffs cannot succeed in this case, until it is 
shewn that your petitioner was their trustee or agent, and in 
that capacity collected their share of the profits, and appro- 
priated them to his own use. 

The case was argued before a Division Bench, aca for the ap- 
pellant—S. M. Ranganmani Dasi v. Kasinath Dutt (2) was relied 
on. But the learned Judges (Loom and Mirrer, JJ.), dis- 
senting from the doctrine expressed in that case, referred the 
following question for the opinion of a Full Bench :— i 

1st.— Whether the managing member of a joint Hindu family 


(1) 9 W. R., 483. (2) 3 B. L. R., O. Cy L 
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can be sued by the other members for an account, and (it appear- 1870 

ing that one of the plaintiffs was a minor); ` SES 
2nd.— Whether such a suit would not lie, even if the parties Cuow>uRy 

suing where minors during the period for whichithe accounts Prag Monax 


were asked, 


The reference was made with the following remarks by 

Mirter, J.—The first point raised in this special appeal is that. 
the managing member of a joint undivided Hindu family is 
not liable to be sued by the other members for an account. I am 
of opinion that this contention is not valid. It is true that the 
position of the managing member of a joint Hindu family is, in 
many respects, different from that of the maraging member of 
an ordinary partnership concern. But the former is not with- 
out bis responsibilities. He is entitled to obtain credit from his 
co-parceners for all sums of money bond fide spent by him for 
the benefit of the joint family; but he is certainly liable to make 
good to them their shares of all sums which he has actually 
misappropriated, or which he has spent for purposes other than those 
in which the joint family was interested. Of course, no member 
of a joint Hindu family is liable to his co-parceners for anything 
which might have been actually consumed by him in consequence 
of his having a larger family to support, or of his being subject 
to greater expenses’ than the others; but this is simply because 
all such expenses are justly considered to be the legitimate ex- 
penses of the whole family. Thus, for instance, one member of 
a joint Hindu family may have a larger number of daughters to 
marry than the others. The marriage of each of those daughters 
to a suitable ‘ptidegroom is an obligation incumbent upon the 
whole family so long as it continues to be joint, and the expenses 
incurred on account of such marriage must be necessarily borne 
by all the members without any reference whatever to respective 
interests in the family estate. The rule would be quite different, 
it is true, in the case of a partnership concern, every member of 
which is liable to the others for every pice which he has spent 
over and above his legitimate share in the business. But this 
distinction, while it goes to create a material difference in the 
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1870 principle, according to which the accounts are -to be adjuste? in 
Anuaromax- the' two cases, does not constitute any ground whatever for 
BOW PRES holding that the managing member of a joint Hindu family is not 
Prant Monan bound to render an account of his managership to the other 
members if they choose to insist upon it. Suppose, for instance, 
that one of the members of a joint family, with a view to separate 
from the others, asks the manager what portion of the family 
income has been actually saved by him during the period of his 
managership. Ifthe manager chooses to say that nothing has 
been saved, but at the same time refuses to give any account 
of the receipts and disbursements, which were entirely under his 
control, how is the member, who is desirous of separation, to 
know what funds are actually available for partition? And 
according to what principle of law and justice can it be said that 
he is bound to accept the ipse dixit of the manager as a correct 
representation of the actual state of things? The amount of 
confidence which is invariably reposed in the manager by the 
other members of a joint Hindu family, so long as there is peace 
and harmony in it, is well known to those who have any practical 
knowledge of such families; and if the contention of the pleader 
- for the special appellant is correct, all that I can say is that the 
sooner such families come to an end the better. 

‘That the manager of a joint Hindu family is not entitled to 
obtain any credit for expenses other than those that are required 
for the benefit of that family appears to me to be clear from the 
following text of Katyana, which is quoted in page 91, volume 4, 
Colebrooke’s Digest: 

. “ What has been given away for the religious purposes of one 
e individual, a friendly gift and aloan made on his own account 
“shall, if discovered, become part of his allotment, for the 
< patrimony cannot be alienated by one parcener on his separate 
€ account.” 

Then, again, in page 97 of the 4th volume of the same work, 

"e ‘the author, Jagannatha Tarkopanchanana, makes the following 
~ refmark; and he adds that it is Appeorer of by Raghunandana 
i Ok also :— 

“  « When some cause is shave for’ suspecting that effects are 
-:* concealed, then only ‘shall ordeal be performed. For example, 
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“the income is great, and expenditure small, but he who superin- 1870 


“tends the sii and disbursements does not satisfactorily: Amiavonan 

* account for them.” Crowparr 
The passage in italics clearly goes to show that the manager Pyaar Monae 

of a joint Hindu family is liable to give an account of his mana- mune 

gership to the other members of that family. The pléader for 

the special appellant, however, has referered me to two cases: 

one is Chuckunlall Singh v. Poran Chunder Singh(1); the other is 

S. M. Ranganmani Dasi v. Kasinath Dutt (2). With reference 

to the first of these cases, I wish to observe that it.is not exactly’ 

in point. The learned Judges, by whom it was decided, appear to: 

have laid considerable stress upon the position of a karta, with 

reference to the adult members of a joint undivided Hindu 

family; and although I am by no means prepared to hold 

that there is any analogy between the karta of ajoint Hindu 

family and the chairman of a committee, it seems to be clear that 

there was no evidence given in that case to prove that the karta 

had the exclusive management of the family estate. The second 

case, however, is directly in support of the appellant’s contention; 

but with the utmost deference to the learned Judge by whom 

it was decided, I am bound to, say that I entirely differ from 

the opinion which he has laid down; and I would, therefore, refer 

the following questions to a Full Bench of this Court, namely, 

Jirst, whether the managing member of a joint Hindu family . 

can be sued by the other members for account; secondly, 

whether such a suit would not lie even if the parties suing were 

minors during the period for which the accounts are asked, 


Loox, J.—I concur. 


Baboos Khettra Mohan Mookerjee and Chandra Madhab Ghose, 
for the appellant, contended that an agent or a master only could 
be called upon for an account; but a managing member ofa. 
joint Hindu family was neither an agent of the other memberg ` ._ 
nor their trustee. There could .be no separate right in each ` 
individual member, of* an undivided family; all the members 
Q) 9 W. R488 ~~ l BBLR, OÙ L - 
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1870 enjoy the property as one—l Strange, 199. Separate rights 

Apzayouax- could only commence after partition. The managing member 

Cuowpuer took no appointment, but as a matter incidental to a Hindu 

Prarı Monan family. The management is taken merely from motives of 

Guno, i : ois 

affection or duty. There was neither express nor implied 

trast, Trust could not be presumed—2 Story, section 1195. 

The position of a managing member is analogous to that of a 

father to his sons. The authority and obligations of an eldest 

brother, as laid down in the Hindu shastras, are like those of a 

father—3 Colebrooke’s Digest, verses 9—12, page 159. Under the 

law heis bound totake the management. In the same way, ason can- 

not call on his father for an account, even when the son brings into 

the joint stock, property acquired by hisskill and valor, because the 

father is the master, and the sons have no independence—3 Cole- 

brooke, verses 7 and 8, page 27. Similarly themanaging member who 

holds the same portion in a Hindu family could not be called upon 

for an account. The constitution of joint Hindu families would 

fall, for no one would willingly render himself liable to account. 

Verses 91 and 97, 4 Colebrooke’s Digest, are not texts, but 

opinions only of Jagannatha. They have no reference to the 

case of a managing member. Effects discovered after partition 

are to be divided—4 Colebrooke, pages 97 to 100. Secretion of 

such property was not considered a theft; it could only be a moral 

offence—4 Colebrooke, pages 92 and 98 to 100. No violence 

could be used—Vayavastha Darpana, page 640. The same 
argument will hold as to a minor. 


Baboos Srinath Das and Gutrijasankar Mazumdar for the 
respondent were not called upon. 


The judgments of the Full Bench were delivered as follows :— 


Covon, C. J.—The first question in this case is whether the 
managing member of a joint Hindu family can be sued by the 
other members for an account. Now the members of a joint 
Hindu family are ‘entitled to the family property, subject to such 
dispositions of it, as the managing member is entitled to make, 
either by virtue of the power which is given to him by law as. 
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manager, or of the powers that may be given to him by the con- 1870 
sent of the other members of the family. Subject to the exer- SonaTonite 


cise of these powers, and to any disposition of any portion of the Cnowpurr 
family property which may have been made by virtue of Prant Mc "Monan 
them, the other members of the family are clearly interested in 
that property. It appears to me that the principle upon which 
the right to call for an account rests is not, as has been supposed, 
the existence of a direct agency or of a partnership, where the 
managing partner may be considered as the agent for his co- 
partners. It depends upon the right which the members of a joint 
Hindu family have to a share of the property; and ‘where there 
is a joint interest in the property, and one party receives all the 
profits, he is bound to account to the other parties, who have an 
interest in it, for the profits of their respective shares, after making 
such deductions as he may have the right to make. That appears 
to me to be the right principle, and it is the principle upon which 
the English Courts of Equity actinthe case of joint tenants and 
tenants in common, and not merely in cases of partners. I think, 
with due deference for Mr. Justice Markby’s judgment, that he 
has put the right upon rather narrow grounds, and has not taken 
precisely a correct view of the grounds upon which it rests. It 
is also to be observed that his opinion, which is opposed to there 
being a right to a suit for an account, was not necessary for the 
decision of the case before him, and was so far an extra judicial 
opinion, for he did, under the circumstances of the case, decree 
an account. His opinion is, therefore, not entitled to the same 
weight, as if it had been a direct decision in the suit upon a point 
in question, 

Then, as regards the judgment in the other case, it appears 
to me that it is not at variance with the proposition that a snit 
may be brought for an account. Mr. Justice Phear can better 
explain what he intended in his judgment in that case, but I 
certainly do not understand him to have laid down that there 
could not be a right to an account as against the managing 
member of a joint Hindu family. I think, therefore, that, if we 
look to the principle upon which Courts of Equity act in these 
cases, the principle upon which the right to an account is found- 
ed, this case comes within it; and then when I find that there hag 
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been a long course of practice, allowing these suits to be brought, 
certainly I should be extremely soliictat now to hold that such 
a suit cannot be brought, or to come to the conclusion that our 


ee Momax allowing such a suit to be brought would, as has been urged, be 


destructive to the existence of joint Hindu families. I am not 
fatisfied that it is so, and indeed I cannot see how it can be 
destructive to the existence of joint Hindu families, that the 
manager should be bound in equity and good conscience to 
account for his management, and should be Hable to a suit if he 
does not do sq. I would, therefore, answer the first question in 
the affirmative; and that being so answered, the other question 
must also be answered in the same manner. With regard to that, 
the opinion of Mr. Justice Phear is directly in point that a suit 
can be -brought for an account in the oase of a minor. He has 
expressly so stated in his judgment, and the opinion of Mr. Justice 
Markby to the contrary is only gn extra judicial opinion. It is 
entitled to weight, and that was probably the reason fer this 
case being referred, but it is not entitled to the same weight as 
if it had been an opinion which was necessary for the decision of 
the case. 

With these answers, the case will go back to the Division 
Bench for a decision on the remaining questions arising on the 
appeal. 


Kump, J.—I concur in this judgment. 
JACKSON, J.—-I am of the same opinion 


. Pawar; J.—As the judgment of mine in Chuckhunlall Singh v. 
Poran Chunder Singh (1) has been considered in some degree 
to afford a reason for this reference, I wish to say a few 
words explanatory of it, while I state that I entirely agree with 
the Chief Justice in the answers which he proposes to give to 
these questions. 

Until I came into Court to-day, I had not the slightest idea 
that anything which I said in the case to which I have just re- 
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ferred could be interpreted into an opinion on my. part that the 1670 
managing member of a joint Hindu family could not be called a on call 
to account by the other members of the family. In. that parti- Cowon? 
cular case, the plaintiff had, in fact, so far as could be seen from Er Mo "Hoax 
the evidenca, taken as much part in the management and ‘control 

of the joint property as the defendant; and he placed his cause of 

action, solely on the ground that the defendant was the karta of 

the family. Lintended on that occasion to say that the mere 
circumstance of the one man being the karta of the family did not 

make him accountable to those other members of the family who - 
took the ordinary part in the management of the property which 

an adult member, living in commensality with the others, must be 

supposed to take, in the absence of all evidence to the contrary. 

I endeavoured to guard myself at that time from being under- 

stood to say more than this; for certainly my own feeling, as an 

English lawyer, fairly conversant with equity and practice in 

England, is that every man, be he Aarta of ajoint Hindu family or 

not, who manages the property of another person, or property in 

which another person is beneficially interested, upon the found- 

ation of a trust or confidence between the two, is in a Court of 

Equity and good conscience accountable to the latter for the 

mode in which he does manage it, and for the profits which he 

may have made out of it. The principle which I understand the 

English Courts of Equity to act upon in these matters is simply 

this,—that a person who has the control of, and management of, 

another’s property, upon the footing of any thing which amounts } 

to a confidence or trust reposed in him by this other, shall not be | 
allowed to abuse that confidence, and to make a profit out of 

his management, without the owner’s consent; and inasmuch 

as the question whether or not a profit has been -made, or 

what has been done, lies, under these circumstances, solely 

within the knowledge of the manager himself, a Court of 

Equity will make him disclose what he has done; in other words, 

will make him account for his administration of the property. It 

is the necessity for discovery, as the English lawyers term it, in 

order to protect the actual owner’s right and interest “which ` 

_ founds the jurisdiction of the English Courts of Equity in cases 

of this sort. I regret very much that I should have so inade- 
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quately expressed myself on the former occasion as to lead to 


AnmAyOHAR- the conclusion that I intended to favour the view which has 


DRA 


Cuowpuzr been contended for here to-day, because, I think, if it had 
Pran ouan not been for that, there would hardly have been any occa- 


UHO, 


sion for this reference. Mr Justice Markby’s judgment did 
not amount to a decision. It is, I understand, nothing more 
than a dictum which was so little necessary to the determination 
of the particular case before him, that the learned Judge ac- 
tually in that case decreed an account. It appears to me that 
there ought to be no hesitation on our part as to the answers 
which we must give to these -questions. 


Mirrze, J.—I concur in the answers proposed ; but as I was 
one of the Judges by whom this reference was made, I wish to 
say a few words as to the ciroumstances under which I thought 
myself bound to make it. = 

I did not make the reference in consequence of the decision 
of Mr. Justice Phear in Chuckunlall Singh v. Poran Chunder 
Singh (1). I have distinctly stated in my judgment that that 
case was decided upon the ground that there was no evidence to 
prove that the defendant, who was sued for an account, was, in 
fact, the exclusive manager of the joint family property ; so that, 
properly speaking, it was not a case for account against a mans- 
ger, but a suit by one of the two joint managers against the 
other. 

The decision passed by Mr. Justice Markby, however, was the 
one which induced me to make this reference; and I must say 
that, in that case, the construction which Mr. Justice Markby 
put upon the decision of Mr. Justice Phear, just now referred to, 
was one of the principal grounds which led me to adopt that 
course. Mr. Justice Markby says in that decision that it was 
determined, in the case decided by Mr. Justice Phear, as well 
as another case decided by himself (Mr. Justice Markby) and 
the late Chief Justice, that the members of a joint undivided 
Hindu family have no right to sue the managing member of 
the joint family for account merely upon the ground that the 
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person sued had the exclusive management of the joint family 1870 

property. gene . 
This was a proposition which appeared to me to be erroneous, CuowpERY 

and I was, therefore, obliged to make this reference to the Full Prant ‘oman 

Bench. i 
As to the questions themselves, I have nothing to add to 

what has been already observed by the learned Chief Justice 


and by Mr. Justice Phear. 


A 
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Before Mr. Justice Norman. 


S. M, JAGATSUNDERI DASI v. SONATAN BYSAK. P 
uly 6. 





Award—Submission— Completion—Delivery—Act VIII of 1859, ss, 815, 
318, and 320. 


By an order of Court, of January 17th, 1867, a suit was referred to two arbitrators, 
under section 812, Act VIII of 1859, who.were to make their award in writing, and 
submit the same to the Court within three months. No order for enlarging that time 
was mado, The first meeting of the arbitrators was held on May 22nd, 1867, and 
four subsequent meetings were held, at which all the parties attended, and evidence 
was taken; atthe lastof which meetings, namely on 27th July, an objection for the - 
first time was taken on behalf of the defendant that the time limited by the order of 
reference had expired, but the arbitrators proceeded with the reference. The award 
was made on 12th August 1867, and remained with one of the arbitrators until his 
death in August 1868. Subsequently if was produced by the other arbitrator, on the 
application of the parties to the suit, and delivered to the successful party, by whom 
it was brought into Court on the 10th May 1870, and judgment was moved for in 
accordance therewith. Held, that the arbitrators had authority to make the award. 
The award was properly submitted to the Court. Section 320, Act VIII of 1859, 
does not make it necessary for the arbitrators to submit the award to the Court per- 
sonally. Submission to the Court, under section 320, is not necessary to the com- 
pletion of an award under sections 315 and 318. 

Although an arbitrator may deliver his award to one of the parties, he ought not 
to hand ovor with it the proceedings, depositions, and exhibits. 


THis was an application, on behalf of one of the parties to 
the suit, to have an award of two arbitrators made thercin 
confirmed, and for an order of Court in accordance therewith, 
The order of reference to arbitration was made on the 17th 
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1870 January 1867, and the time fixed by the Court, within which 
Fa Dat Das the arbitrators were to make their award in writing and sub- 
oe mit it to the Court, was three months. After some hearings 
. Brsax. before the7arbitrators, the case was, by the desire of the parties, 
adjourned beyond the three months granted’ by the Court for 
the making and submission of the award. No application was 
made to the Court for the extension of the time. The arbi- 
trators made and signed their award on the 12th August 1867, 
but they did not communicate it to the parties. In August 
1868, one of the arbitrators, in whose possession the award had 
remained, died, and the award was, on the application of the party 
in whose favor it was made, delivered to him by the other 
arbitrator, and submitted by him to the Court on the 10th May 

1870. i 


Mr. Branson in support of the application contended that 
the award was complete. By the English cases an award is 
to be considered as published when the parties have notice 
thatitisready for delivery,ou payment of the reasonable charges 
—Musselbrook v. Dunkin (1) and Macarthur v. Campbell (2). 
So soon as the award was made by the arbitrators, and was 
ready for delivery, it was made sufficiently to satisfy the order - 
of the reference. The award has been submitted, however irre- 

‘gularly, to the Court, and the requirements of Act VIII of 1859 .. 
have been complied with. An award which is required to be in 
writing and ready to be delivered at a certain time is complete 
if made in writing and ready to be delivered by the arbitrator 
within the appointéd time, though not actually delivered—Brown 
v. Vawser (3). In Henfree v. Bromley (4), an award signed 
and, ready for delivery was then altered by one of the arbitrators, 
and it was held that the award was still good, and not vitiated 
by the alteration, the arbitrator being held to be functus officio, 
and a stranger to the award. This award was good when made 
and signed by the arbitrators, and it has been submitted to the 
Court. 


The Advocate-General ( Og.) contra.—The award is not com- 
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plete until it has been submitted to the Court by the arbitrators 
after they have made and signed it.. Until this has been done, 
the requirements of Act VIII of 1859 have not been complied 
with, and no valid award exists. The time fixed for the comple- 
tion of the award haying expired, and this having been brought 
to the arbitrators’ notice before they made their award, they ought 
to have applied to the Court for an extension of time. The differ- 
ence between the English form of order of reference and the word- 
ing of Act VIII of 1859 with respect to awards was intentional, 
or it would have been the same as the English form. There 


+ is no reason for the difference, if only signature and publication 


were necessary, but Act VIII makes submission to the Court 
also requisite. The cases that have been cited, therefore, do not 
‘apply here, the form of procedure in this Court being different. 
There is nothing to show that the arbitrator who is dead did not 
alter his opinion, which he might have done; the award cannot 
be considered final while the power of alteration by the arbitra- 
tors remains. The time for completing the award has long ex- 
pired, and the award ought not now tobe enforced. [ NORMAN, 
J., refered to Hungate’s case (1)]. 


Mr. Branson in reply. 


i 
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-l Norman, J.—By an order of this Court dated the 17th ` 


x, 


of January 1867, this case was referred in accordance with the 
provisions of section 312, Act VIII of 1859, to Baboo Grish 
Chandra Banerjee and Baboo Romanath Law, as arbitrators, 
who were “ to make their award in writing and submit the same 
to this Court within three months from that date.” No order 
for enlarging the time for making the award appears to ‘have 
been made. The proceedings submitted to this Court with the 
award show that the first meeting of the arbitrators took place 
on the 22nd May 1867. Subsequent meetings were held on the 
12th June, the 22nd June, the 6th July, and the 27th July, 
which were attended by all the parties, and at which evidence 
was taken. On the 27th July, Baboo Dinanath Bose for Sona- 
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1870 tan Bysak, objected that the time limited by the order of 
S.M. Jacar- reference for making the award had expired, but his objection 
ontran YAS overruled by the arbitrators. The award was made on the 
Brsax, 12th August 1867, but the fees not being paid, the award remain- 
ed with Baboo Grish Chandra Banerjee till his death in August 
1868. In May 1870, the parties applied to Baboo Romanath 
Law for the award. Baboo Romanath Law found it in Baboo 
‘Grish Chandra Banerjee’s desk, and delivered it to the suc- 
cessful party, by whom it was brought into Court. Baboo 
Romanath Law says, “I did not personally submit it to the 

Court. I did so through the successfal party.” 
Mr. Branson now moves for judgment in accordance with 
the award; several objections have been taken by the Advocate 
- Genéral’ for Sonatan Bysak,—first that the objection having 
been taken before them, the arbitrators ought not to have pro- 
ceeded to make their award after the expiration of three months 
from the date of the order of reference. This objection was 
fally and properly answered by the arbitrators. It is enough 
for me to say that the first meeting did not take place till after 
the time limited in the order for making the award had expired; 
i that Sonatan Bysak subsequently attended, took part in the 
proceedings, and made no objection till the last meeting, when 
he found that the decision was likely to go against him. The 
arbitrators show there were good reasons why the award should 
not have been completed within the time limited. Now it has been 
held, in numerous English cases, that if, after the time for making 
an award has expired, the parties attend further meetings before 
the arbitrators, with full knowledge of the circumstances, and 
without making any objection, they are precluded from saying 
that the authority of the arbitrator is at an end,—see the cases 
collected in Russell on Awards, page 144, In the present case, 
section 318 of Act VIII of 1859 cures any objection on the 
ground that the award was not made within the time limited 

by the order of this Court. 

The next objection is that the award was not submitted to the 
‘Court until after the death of Baboo Grish Chandra Banerjee, 
though the order of reference provides that the arbitrators are 
fo submit their award to the Court within three months, I was 
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at first disposed to think that the objection was fatal. No 
doubt, as a general rule, the award must follow the terms of the 
order of reference, and, accordingly, where the order provided 
that the award should be made and published to both parties 
by a certain day, and the arbitrators made and published it to 
the plaintiff and one of the defendants on that day, it was held 
that the award could not be enforced, because it Was not publish- 
ed to both the defendants on that day.—Hungate’s case (1). 
So where an order of reference, instead of providing that 
the award be ready to be delivered, direct that it be delivered 
to the parties by a certain day, the award will not be enforceable 
unlessit is actually delivered by thatday,—see Russell on Awards, 
page 245. If the matter stood on the order of reference alone, 
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I think it would be clear that the award could not be ‘enforced. - 


But as the award is one made under the provisions of Act VIII 
of 1859, in order to see how the award is to be submitted to the 
Court, we must look to section 320 of that Act. That section 
does not say by whom the award is to be submitted. It is to be 
submitted “ under the signature of the person or persons by whom 
. it is made.” There is nothing in the language of the enactment 
which makes it necessary that the arbitrators should personally 
submit the award to the Court, Section 316 directs that “ the 
Court shall fix a time for the delivery of the award.” Sec- 
tion 318 proyides that “ when the arbitrators have not been able 
to complete the award within the period specified in the order, 
the Court may enlarge the time for the delivery of the award.” 
These two sections show thatthe Act contemplated the award 
as completed before it is actually submitted to the Court. 

No doubt, when there are several arbitrators, the judicial act 
of making an award must be the act of all the arbitrators, 
They must all be present together, and concur in that which is 
to stand as their joint judgment. But when the award is com- 
pleted, and the functions of the arbitrators as judges are at 
an end, it matters little through what channel the award is trans- 
mitted, or, in other words, by whom it is submitted to the Courts 
I think, therefore, that the reason of the thing, as well as the 
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1870 change in the language, shows that the completion and delivery 
8. M. Jacat- of the award mentioned in sections 315 and 318 is something 
BUNDERI Dast 


ae different from the submission of the award to the Court under 
Bysax. section 320. The award having been completed in the life-time 
of Baboo Grish Chandra Banerjee, I think that either Baboo 
Romanath Law, the surviving arbitrator, or the plaintiff, who 
obtained the award from him, was competent to submit the award 
to the Court, notwithstanding the previous death of Baboo 
Grish Chandra Banerjee. 
There’ will, therefore, be a decree in pursuance of the award. 
r “desire, to observe that although an arbitrator may deliver the 
award to ‘one of the parties to the suit, he ought not to hand 
over with it the proceedings, depositions, and exhibits in the suit. 
These it would. be his plain duty to transmit to the Court; were 
it otherwise, one party might get possession of valuable docu- 
ments entrusted by the Court to the arbitrator or belonging to 
the opposite party, merely because he chose to pay the arbitra- 


tor’s fees. 
. Application granted. 
A Before Mr. Justice Norman. 
1870 SAYAMALAL DUTT v. SAUDAMINI DASI axp orPzs. 


Hindu Law— Widow— Unchastity— Adoption. 


A Hindu widow, who has become unchaste, is living in concubinage, and is in 
a state of pregnancy resulting from such concubinage, is incompetent to receive 4 
gon in adoption. 

THIS was a suit to establish the adoption of the plaintiff, and 
for partition. The plaint stated that one Iswarchandra Dutt 
died in April 1861, possessed of real and personal property, 
leaving a will, by which he left a considerable share in his pro- 
perty to his wife, S. M. Thakomani Dasi, and -empowered 
her to adopt a son; that he left him surviving his widow, the 
said Thakomani Dasi, a ‘daughter, the defendant Saudamini 
Dasi, «and Mati Lal Ruder and Rassik Lal Ruder, sons ° 
of the defendant Saudamini Dasi, and. infant defendants in 
the present suit; thatthe testator appointed one Prankrishna Dutt 
and the defendant Premchand Dutt executors of his will, but ‘that 
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they took out no probate thereof, nor obtained any certificate in 
respect of his property ; that, in October in 1861, the infant de- 
fendants, by their mother Saudamini Dasi, brought a suit against 
Thakomani Dasi, one Khettramohan Ghose, and S. M. Ramani 
Dasi, the widow of Prankrishna Dutt, to establish the will and 
to. ascertain their respective shares under it; that, on the16th 
Fébruary 1866, a decree wasmade in the said sujt, whereby it was 
declared thatthe said will was proved, and ought to be established ; 

that Thakomani Dasi was in her life-time in joint possession.y with 
the defendants of her husband’s property, and wished td come to 
a partition of the property according to the respective: shares 
left them by the said will, which the defendants refused- to do y 
that, on 13th February 1869, Thakomani, Dasi, : -purguant to 
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the authority given her by the will, adopted the plaintiff Sayama-~"- 


lal Dutt, according to the customs and usage of Hindus; that the 

said Thakomani Dasi died on the 12th June -1869, leaving the 

plaintiff her surviving; and that, on the 21st December 1869, the 

plaintiff sent a letter to the defendants, demanding a division of 
the property according to their respective shares under the will 

` of Iswarchandra, but no answer was made to the said demand. 
The plaintiff, theréfore, instituted the present suit by his father 
and next friend Nilmani Kar. The plaint prayed that the adoption 
of the plaintiff might be established, and that he might be declared 
entitled to the property left by the said Thakomani Dasi, 
and for a partition of the property according to the respective 
shares therein of the several parties. 

The defendant, Saudamini Dasi, in her written statement, alleged 
that the said Thakomani Dasi, eloped with Nilmani Kar, the 
father of the plaintiff, in June 1868, and lived with him, under 
his protection, leading the life of a prostitute; thatthe plaintiff 

' was nOtadopted according tothe customs and usage of Hindus; 
that there was no legal or valid adoption of the plaintiff by 
Thakomani Dasi as alleged in the-plaint, and that the said Tha- 

‘komani, by living an unchaste life, ¢ and‘being unchaste at the 
time of the alleged adoption, was iicompetent’ to make.a valid 
or legal adoption ; that the said Thakomani Dasi became preg- 
nant while living with Nilmani Kar, and died in child-birth in 
June 1869, . s 
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The infant defendants, Mati Lal Ruder and Rassik Lal 


is Soc Ruder, by their guardian ad litem Jogeschandra Chowdry, 


v. 
BAUDAMINI 
Dast. 


filed a written statement, in which they submitted the right and 
interest in the subject-matter of the suit to the judgment of the 


Court. 


Mr. Creagh (Mr. Marsden with him) for Saudamini Dasi, con- . 
tended that the adoption was invalid, and that there was nothing > 
to show that it had been properly performed, citing Mussamut ` 
Sabitreea Daee v. Sutur Ghun Sutputtee (1); Roopmonjooree 
Chowdhranee v. Ramlall Sirkar (2); 2 Macnaghten’s Hindu Law, _ 
pages 198, 199, and 202; Dattaka Chandrika, Section II; Shama 
Churn’s Vyavastha Darpana, page 866. He also contended that 
a woman who has. become unchaste has no power of adoption, 
citing 2 Colebrooke’s Digest, page 462; Shama Churn’s Vya-. 
vastha Darpana, pages 26, 27; 2 Macnaghten’s Hindu Law, 
page 113; Elberling on Inheritance, page 88; Zara Manee 
Dossea v. Motee Buneanee (3); Mussamut Rubbee Koor v. Jewut 
Ram (4); Ramalinga Pillai v. Sadasiva Pillai (5); 2 Strange’s 
Hindu Law, page 272. [Norman, J., refers to 2 Colebrooke’s 
Digest, .page 479]. Act XXI of 1850 does not apply to this 
case. That Act applies only to eave the rights of persons which 
would otherwise be lost by change of religion. 


Mr. Piffard (Mr. Lingham with him) in reply.—Many of the 
cases cited, do not apply. The case of Ramalinga Pillai v. 
Sadasiva Pillai (5) does not decide the point. A pregnant 
woman is not impure.—Menn, Chapter V, section 62. The im- 


- purity, if any, is that of the husband only, not of the wife.—Jbid, 


section 130, All the cases cited on the other side from the Sud- 
der Reports are prior to 1860. Even if it were proved that the 
widow by unchastity lost the right of adoption by strict Hindu 
law, yet, since Act XXI of 1850, she bas lost none of that right 
—Doe d Sammoney Dossee v. Nimychurn Doss (6), Parvati v. 
Bhiku (7). Loss of caste does not deprive a woman of the 


(1) 2 Sel. Rep., 21. (5) 9 Moore’s Í. A., 506. 
(2) 1 W. R, 145. ' (8) 2 T. & B., 800. 
(3) 7 Sel. Rep., 273. (7) 4 Bom. H. C. Rep., A. C., 20. 


(4) 2 Sel. Rep., 257. 
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power to execute anything which she has the authority of her 
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husband to perform, as adoption; or if it did before Act X XI of  BATAATAL 


1850, it does not now. A minor widow can adopt, i e., a hus- 
band’s authority can confer power to adopt on a person who other- 
wise might not have such power.—Shama Ohurn’s Vyavastha 
Darpana, page 769. The right of adoption is in the husband.— 
1 Strange’s Hindu Law, page 78. 


Norman, J.—One Iswarchandra Dutt died, leaving Thako- 
mani, his widow, and a daughter named Saudamini. By his will 
_ he had empowered his widow, Thakomani, to adopt a son, After 

the death of Iswarchandra, Thakomani left the family dwelling 
house, and cohabited with Nilmani Kar, at a house in Simla; from 
thence, at the end of Magh, or the beginning of Falgun 1275 
‘(February 1869), she went to a garden at Synthea, where she re- 
mained two months, when her pregnancy being very apparent, 
Nilmani Kar asked Anno, the servant who attended Thakomani, if 
she knew any one who could cause abortion. In Bysak (April) 
Thakomani left the garden at Synthea, and went to the house of 
Nilmani Kar, at Sindarine, near Nuddea, where, at the end of a 


v. 
BAUDAMIKI 
Dasr, 


month, she died. After her death, a child fell from her. The Police - 


made an investigation, the resultof which was that Nilmani Kar 
was charged before the Magistrate at Nuddea, and again at the 
instance of Halodhar Ruder, the uncle of Thakomani, before a 
Magistrate in Calcutta, with having caused the death of Thako- 
mani, by administering medicine to procure abortion’ He was, 
however, released. Nilmani Kar then, as guardian of his infant 
son, Sayamachand, whom he calls Sayamachand Dutt, brought 
this suit, alloging that Sayamachand had been adopted by Thako- 
mani, in pursuance of the direction in her husband’s will, on the 
8rd Falgun (13th February). ‘There is not the slightest evidence 
of an adoption on the 3rd Falgun. But the plaintiff has given 
evidence to prove an adoption on the sanghkranti, or last day, of 
Falgun (12th March). There are circumstances in the case to 
which I adverted in giving jadgment on the facts, which led me to 
say that the adoption was not proved to my satisfaction, because I 
saw reasons for distrusting the evidence of the two principal 
witnesses for the plaintiff. The defendant’s witnesses, Halodhar 
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i870. Ruder and Anto, have stated that no such meeting did take 
MATAMATA place - at the garđen`as that at which the adoption is said to have 
PR beén made. i. cannot, however, feel quite certain that I am right 
Das. in supposing that no ‘adoption did in fact take place. And it, 
` therefore, becoriyes important to determine whether if an adop- 
tion did take place, it operates to confer any rights on the infant 
plaintiff Sayamachand. The question is this,—a widow having a 
power to adopt becomes unchaste; can she, while yet pregnant 
by the man with whom she is living in a state of concubinage, not 
having performed any expiation, adopt a son under the power , 
given her by her deceased husband ? 
The ceremonies used in adoption are given at length in the- 
Dattaka Mimansa, Section 5; the Dattaka Chandrika, section-2 ; 
and Baboo Shama Churn Sircar’s Vyavastha Darpana, pages 866 
to 871. The ceremonies of acceptance are as follows. When the 
child is given, the person receiving him in adoption takes him by .” 
both hands, with the recitation of the prayer commencing “¢ Deva 
Syatwa,” &c., and must next offer a burnt. offering of milk and’ 
curds with*the recitation of the mystical invocation “ Yastwa 
Vridha ;” and the portion of the Rik Veda, commencing “ Tubhya 
magne,” and the five prayers of which the initial words of the 
* first are “ Somadadat, &c.” - Z 
In order to constitute a valid adoption even among Sudras, the ` 
mere giving and receiving of a child are not sufficient. In the 
case of Bhairab Nath Sye v. Mohes Chandra Bhaduri (1), decid- 
ed on the Appellate Side of this Court, Loca, J., adopting the 
opinion of Baboo Shama Churn Sircar in the Vyavastha Dar- 
pana, page 876, says: “according to the Dharma Shastra as 
* current in this country ©.. + + » % & Gudra should also - 
“ act in like manner.” : at 
I entirely assent to the ruling in that case, which seems ; 
to me in entire accordance with the passage in the Dattaka 
~Mimansa, Section 5, verse 56. “ The filial relation of adopted 
e gons is occasioned only by the proper ceremonies of gift, accept- . 
c ance, or burnt sacrifice, and so forth ; should either be wanting, ` 
«c the filial relation fails.” The author, in verse 45, cites a passage- 
-* from Menu: “ He who adopts a son without observing: tig rites 
(1) 4B. L Ry A. O., 169. — D 
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“ordained should make him a participator of’ the rites of 
“ marriage, not a sharer of wealth. ” This he explains in verse 
46, by showing that the person so adopted’ does not become a 
son: see further, 3 Colebrooke’s Digest, page 320, Calcutta Folio 
Edition, and the Commentary of J agannatha Tarkapanchanana on 
the text’of Vashishta, pages 323 to 326. : The question then 
is, can a widow living in concubinage offer up the prayer and 
take part in the sacrifice necessary to be performed by a person 
adopting a child. Vrihat Menu, in a passage cited both in the 
Mitakshara and the Dayabhaga, declaring the widow’s right of 
inheritance, says: “The widow of a childless man keeping 
* unsullied her husband’s bed and persevering in religious ob- 
“ gorvances, shall present his funeral oblation, and obtain his 
“ entire share” (1). Now, remembering that the notion of offering 
oblations is the key to the whole system of inheritance amongst 
Hindus, it would seem to follow by implication that the reason 
why a widow forfeits her right, of inheritance by unchastity 
is because she becomes incapable by her own act of performing 
; religious Observances, and offering the oblations for her deceased 
' husband. In Strange’s Hindu Taw Volume I, page 45, it is said 
“adultery subjects a woman to degradation from caste.” Even 
_ though the adultery be such as to be a crime in the third degree, 
it’ causes degradation, and exclusion from inheritance, if repeated. 
“ The effect of degradation is to exclude the party degraded from 


“all social intercourse, to suspend in her every civil function, . 


“to disqualify her from all the offices and all the charities of 
~ © life.” —L Strange’s Hindu Law, page 160. The degraded person 
is thus disqualified from performing religious offices. 
. * According to Hindu law a woman who, after the death of her 
‘husband; leaves her brother or other kinsman whose protection 
_ she received, and suffers the caresses of a stranger through carnal 
desire, is said to be the third sort of disloyal wife; she who is 
again. espoused with solemn rites is a twice married woman, or 
punerbhu; she whd receives the embraces of another man with- 
“out a formal marriage, is'an unchaste woman, or Swarinisi: see 
2- Colebrooke’s Digest, section 3, slokes 158 and 159, and notes. 
In Menu, in the Chapter on Diet, Purification, and Women, 


war (1) Shama Churn’s Vayavastha Darpana, 24.- 
oo ` . 48 ° 
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section .163 relates to the twice married woman; section 164 
is as follows: “ A married woman who violates the duty which 
“she owes to her lord brings infamy on herself in this life; and 
“in the next, shall enter into the womb of a jackal, or 
“be afflicted with elephantiasis and other diseases which 
“punish crimes.” In Colebrooke’s Digest, Book IV, 
slokes 80-83, it is set down that “a woman wilfully disloyal 
should be forsaken.” It is ordained that an adulterous woman 
shall be subjected to mortifications, and restricted to such food 
as is necessary for the bare sustenance of life. Vijnyaneswara 
says, she is so to be treated “for the sake of inducing 
“repentance, not for “the sake of atonement, since penance is 
* separately mentioned.”—Colebrooke’s Digest, Book IV, note to 
sloke 82. Yajnyavalkya says, see sloke 77:—“‘In case of 
“conception by unlawful commerce, desertion is enjoined by 
“law.” Sulapani says, ibid, “ of course expiation is suggested in 
“ case of disloyalty, provided she does not conceive.” 

In a passage (for which as well as for the citation from the 
Mahabharata, I am indebted to Baboo Shama Churn Sircar, the 
learned interpreter of this Court) from the Prayaschitta Viveka 
by Sulapani, it appears that an unchaste wife cannot perform the 
religious acts ordained in the Veda (amongst which, as the 
Baboo has explained to me, is the act of adopting a son) without 
having performed the expiatory penance. 

Note A. Prayaschitia Viveka (a treatise on expiation by 
Sulapani (1). 

“ When a woman is pregnant by adultery, then she is positively ` 
“to be deserted (ex-communicated). If she continues to commit 
“adultery during that pregnancy, then she must perform the 
“expiatory penance after confinement. Thus Rishnasringa: 
“ But a lustful young woman pregnant from a man other than 
“ (her) husband cannot perform expiation so long as she is not 
“delivered of the child. She must not exercise any authority 


(1) The Baboo informs me thet this including those of Raghunandana, and 
excellent treatise on expiation is of great more frequently in Jagannatha’s compi- 
and almost paramount authouity in Ben- lation, the translation whereof is known 
gal, aswell as in Mithila, and is cited as as “ Colebrooke’s Digest,” 
authority in all the Modorn Digests, 
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‘‘ over the household, nor must she embellish herself (to mix in 
“ society); she must not associate with her husband, nor shall her 
‘ friends and relatives associate with her at meals; cohabitation 
“with low persons, abortion (and) doing injury to the husband 
‘are acts in particular which, as well as others, positively cause 
“ degradation of women. The meaning of the term “patita” is 
“ explained by Gautama, “ degradation,” disqualification for the 
* performance of the duties of the twice-born persons and depri- 
“ vation of happiness in the next world, which (latter) according 
< to some is damnation to hell. Duties of twice-born persons. The 
“religious acts ordained in the Veda, viz., the presentation of the 
“ sacrificial fire, &o., and the performance of the eight ceremonies 
“ ordained by the Smriti (1), and so forth, which cannot be done 
“ without the expiatory penance, and the acts subservient thereto 
. (namely) the repetition of the name of a god a great many times 
. and go forth. Twice-born persons are mentioned by reason of 
“ guperiority. The degradation of Sudras and others (2) is also 
“ ordained in a different passage :” 

Mahabharata (3).—The chapter entitled Haribans, Volume 
IV, (Narada says to Arundhate) “O Arundhate (4) gifts, fastings, 
“ religious acts, and good’actsof unchaste women are vain; their 
“ religious merits also, O spotless beauty, are fruitless. "Those 
“ wicked women who by the commission of adultery deceive their 
“ husbands, lose for that time the fruits of religious acts, and are 
‘doomed to hell” (slokes 754 and 755). 

I have not been able to find any decision on the point whether 
an unchaste widow can receive a son in adoption; but there are 
two as to the power of lepers to adopt, which throw much light on 
the subject. Lepers are deemed incompetent to perform reli- 
gious observances, and incapable of inheriting because they are 
supposed to be polluted by crime committed in a former stage 
of existence. In Macnaghten’s Hindu Law, Volume II, page 201, 


(1) Smriti here means that part of the (4) The wifeof the sage Vashishta ; she 
Hinda law which treats of religious acta was famous for her virtues, and was 
and ceremonies. transformed into a Star. See Colebrooke’s 

(2) That is mixed classes. Digest, Vol. IL (London edition), p. 455. 
_ (8) Published by the Asiatic Society 

of Bengal 
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is a case, No. xx, in which it seems to have been decided that a 
person afflicted with leprosy is incompetent to adopt a son, The 


a Ps acs following case, No. xxi, shows that if the leper has performed the 


prescribed penance, he may adopt, and in a note a passage from 
the digest of Jagannatha is referred to as follows: “ Raghunandana 
“holds that expiation for a man afflicted with elephantiasis or 
“other similar disease is ordained for the purpose of enabling 
“him to perform acts of religion ordained in the Veda. By parity 
“ of reasoning he becomes competent to inherit property as well 
€ as to perform religious ceremonies.” 

In a ease before the Privy Council, Ramalinga Pillai Y. 
Sadasiva Pillai (1), it seems to have been taken as admitted 
law that an adoption by a person while under pollution, in 
consequence of the recent death of a relation, would bein- 
valid. On the whole, I am of opinion that Fhakomani, as 
an unchaste widow, living in concubinage, and being in a 
state of pregnancy resulting from such concubinage, was 
incompetent to receive a son in ađoption; and, therefore, on the 
question of law, as well as upon the facts, my judgment is adverse 
to the plaintiff. The suit will be dismissed in the terms I have 
already intimated, 

Suit dismissed, 


Attorney for plaintiff: Baboo Ashutosh Dhur. 


Attorney for defendant: Baboo M. C. Chatterjee. 


(1) 9 Moore’s L A., 506, 
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[APPELLATE CIVIL.] 


Before Mr, Justice Norman and Mr. Justice Mitter. 
NGA THA YA (Dergenpant) v. MI KHAN MHAW (Puaremer).* 


Parties—Act VIII of 1859, ss. 73, 350—Act XXVII of 1860, s. 4—Adding 
Parties—Irregularity in an Interlocutory Order not Affecting Merits of the 
Case—Certificate of Adminisiration—Suit by Co-hetr against Holder of 
Certificate of Administration—Parties to Suit for Account of an Estate 
against Holder of Certificate. 


In a suit against a co-helr, who had obtained a certificate under Act XXVI 
of 1860, for an account of the estate of the deceased proprietor,.a third party was 
added as a defendant, under section 78 of Act VIU of 1859, “it appearing, from 
the accounts put in that a large portion of the assets had been disposed of by him as 
ngent” of the holder of the certificate. On appeal, held that a co-heir is entitled to 
follow property of the deceased into the hands of any person who has misappro- 
priated it, and such right is not taken away by the certificate. Therefore, any 
person who, with the consent of the holder of the certificate, has improperly 
possessed himself of property belonging to the deceased, and misappropriated it, may 
be joined as a co-defendant, The third party was rightly so joined in this case. 

The words in section 78 of Act VIII of 1859 (1), “who may be likely to be 
affected by the result,” construed to mean “ likely “to be affected, if added as 
parties,” 

THIS was a suit to administer and divide the estate of the late 
Nga Tha. The plaint stated that the plaintiff, Mi Khan Mhaw, 
was the wife of the deceased; that the defendant, Nga Tha Ya, 
had, on the 18th April 1868, upon a representation that she was 
the wife of the deceased, obtained, from the Court of the Recorder 
of Moulmein,a certificate to collect debts of the deceased, and 
had, on the strength of such certificate, become possessed of the 


* Roguler Appeal, No. 268 of 1869, from a decree of the Recorder of Moulmein, 
dated the 11th August 1869. 


(1) Act FIII of 1859, section 13.—“ IË of the suit to a future day to be fixed by 





it appear to the Court, at any hearing of 
a suit, that all the porsons who may be 
entitled to, or who claim, some share or 
interest in the subject-matter of the suit, 
aud who may be likely to be affected by the 
result, have not beon made parties to the 
snit, the Court may adjourn the hearing 


‘tho Court, and direct that auch persons 


shall be made either plaintiffs or defend- 
ants in the suit as the case may be. In 
such case, the Court shall issue s notice to 
such persons in the manner provided in. 
this Act for the service of a summons 
on a defendant.’ 
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effects of the deceased, and had refused to render any account 
thereof to the plaintiff. Hence the present suit. 

The Recorder said: —‘ I think the proper mode of effecting this. 
“introduction to the record of a party alleged to be an accounting 
“party in an administration suit is by making him defendant. 
« Such a position certainly appears to be the one prescribed for 
“him by section 73 of the Civil Procedure Code, and is the 
“one which he invariably occupies in administration suits, as 
“ at present framed by the Equity Courts at home.” 

Nga Tha Ya was accordingly made a party defendant by the 
following order :— 

“ Tt appearing, from the accounts put in, that a large portion 
“of assets have been disposed of by Nga Tha Ya, as agent of 
* Mi Kho Oo, let Nga Tha Ya be made a defendant, under 
“section 73 of the Civil Code.” 

On the 11th June 1869, the Recorder of Moulmein passed’ 
the following order :— 

«Evidence having been taken as between the plaintiff and 
“ the original defendants on the record, the Court found that the 
* estate was divisible into two equal parts, and that the plaintiff 
e was entitled to one of such parts, and the defendants, as they 
e originally stood, to the other. In investigating the assets, it 
“ appeared that the greater portion of them had come into the 
« hands of Nga Tha Ya, as the agent of Mi Kho Oo, and Nga Tha 
< Ya was, accordingly, added as a defendant. The learned coun- 
“gel for Nga Tha Ya desires to dispute the plaintiff’s claim to 
“an account, and claims to have the rights of the original defend- 
“ants to contest the property in suit, I do not think he is 
« entitled to this. He has been made a party only as liable to 
* account to the parties beneficially interested in the estate about 
“to be administered, and the only issue he is entitled to have 
“ tried is, whether he has duly discharged himself of the assets 
« which have come to his hands.” 

The Recorder also found that the bulk of -the estate of 
Nga Tha came to the hands of Mi Kho Oo, the younger 
widow; that she was a feeble character, and had fallen into the 
hands of the defendant, Nga Tha Ya, who took advantage of 
her inexperience, and possessed himself of some property be- 
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longing to the estate, and by a pretended sale of the same, 
managed to secure to himself a profit of rupees 1,596; that 
from the accounts taken, Nga Tha Ya was liable, as an 
accounting party, to the estate in rupees 3,651-11, and he 
was ordered to pay the same into Court; that with regard 
to Mi Kho Oo, the Court found that she was liable to pay to 
the estate the sum of rupees 560-15, which amount would be 
debited to her in the general distribution. 

On the 23rd August 1869, leave was given to the plaintiff to 
proceed in execution of the order of the 11th June, in the same 
manner as if it had been a decree of Court. 

Nga Tha Ya appealed to the High Court. 


Mr. Montriou, for the appellant Nga Tha Ya, contended that the 
Recorder had no jurisdiction to make the appellant a party to this 
suit; he was not ‘entitled to,’ nor did he ‘ claim some share or inter- 
est in thé subject-matter of the suit’ (section 73 of Act VIII.) 
There are General Orders of Chancery in England authorizing 
certain additions of parties; but, even could they be introduced 
by implication here, there is no rule of equity, nor of practice, 
which could warrant what has been done in this case. The agent 
of an accounting party cangot, as such, be joined with his principal 
in a suit for an account: Attorney-Genl. v. Earl of Chesterfield (1). 
Cottle y. Aldrich (2) was a strong exceptional case, where 
one, originally acting as agent for an executor, continued, after 
the death of the principal, to act without renewal of authority, 
and was treated as executor de son tort. That case confirms the 
general rule. Here it is found that the appellant had accounted 
with his principal, Mi Kho Oo, the certificate-holder. Nor does 
any question arise upon the limited character of the Indian 
certificate as a representative title: it hasnever been contended 
that the appellant claimed to be, or acted as, representative, or was 
chargeable as such. The Recorders order is :—“ A large portion 
“of assets havé been disposed of by Nga Tha Ya as agent of 
“Mi Kho Oo: let Nga Tha Ya be made a defendant under 
* section 73.” 


(1) 18 Beay., 596. (2) 4 M. & 8., 175. 
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But it may be inferred from the judgment that the Recorder 


Noa Tas Ya treated the appellant’s position as simulated and a fraud upon Mi 
v. a ; 
Mr Krax Kho Oo, and therefore upon all parties interested in the estate. 


Muaw. 


He finds that Nga Tha Ya had profited by Mi Kho Oo’s inexpe- 


- rience ; that he induced her to sign a bond, although’ he appears 


c to have rendered no assistance of any sort; but, on the contrary, 
* to have so arranged with other persons as to give him a pretext 
c for further claims against her in respect of their services;” that, 
“by a pretended sale to his brother-in-law, Nea Mazin,” he 
managed to secure to himself a considerable profit upon timber 
belonging to the estate. Thisis the special case relied on as 
making the ostensible and admitted agent of the certificate-holder 
an accounting party to the estate, jointly with his principal. 
Now, therecan be no question of Mi Kho Oo’s liability, in respect 
of her agent’s receipts; her insolvency is not charged. The several 
exceptional cases of collusion and other circumstances establish- 
ing a quasi-privity with the estate or, by reason‘of misconduct, 
a liability to next of kin and creditors, referred to in Calvert on 
Parties to Suits, are distinguishable. [The learned Counsel 
went through and distinguished several of the cases.] No 
‘facts are found here showing the necessity or propriety of going 
beyond Mi Kho Oo for an account of tye assets realised under the 
certificate. Then, the vague findings or insinuations of fraud in 


- the judgment are wholly unwarranted by the evidence, which 


fully establishes the bona fides of the agent’s proceedings. 


Mr. Vertannes, contra.—The first question for consideration is 
the position of a certificate-holder under the provisions of Act 
XXVII of 1860. A certificate-holder has power only to collect 
the debts due to the deceased, and to grant receipts ; and for that 
reason, if there be any Government securities standing in the . 
name of the deceased, special power to receive interest, or 
negociate them, must be given to the certificate-holder. No 
title to the estate is acquired under the certificate; whereas 
under Letters of Administration, the administrator has a legal 
title, and fully represents the estate. Any one therefore who 
acts ag theagent of a certificate-holder, in the disposal of the assets, 
is not in the same position as one who deals, similarly, with an 
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administrator. In the former case, the agent is as much a wrong- 
doer as the certificate-holder, the principal, because the latter 
has no title to the estate; but in the latter case, the agent 
might, under certain circumstances, be protected by reason 
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of his having.dealt with a person who represented the.: 


estate, and had a good legal title to it. Itis clear therefore 
that the appellant, in acting as the agent of the certificate- 
holder in the disposal of the estate, dealt with a party who had 
no legal title to the estate, and that he is as much a wrong- 
doer as his principal, the certificate-holder. The appellant is 
therefore as much liable to account as the certificate-holder, 
by reason of his having dealt with a person who had no title to 
the estate. 

If the law would not protect the appellant, even if he had 
acted properly and fairly, it ought not, for a much greater 
reason, to give him any protection in this case, Inasmuch as 
it has been found by the Recorder (which finding must, for the 
purposes of the legal objection under consideration, be taken to 
be correct) that he took advantage of his position as the agent 
of the certificate-holder, an ignorant woman, and possessed him- 
self, by undue means, of the bulk of the property belonging 
to the estate. The appellant ought not therefore to be allowed 
to take advantage of his wrong, and has therefore very properly 
been made a party to the suit, and made to account for the 
property came to his hands. 

The English cases, cited by the learned counsel on behalf of 
the appellant, do not apply to this case, inasmuch as, for the 
reasons alyeady stated, there is a vast difference between the 
position of an administrator and that of a certificate-holder. 
The general doctrine recognised by Courts, in cases of mis- 
application of assets, is that any one who comes into possession 
` of assets by a breach of trust or devastavit in the executor, if 
he be a party to, or is aware of, such breach of trust, is liable to 
account, and that such assets or their proceeds can be recovered 
from those who have received them with notice of such misappli- 
cation; Story on Equity Jurisprudence, Volume I, section 581. 
The assets in this case have been traced to the hands of the appel- 


lant, and he has therefore very properly been made to account. 
49 
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1870 __ The appellant has been made a party to this suitunder thestatutory 
Nea Tna Ya provision, section 73 of Act VIII of 1869. The object of that sec- 
Mr Kaam tionis to settle in a single suit the rights and interests of all persons 
who claim some share or interest in the subject-matter of the 
-4°snit, or are likely to be affected by the result;” and with a view 
. to confer, on the Courts in this country, the powers of Courts of 
.. ° Equity in England, which have power to make parties, having . 
, - different and even opposite interests, defendants, and the object 
of which Courts is to put ah end to litigation, and to bring 
all parties having any interest in the subject-matter or likely to 
be affected by result of the suit before the Court, and to settle, if 
possible, the rights of such parties in one suit.—Story on Equity 

Jurisprudence, Volume II, section 1526. 
If, as contended, the appellant is liable to account, then it is 
clear that, under section 73, and having regard to the powers and 
- the object of Courts of Equity, he has very peoperly beon made 

r" 8 party. Geendant in this suit. 


a Mr. Montriou was heard in reply. 
= 

a- ° Thet Court intimated that they would consider their decision 
apon the questions argued, but desired in the meantime that the 
disputed items of account be gone into, which was accordingly 
done. 


The judgment of the Court was delivered by 


Norman, J.—The plaintiff, who is one of the widows of Nga 
‘Tha, brought this suit against Mi, Kho Oo, another widow of 
Nga Tha, who had obtained a certificate, under Act XXVII of 
1860, for the administration and division of the estate of Nga 
Tha. 

The Recorder found that the property of Nga Tha, which had 
come to the hands of the defendant, Mi Kho Oo, since the decease 
of Nga Tha, consisted of 316 logs of teak timber;, that the 
plaintiff, as one of the widows of Nga Tha, was entitled to a 
moiety of the clear residue of the property; that, from the 
accounts filed, it appeared that the greater portion of the assets 
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had come into the hands of, and had been disposed of by, Nga 1870 
Tha Ya, as agent for Mi Kho Oo. ROA eae 
The Recorder ordered that Nga Tha- Ya should be made a oo 
co-defendant, Nga Tha Ya appeared, and, by his advocate, 
contended that he ought not to be made accountable to anys; 

body but the defendant, Mi Kho Oo, whose agent he was. 
The Recorder overruled the objection. The case proceeded, 
and eventually the Recorder came to the conclusion that Nga | s 
Tha Ya was liable, as an accounting party to the estate, in 

rupees 10,128 actually realized by the sale of the timber by one s 
Nga Mazin, or Moung Shoay Nyi, to Mr. Hannay. From >: 

this amount he deducted rupees 4,033-5, which he allowed as 

having been properly expended on account of the estate by Nga 


.Tha Ya, and rupees 2,443 paid by him to Mi Kho Oo, on the 


like account; and directed that Nga Tha Ya should pay the 
balance, rupees 3,651-11, into Court. 

Nga Tha Ya appeals from the decree so far as it “affedts ers 
him. . oe ge Se 
The first objection taken by Mr. Montriou was that the Re- ` 
corder ought not to have made Nga Tha Ya a party to the _ 
suit, inasmuch as he was a mere agent accountable only to his” 
principal, Mi Kho Oo, the holder of the certificate under Act 
XXVII of 1860, and that he had, in fact, rendered a full ac- 
count to her. 

But the defendant, Nga Tha Ya, isnot a mere agent. He 
is not charged as an agent. The plaintiff does not seek to render 
him responsible as an agent. He got into his possession a large 
quantity of timber, which forms almost the whole of the estate 
of the deceased. If the Recorder is-right in his findings* he has 
abused the confidence reposed in him by his employer, Mi 
Kho Oo, the holder of the certificate, and fraudulently misappro- 
ptiated timber belonging to the estate of the deceased by a ficti- 
tious sale in the name of Moung Shoay Nyi., 

Mr. Montriou then contended that, in a suit against an exe- 
cutor or administrator for the administration of an estate, persons 
who have improperly possessed themselves of, or have been 
allowed by the executor to retain in their hands, assets belonging 
to the estate of the deceased, cannot be joined as co-defendants, 
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except in cases where the personal representative is shown to be 
colluding with them, or to be insolvent. He said that it would 
be very hard if any agent employed by an executor was liable 
_ to have his transactions with the executor called into question 
~ in suits by creditors or legatees for the administration of the 
estate of the deceased ; that the present suit contains no charge; 


and that it is not found that Mi Kho Oo, in her dealings with > ` 


Nga Tha Ya, has not acted in good faith. 

Now, we may observe, in the first place, that one of the several 
co-heirs who has obtained a certificate, and is empowered to 
collect debts, under Act XX VII of 1860, is in a very different 
position from that of an executor or administrator under English 
law. The executor fully represents the testator and his estate. 
The executor has a legal title to the personal estate.. 
But the certificate does not vest in the holder of it any pro- 
perty or interest in the assets beyond what he may be previous- 
ly possessed of as an heir of the deceased. The grant 
of a certificate does not clothe the holder of it with the character 
of personal representative of the deceased, further than to enable 
him to collect and give receipts for the debts due to the deceased. 
There is nothing, therefore, in the position of the holder of a 
certificate which would make it necessary for a creditor, or other 
heir of the deceased, to have recourse to him in the first instance, 
or which would prevent such creditor or heir from following the 
property which belonged to the deceased into the hands of any 
person other than the holder of the certificate in which he might 
find it. 

So far as English cases go, the case of Consett v. Bell(1) isa 
decision by the then Vice-Chancellor Knight Bruce that a person 
who prevailed upon executors to hand over some part of the testa- 
tor’s assets, under circumstances from which he must have known 
that the executors were acting hastily, improvidently, and con- 
trary to their duty as executors, was properly made a party in asuit 
against the executors for the administration of the estate, though 
the bill contained no charge that the executors had colluded with 


him, or were insolvent. 


(1) 1 Y. & C., 569. 


VOL. V.] HIGH COURT. 


We think that, in such a suit as the present, which is one for 
the administration and division of the estate of the deceased, 
the plaintif is entitled to have an account of the entire personal 
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estate; secondly, that a co-heir of the deceased is entitled to , 


follow property into the hands of any person who has misap- 
propriated it, and such right is not taken away by the certificate, 
' which by section 4 is made conclusive only as against a debtor to 
the deceased, and in favor of debtors paying their debts to the 
person in whose favor it has been granted. Such right cannot 
be affected by any act done in excess of his authority of the 
holder of the certificate. It follows therefore that, in such a 
suit as above mentioned brought against the holder of a certifi- 
cate, under Act XX VII of 1860, the plaintiff is entitled to join 
as a co-defendant any person who, with the consent of the person 
holding such certificate, has improperly possessed himself of 
property belonging to the deceased, and misappropriated it. 

The next point made by Mr. Montriou was that section 73 of 
Act VIII of 1859 gives no power to the Court to introduce, as 
a co-defendant upon the record, a new accounting party. 

I am strongly disposed to think that a very liberal construc- 
tion should be put upon the words “ persons who may be entitled 
“to, or who claim, some share or interest in the subject-matter 
“of the suit, and who may be likely to be affected by the 
“yesult.” I would construe them as enabling the Court to add 
any persons to the list of plaintiffs or defendants, in whose absence 
the subject-matter of the suit, or the claim of the plaintiff in 
the suit, cannot be fully investigated and disposed of. I am 
inclined to think that the words “ who may be likely to be affected 
“ by the result,” may be construed as likely, if added as parties, 
to be affected by the result of the investigation and determin- 
ation, of the question in the cause. This will shut out cases like 
Joy Gobind Doss v. Gouree Proshad Shaha (1), where the added 
defendant claimed adversely, both to the plaintiff and the original 
defendant, and consequently his interest could not be affected 
by the result of the decision of any question between them. 

In one sense it may be said thata person who is not a party 


(1) 7 W. R, 202. 
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to a suit cannot be affected by a decree pronounced in it. In 
the present case, the subject of the suit is for an account and 
partition of the estate of Nga Tha. The defendant says that, 
as to certain timber, part of that estate, he has sold and duly 
accounted for it. The plaintiff says that he has misappropriated 
this timber, and is bound to account for its value. I think that 
the possession of the timber, and the claim to have accounted for it, 
constitute a sufficient interest in the subject-matter of the suit to 
justify the Recorder in adding him as a party under section 73. 
But even if that were not so, if the 73rd section is not to re- 
ceive the construction which I would put upon it, the result is 


` > this:—The defendant by an irregular order has been made s 
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party to the suit; he has been summoned, made his answer, 
and after full trial, a decision has been pronounced against him. 

If there was any error in making him a party .to the suit at 
the stage in which he came into it, section 350 would probably 
prevent us from saying that the decree should be reversed on 


the ground of such irregularity. 
Appeal dismissed. 


Attorneys for the appellant: Messrs. Rogers and Remfry. 
[ORIGINAL CIVIL] 


Before Mr. Justice Markby. 
SRIMATI SARASWATI DEBI anp anoraur v. NABADWIP 
CHANDRA GOSAIN. 
Redemption, Equity of —Sale in Execution of Decree—Act VIII of 1859, 8. 271. 

Under Act VII of 1859, an equity of redemption can be sold in execution of 
& decree. 

Iw this case the plaintiffs obtained a decree against the defend- 
ant, on the 30th January 1870, and sued out a prohibitory order 
restraining the defendant from alienating certain property in 
Calcutta. The property so attached was under mortgage to one 
Anand Lal Das. §oon after the attachment, the plaintiffs’ attor- 
ney, Baboo Jaya Krishna Gangooly, applied for the sale of the 
defendant’s equity of redemption in the property. Marxpsy, J., 
thought that, after the decision of Pazar, J., in Brajanath 
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Kundu Chowdry v. S. M. Govindmani Dasi (1), he could not 
grant the order for sale as of course. 


Mr. Woodroffe now renewed the application. In Brajanath 
Kundu Chowdry v. S. M. Govindmani Dasi (1), Mr. Justice 
Phear expressly guards himself from deciding whether or not 
the attachment sections of Act VIII apply to an equity of 
redemption. It is said that Mr. Justice Norman, on one occa- 
sion, formally pronounced an opinion in the negative; but the 
case is not given, and it will probably appear that, in that’ case, 
the party issuing out execution was the mortgagee himself. It 
has been, no doubt, held here that a mortgagee, in executing n 
money decree against his mortgagor, cannot attach the equity 
of redemption; but this case is different. Brajanath Kundu 
Chowdry v. S. M. Govindmani Dasi (1) was also that of a mort- 
gagee executing a money decree against his mortgagor. The 
proviso in section 271 of Act VIII of 1859 says, “that, when 
“any property is sold, subject to a mortgage, the mortgagee 
“shall not be entitled to share in any surplus arising from such 
“gale,” clearly contemplating the sale of equities of redemption. 
If the Court were to hold that no creditor could sell an equity 
of redemption, there would be a great deal of fraud practised. 

Marxsy, J.—I shall speak to Mr. Justice Phear, and give 
my decision to-morrow. 


Margery, J.—I have consulted Mr. Justice Phear on the point 
raised by Mr. Woodroffe. He informs me that he did not intend to 
decide it in Brajanath Kundu Chowdry v. S. M. Govindmani 
Dasi(1). It appears to me that the order may be granted; but I 
must say that, if it had not been for the proviso in section 271 
of Act VIII of 1859, I should have had considerable difficulty 
in granting the application. As it is, the plaintiffs are entitled 
to their order, but they must first ofall put in an affidavit showing 
the value of the equity of redemption. 

On a subsequent day, Mr. Bonnerjee applied to Mr. Justice 
Norman on affidavit showing the value of the property, and the 
order for sale was granted. 

Application granted, 


Attorneys for plaintiffs: Messrs. Judge and Gangooly. ~ 
(1) 4 B. L. R, O. C., 83. Seo Auhin v, Ahmed Mahomed, 1 I. J., N. Sọ 241. 
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Before Mr. Justice Markby. 
ABBOTT v. ABBOTT AND CRUMP. 
E'xecution— A ttachment— Partner ship—Property—Act VIII of 1859, 3. 206. 


A decrec-holder, who was also a partner of the judgmont-debtor, sought to attach, 
in execution of his decree, tho share of the jndgment-debtor in the assets of tho 
partnership business, the business then being in the hands of the Receiver of tho 
Court undor a decree for dissolution and winding up. Held, that such share of the 
judgment-debtor was not property within the meaning of section 205 of Act VIO 
of 1859, and therefore not liable to attachment in execution. 


THis was an application for execution against the co-respond- 
ent, W. H. Crump, for non-payment of the costs adjudged to the 
petitioner. The application was for “ attachment of the co-res- 
“ pondent’s right, title, and interest in a two-thirds share in the 
“assets of the business lately carried on by the co-respondent, 
© go” è X 


Mr. Marindin, in support of the application, referred to sections 
201, 205, and 212 of Act VIII of 1859, and to section 15, Act 
XXIII of 1861. He also cited In the matter of Wait (1), 
Holmes v. Mentze (2), Davis v. Middleton (3), and Rajkumar 
Roy v. Kadambini Debi (4). 


MARKBY, J.—In this case a decree-holder, Abbott, applies 
for execution against the property of his jadgment-debtor, 
Cramp. The proceeding arises out of a suit in the Divorce Court, 
but I assume that the practice as to execution is that laid down 
by Act VIII of 1859. The application as amended by leave 
of the Court now stands thus :— 

“Attachment of the co-respondent’s two-thirds share in the 
‘assets of the business lately carried on by him in co-partner- 
*‘ship with the petitioner, at No. 36, Dhurrumtollah Street, in the 
“ town of Calcutta, under the firm and style of Crump, Abbott, 
“and Co., as chemists and druggists, which business is now in the 
“hands of the Receiver of this Court, under a decree made in 
e guit No. 609 of 1869, in this Honorable Court, on and bearing 
“date the third day of February 1870.” And the petition 
which accompanies the application now prays “for an order 


(1) 1 J. & W., 608, (8) 8 W. R, 282. 
(2) 4 A. & B., 127. (4) 4 B. L. R, F. Ba 175. 
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“restraining the Receiver of this Honorable Court from paying 
“or making over, and the co-respondent, William Henry Crump, 
“ from receiving, the two-thirds share of the said William Henry 
“ Crump, in the assets of the said partnership business now 
“in the hands or control of the said Receiver, or any sum or 
“ sums of money, property, or effects to which the said William 
“ Henry Crump is entitled in respect thereof.” Now, as appears 
from the application itself, the creditor who is seeking to take 
these proceedings is a partner in the business with respect to 
which it is sought that attachment should issue; but I treat 
this case precisely as if the applicant were an entire stranger. 
Even ao treating him, he is not entitled to have the application 
granted. The -question turns entirely on the construction of 
section 205, Act VIII of 1859, which has already received . con- 
sideration in somewhat analogous cases. That section, to some 
extent, defines what property is liable to attachment; namely, 
“lands, houses, goods, money, bank notes, cheques, bills of ex- 
“ change, promissory notes, Government securities, bonds, or other 
«c securities for money, debts, shares in the capital or joint stock 
“ of any railway, banking, or other public company or corpora- 
“ tion, and all other property whatsoever, moveable or immove- 
able, belonging to the defendant, and whether the same be held 
“in his own name or by another person in trust for him or on his 
“ behalf.” 

The question will be whether this not being property specifi- 
cally mentioned in the section, comes under the general descrip- 
tion of property belonging to the defendant. The word by which 
the property is sought to be attached, viz. “ assets,” is not of 
very definite meaning; itis clear, however, what is sought to be 
attached in this case. The applicant does not seek to take in 
execution the stook-in-trade of the partnership. He does not 
seek by the ordinary prohibitory order to prevent debtors of the 
partnership from paying their debts,—he seeks to attach what 
is due to the defendant after the Receiver has paid and satisfied 
the debts and liabilities of the partnership. The applicant seeks 
to attach two-thirds of those sums of money. I have to say, there- 
fore, whether or no that is property belonging to the defendant 
under section 205. One thing is clear that, whether or no by any 
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use of the word “ property” either in its widest legal or popular 
sense that which the executior-creditor seeks to attach in this 
case can be called“ property,” that the decisions of this Court have 
put some limitation on those words. I myself should doubt whe- 
ther, however widely the word may be used, this can be called pro- 
perty “belonging to the defendant;” but this Court has already 
put a- construction upon these words, which shows they are not 
to be taken in their most extended sense. In the case of Bhoobun- 
mohun Bannerjee v. Thacoordoss Biswas (1), an application was 
made to attach the reversionary rights of the defendant in certain 
property. These so-called reversionary rights are not such as 
are understood by those words in English law, but rights of the 
next taker after the death of the daughters of a Hindu widow. 
It was decided that the attachment could not be made. It may , 
be argued that this case is not identical with that, as not only 
was it uncertain there what the successor would take, but who 
would be the successor. Here itis certain who’ will take, but 
uncertain what he will take; or whether there will be anything 
after the accounts are taken. But the case, at any rate, shows 
that it is not every possible right which a person may have that 
can be taken in execution, and therefore there must be a limitation 
on the word “property.” Another case, in which the Court 
has refused to issue execution, In re Pestanji Cursetji Shroff (2), 
ais where the property sought to be taken was books of account, 
` and it was refused on the ground that the property was not 
in its nature saleable. Mr, Marindin has referred to a case 
before the Full Bench, Cowar Rajkumar Roy v. S. M. Kadambini 
Debi (3), in which it was held by all the Judges, that not only 
property could be attached, but any undivided share an exe- 
cution-debtor might have in property might be attached; and 


` it was truly inferred from that that the word “ property” must 


be held as extending beyond things existing and tangible. I 
should be bound by thatjudgment, in which I entirely concur. 
The tangibility of the property, or its existence in specie, has 
nothing to do with the matter. A debt is as incorporeal as a share 
in a house. The section suggests one limitation, and the deci- 


(1) 2 Jod. Jur, N. S, 277, (2) 3 Bom. H. O. Rep., 42, (8)4 B. L, R, F Bọ 174, 
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sion of Westropp, J., suggests another. Even if you could 
call these assets property, it is impossible to call them property 
belonging to the defendant. What now belongs to the defend- 
ant is a share in the stock-in-trade and in the outstandings. 
The sum which may ultimately be found due can hardly be said 
to belong to the defendant before it is known what it is, or whe- 
ther there will be anything. The words of the Bombay decision 
are, I think, that books are not property which is in its nature 
saleable, by which Westropp, J., does not mean that it is physi- 
cally impossible to sell it, for the books could be sold, but that 
they are not sold, according to the ordinary dealings of per- 
sons. I do not think it would be in accordance with the ordi- 
nary dealings of persons to sell possible sums of money which 
_ might be found due to a person after accounts have been taken. I 
do notmean that the Court has‘not a discretion after attachment to 
consider whether it will order a sale; but sale is the end of every 
attachment, and the Court ought not to issue attachment against 
any property which, from its very nature, ought not to be sold; 
and I think that anything so indefinite as the rights of this 
judgment-debtor ought not to be sold. I look upon this as 
quite distinct from a share in a railway company. The rights 
of shareholders are the creation of the Statute incorporating the 
Company, and by the words of that Statute and by common usage, 


they are made the subject of sale. The case coming nearest to- 


thisis that of an equity of redemption. In Brajanath Kundu 
Chowdry v. S. M. Gobindmani Dasi (1), Phear, J., says: “I had 
“been disposed always to take the view that the attachment 
** sections of Act VIII do not apply to such property as an-equity 
“ of redemption; and I have been told that Mr. Justice Nor- 
“ man, on one occasion, formally pronounced an opinion to that 
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“effect. But I abstain from judicially deciding that point” ~ 


“now.” I must say I should fully concur in that doubt, and 
have only surrendered the doubt to the words of section 271, 
Act VIII of 1859, “ provided that when property is sold subject 
“to a mortgage, the mortgagee shall not be entitled to share 
* in any surplus arising from such sale.” But for those words 
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I should have been inclined to hold an equity of redemption 
not liable to attachment. On the whole, I consider that what 
the judgment-creditor desires to attach is not “ property” within 
the meaning of the words section 205. It has been brought to 
my notice that, in another case, in respect to this very property, 
Macpherson, J., granted a similar attachment; but I cannot 
say whether this point was brought to his notice or considered 
by him; and as I do not know whether Mr. Justice Macpherson 
differed from my view, I must leave the party to appeal rather 
than refer the question to a Full Bench. 

Application refused. 


‘Attorneys: Messrs, Robertson, Orr, Harris, and Francis. 


Before Mr. Justice Phear. 
THAMA SING v. KALIDAS ROY. 
Execution Attachment—Partnership—Aot VIII of 1859, s8, 238, 284, 


A decree-holder in execution attached and seized certain property which belonged 
to the judgment-debtor in partnership with another person, who alone at tho time of 
attachment was in actual possession. Held, that such property was the subject of 
attachment in execution of the decree against the one partner, but such attachment 
must be limited to his share, and the attachment should be by prohibitory order, not 
by actual manual seizure. 


Tue plaintiff had obtained a decree in this suit on December 
2nd, 1869, for rupees 8,549-10, and rupees 433-5 costs, with in- 
terest at six per cent. per annum. The defendant had carried 
on business in partnership with one Nabinchandra Daw, prin- 
cipally as dealers in salt, at 34 Chalapatti, in Barrabazar. 
On the 12th March 1870, the plaintiff applied for execution of 
his decree; and by order of Court, the Sheriff attached and 
took possession of, on 14th March 1870, “all that khari salt 
“and churah salt lying in godowns in premises, 146 Huka- 
* patti, and 34 Chalapatti, in Barrabazar, in Calcutta.” On 
15th March, Nabinchandra Daw gave notice of his claim to 
the property seized. He was at the time of seizure in actual 
possession of the property, but the defendant was not. 
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Mr. Kennedy and Mr. Phillips for the claimants now applied 


to have the attachment removed. Titana -Sito 


K. Dia Roy. 


The Advocate-General and Mr. Marindin for the judgment- 
creditor. 


Puear, J.—I am not satisfied that the claimant has made 
out a title to have the attachment removed, but I think that 
the attachinent ought to be limited to Kalidas Roy’s share in 
the salt to which he is entitled in the firm of Kalidas Roy and 
Co. The mode of attachment in this case has not followed the 
provisions of Act VIII of 1859; the attachment should be by 
notice, and not manually ; and that being the case, I think each 
party should pay his own costs. Let the matter be mentioned 
to-morrow, and I will then decide finally. 


The next day the following decision was given by 


Puear, J.—The judgment-creditor admits that his debtor is 
only entitled, as member of a partnership, to a share in the salt 
seized. It is contended that there is no express provision in Act 
VIII of 1859 which directs any particular mode of attachment 
to be followed in attaching an undivided share of moveable pro- 
perty. In England, the Sheriff can only seize the entirety got a 
chattel; therefore, no doubt, when a partnership share is seized 
and sold in execution in England, the Sheriff takes manual ` 
possession of the chattel tothe exclusion of the partners. But 
as I understand the procedure in this country, the like difficulty 
does not here arise. Act VIII of 1859 provides two modes of 
seizure. The one is that of actual manual possession by the 
officer of the Court; the other is by way of formal notice, or 
injunction forbidding alienation. The first applies only, as I 
understand Act VIII, to the case where the judgment-debtor 
is of his own right in actual possession of a chattel or move- ` 
able property, or where some third person is in possession of it 
on his behalf, under such circumstances that the judgment- 
debtor could claim sole immediate possession of it In my 
‘udgment, attachment by manual seizure does not apply to a case ` 
like the present. Section 233 of Act VIII of 1859 provides 
that, “when the property shall consist of goods, chattels, or 
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“ other moveable property in the possession of the defendant, 
“the attachment shall be made by actual seizure, and the Nazir 
** or other officer shall keep the same in his custody, or in the 
“custody of his subordinates, and shall be responsible for the 
* due custody thereof.” Probably this section would cover the 


‘case where a third person held possession solely under the con- 


trol and for the benefit of the judgment-debtor ; but it seems to be 
clear that section 234 intends the attachment to be by written 
order, whenever some other person than'the judgment-debtor has 
the right to exclusive and immediate possession. The words are:— 
‘‘ Where the property shall consist of goods, chattels, or other 
‘*moveable property to which the defendant is entitled, subject 
“to a lien or right of some other person to the immediate posses- 
“ gion thereof, the attachment shall be made by a written order, 
‘prohibiting the person in possession from giving over the pro- 
“ perty to the defendant.” Here not only is the property not 


as a matter of fact in the possession of the judgment-debtor, 


but it is in actual possession of another person who has as great 
a right’ by the admission of the judgment-creditor to immediate 
possession as the judgment-debtor has, I think our law of 
procedure does not go to the extent of authorizing the judgment- 
credjor to take property out of the possession of a person entitled 
to immediate possession, not being the judgment-debtor. I must 
alter the form of the attachment, but it must date as of the 
original date. I have now expressed my opinion only; for I 
shall abstain from giving my decision till the point is referred 


to be decided by a Full Bench. 
Application refused, 


Attorney for the plaintiff: Baboo Brajanath Mitter. 


Attorneys for the defendant: Messrs. Gray & Sen. 


VOL. V.J HIGH COURT. 


[APPELLATE CIVIL.] 


Before Mr. Justice Phear and Mr. Justice Mitter, 


SRIMATI SARASIBALA DEBI ann axotaer (Darexpants) v, NAND 
LAL SEN (Puainrrrr).* 
Regulation XVII of 1806, 8. 7—Morigage—Foreclosure. of Equity of 
Redemption—“ Stipulated Period.” 

By amortgage in the English form, the defendants conveyed certain property to 
the plaintiff, subject to the proviso that, in the event of the defendants paying 
to the plaintiff the principal sum on the 4th September 1868, and in the meantime 
paying interest on that sum half-yearly, with annual rests, in case of default of such 
payment, then the plaintiff should re-convey the property. The defendants failed 
to pay interest; and on the 4th December 1866, the plaintiff applied to tho 
Jndge of Chittagong for foreclosure y thereupon notice under section 8 of Regu- 
lation XVI of 1806 was issued, and served on the defendants. On the 13th 
April 1868, this suit was instituted by the plaintiff for the establishment and con- 
firmation of absolute purchase, and to obtain possession of the mortgaged premises. 

Held, that the suit was not maintainable. Regulation XVII of 1806 applied to 
this mortgago; and, under that Regulation, the mortgagee could not apply for fore- 
closure, until the time agreed upon for re-payment by the mortgagor, that is, the 
“stipulated period” referred to in section 7, and the mortgagee is entitled to one 
year’s grace from notification of the application for foreclosure mado after that date. 


THIS was a suit instituted by the plaintiff on the 15th April 
1868, for the establishment and confirmation of absolute purchase, 
and to obtain possession of talooks Taraff Bhawanicharan 
and Nilam Bhawanicharan. The plaint stated that the defend- 
ants had executed a deed of mortgage in the English form 
to the plaintiff's father, Gabindchandra Sen, of the said talooks, 
dated 4th September 1863; that the defendants made de- 
fault in payment of interest; that the plaintiffs father had 
applied for foreclosure to the Judge of Chittagong, who, on 
the 4th December 1866, admitted the application and issued a 
notification to the defendants under section 8, Regulation XVII 
of 1806; that the plaintiff's father died, after the right to pos- 
session had become absolute; that the plaintiff had obtained 


* Regular Appeal, No. 160 of 1869, from a decree of the Judge of Chittagong, dated 
the 18th March 1869. 
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a cortificate under Act XXVII of 1860, and now sought to 
obtain possession of the talook in dispute. 

The defence was (inter alia) ihat, under the terms of the deed, 
the time specified for liquidation of the debt extended to the 4th 
September 1868, and therefore there could not be any foreclosure 
of the equity of redemption before that date; that there was no 
condition that, in default of payment of interest or of any instal- 
ment, the entire amount would become due; that the notice of 
4th December 1866 was of no effect; that the mortgagora were 
entitled, under Regulation XVII, 1806, section 8, to one year 
after notification subsequent to 4th September 1868, which they 
had not, and could not have, received, as the present suit was 
instituted prior to that date, and that therefore the plaintiff could 
not maintain this suit for possession. 

The property was conveyed to Gabindchandra Sen, his heirs, 
representatives, and assigns absolutely, subject to the following 
provisos :— á 

“ Provided always, nevertheless, and it is the true intent and 
meaning of these presents and of the said parties hereto, that, if the 
said Srimati Sarasibala Debi and Himendranath Mookerjee, 
or either of them, their or either of their heirs, executors, admi- 


` nistrators, or representatives, or other the representatives in estate 


of the said Sham Lal Tagore deceased, or any other person or 
persons on their or either of their behalf, do and shall, on or 
before the fourth day of September, which will be in the year 
of Christ one thousand eight hundred and sixty-eight, well and 
truly pay, or cause to be paid unto the said Gabindchandra Sen, 
his executors, administrators, representatives, or assigns, the full 
and just sum of rupees fifty-four thousand four hundred and 
thirty-seven, ten annas, and four pie, of lawful money of Bengal, 
and also do and shall, in the meantime, well and truly pay, or cause 
to be paid, interest thereon respectively at and after the rate of 
ten per cent, per annum, payable half-yearly, on the fourth day 
of March and fourth day of September in each and every year, 
the first payment whereof is to to be made on the fourth day 
of March next ensuing, with annual rests in the accounts, in case 
of default in payment of such interest, then, and in such case, the 
said Gabindchandra Sen, his heirs, executors, administrators, 
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representatives,.or assigns, shall and will,.at any time or times 
thereafter, at the request, costs, and'charges of the said. Srimati 
Sarasiballa Debi and Himendranath Mookerjee, or either of 
them, their or either of their heirs, representatives, or assigns, or 
other the representative in estate of the said Sham Lal Tagore, 
reconvey and re-assure the said zemindari lands, hereditaments, 
and premises unto and’ to the use of the said Srimati Sarasi- 
balla Debi and Himendranath Mookerjee, their heirs, exe- 
cutors, representatives, or assigns, or as they or any or either of 
them shall direct or require. 

“ Provided also, and it is hereby declared and agreed by and 
between the said parties to these presents, and the said Srimati 
Sarasibala Debi and Himendranath Mookerjee do, and each 
of them doth for themselves, himself, and herself, and for their, 
his, or her executors, administrators, representatives, or assigns, 
covenant, agree, and declare that, in case default shall be made 
in payment of the said principal and interest-moneys herein- 
before mentioned, or any part thereof, on the days when the same 
shall respectively become due and payable, then, andin any 
or either of such cases, it shall be lawful for-him, the said Gobinda- 
chandra Sen, his heirs, executors, administrators, representatives 
or assigns, and he and they, is and are, hereby expressly authoriz- 
ed and empowered, either immediately after any such default, 
refusal, or event happening as aforesaid, or at any time or times 
thereafter (and after giving six months’ notice in writing as here- 
inafter mentioned) of his and their own sole authority, and with- 
out any further consent’ or concurrence of the said Srimati 
Sarasibala Debi and Himendranath Mookerjee, or any or 
either of them, their or any or either of their representatives or 
assigns, and notwithstanding the minority or disability, or legal 
incompetency of the heirs, representatives, or assigns of the said 
Srimati Sarasibala Debi and Himendranath Mookerjee, or 
either of them, to make sale, and absolutely to dispose of the said 
zemindari lands, hereditaments, and premises hereby released 
or otherwise assured, or intended go to be, or any part thereof.” 

The Judge held that, from the clauses of the deed of mortgage, 
the parties intended that, on the expiry of the six months’ notice, 
after default in payment of interest on any of the dates on 
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which interest was stipulated to be paid in the deed, either sale or 
foreclosure proceedings might be commenced by the plaintiff 
against the defendants. On the merits of the case he decided in 
favor of the plaintif, and passed a decree accordingly. 

The defendants appealed to the High Court. 


Baboo Khettranath Bose (Baboos Aushutosh Chatterjee, Jadab 
Chandra Seal, and Amarendarnath Chatterjee with him) for the 
appellants, contended that the suit was premature. Under the 
terms of the deed, the amount secured thereby would not fall 
due before 4th September 1868; therefore, under Regulation 
XVII of 1806, the defendants are entitled to one year’s grace 
from notification after that date, and not from -4th October 
1866 only. 


Mr. Paul, onthe same side, contended on the merits of the case. 


Mr. Woodroffe (Baboo Annada Prasad Banerjee with him), 
for the respondent, contended that the mortgage deed being in 
the English form was not one which fell within the operation of 
Regulation XVII of 1806; that, by the terms of the deed, the 
plaintiff, after notice given, could, on the expiration of six months, 
after default in paying interest, take proceedings for sale or fore- 
closure; and that the plaintiff was at least entitled as mortgagee 
to possession of the premises. 


The judgment of the Court was delivered by 


Puear, J. (who after shortly stating the facts proceeded) :— 
It is obvious that, neither on the 4th December 1866, when the 
petition was presented to the Judge of Chittagong, nor on the 
15th April 1868, when this suit was instituted, had the period 
elapsed which, by the mortgage deed, was stipulated for the repay- 
ment of the principal sum secured; and, therefore, the question 
immediately arises, whether or not the suit is on that account 
premature ? 

If the Zilla Court was at liberty, and had the machinery 
to deal with this matter precisely upon the principles which 
govern the English Court of Chancery, the facts of the case 
are possibly such as would give the plaintiff a right of suit, 
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even before the expiration of the time agreed upon for the 
repayment of the principal debt (1); for whenever that has 
occurred by reason of which the mortgagor has lost his right 
under the deed to call for a re-conveyance of the property, and 
he can only get back the mortgaged premises by virtue of the 
right of redemption which the Court of Equity still preserves to 
him, then also that Court allows the mortgagee to come in and 
insist that the mortgagor shall elect between the exercising of 
this right of redemption and being foreclosed. But we think 
that this mortgage transaction, notwithstanding that it wears 
a completely English aspect, falls within the operation of Regu- 
lation XVII of 1806. It is in all respects parallel with the 
mortgage common in this country, which is effected-by means 
of a bill of absolute sale, together with a contemporaneous thrar 
for reconveyance, and mortgages of this sort have always been 
treated as being subject to the Regulation. The words “ condi- 
“ tional sale,” as explained by the preamble, are broad enough to 
cover them, and there is no doubt that they are especially 
within the mischief against which the enactment was directed. 
This being so, the mortgagee can only obtain a foreclosure by 
following the procedure which is laid down by section 8 of the 
above mentioned Regulation. And although there is some am- 
biguity in the words of that section relative to the time when 
the mortgagee may first prefer his petition for foreclosure, this 
is cleared up by reference to the previous section. The last 
clause of the 7th section runs thus :— 

“‘ The whole of the provisions contained in section 2, Regu- 
“ lation I of 1798, and section 12, Regulation XXXIV of 1803, 
“g8 applied therein to the stipulated period of redemption, are 
“declared to be equally applicable to the extended period of 
“one year granted for an equitable right of redemption by this 
Regulation.” This makes it evident that the year of grace, com- 
mencing as it does with the notification which follows on the 
mortgagee’s application for foreclosure, is intended by the Legis- 
lature to be additional to the period which is stipulated for 
redemption in the mortgage contract; and, therefore, it follows 


(1) See Burrowes v. Molloy, 2 Jo. & La,1; and Davidson’s Precedents and 
La., 521; Edwards v. Martin, 25 L. J., Forms in Conveyancing, Vol. IT, P 586, 
Qh, 284; Boddy v. Williams, 3 Jo. & 
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that the application itself cannot be made before the expiration 
of that “ stipulated period.” 

Now the “ stipulated period” of redemption referred to bythe 
Legislature in this Regulation appears to us to be the whole 
period:prescribed- by the mortgage contract for the performance 
of the conditions, mpon the fulfilment of which the mortgagor 
is to be entitled to œ reconveyanee. We do not think that it in 
any case means less than this, or depends upon whether the 
mortgagor. duly performs .all those conditions or not. We see 
no reason: for supposing that the Legislature by these words 


-spoke, not of the period of. redemption originally. specified in the 


contract (as the words themselves certainly imply), but merely 
of the shorter period during which the mortgagor by perform- 
ance of the: conditions may have preserved -his strict right to 
redeem under the contract. 

From the very object of the:Regulation, it-is obvious thatthe 
framers of.it had expressly in view the case of a mortgagor 
who fails to perform the conditions necessary to give him the 
contract right to redeem; and if they. thought of the “ stipulated 
period ”,as.a period terminating on the first default of the mort- 
gagor, they would surely have used: some: other expression than 
this to.convey their meaning. 

According then to.our view, in the case before us, the “ stipu- 
lated period” did. notexpire until the 4th September 1868,:and 
consequently both the presenting of the petition for foreclosure, 
and the filing of this plaint, ocourred before the mortgagee had 
any right to take a single step towards foreclosing the mort- 
gagor’s equity of redemption. All the proceedings in ‘this 
matter.are, therefore, inoperative ; the suit is without legal found- 
ation, and must be dismissed. 

The plaintiff’s counsel- has argued that the plaintiff is atleast 
entitled, under the terms of the mortgage, upon the facts which 
have happened, to obtain -possession as mortgagee of the premises 
in suit, but this is a cause of action entirely distinct from that 
upon which he has sued, and we think he ought not now tobe 
allowed to deviate from his plaint. 

The decree of the Judge is reversed, and the plaintiff’s suit 
is dismissed. Each party will pay his own costs in both Courts. 


Appeal allowed. 
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Before Mr. Justice L. S. Jackson and Mr, Justice Glover. 
JOGESWAR CHAKRABATTI v. PANOH KAURI CHAKRABATTI.* 
Contract—Consideration—Promise by Brother to give Sister in marriage. 


A certain amount of money had beon paid by one Hindu to another in consider- 
ation of a promise by the latter that he would give his sister in marriage to the 
former. The girl’s mother was alive. In a guit for recovery of the amonunton the 
ground that the latter had failed to fulfil his promise, held, that the suit would lie. 


Tue following case was submitted by the Judge of the Small 
Cause Court of Ranaghat for the opinion of the High. Court: 

Case.—Plnintiff sues the defendant for rupees 59, paid to him 
in consideration of a promise made by the defendant, that the 
latter would give plaintiff his sister in marriage, which contract has 
been broken, and the girl married to another. Defendant was 
not the legal guardian of his sister, her mother being still alive. 
Defendant’s pleader has taken an objection on the ground that 
the consideration being- an -immoral one, no action can lie for 
the breach of the contract, nor (both parties being equally in 
fault) to recover money paid on account ôf it. I consider part 
of the alleged payments proved, and refer the case for the High 
Court’s decision as to whether the contract is a valid one. 

Under the English law, it would appear, that the contract 
would be regarded as invalid, on the ground of its being con- 
trary to public policy to permit marriage to be made the subject of 
mercenary speculation.—Addison on Contracts, page 741, 5th 
Edition. 

It may, however, be doubted whether the English law on this 
subject can be considered applicable to this country, and it 
appears to be a common practice not.only to remunerate match- 
makers or Ghattaks for their services, but also for the husband 
to pay a certain sum, called Pun, to the relatives of the wife 
previous to the marriage. At the same time the reasons for 
discouraging such practices would seem at least equally strong 
in this country as in England. The practice of demanding from 
the suitor a Pun, the amount of which goes entirely to the 


* Reference No. 16,from the Officiating Judge of the Small Cause Court of Rans- 
ghat, dated the 27th June 1870. 
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parent’s benefit, none of it being in the nature of s settlement 
on the wife, must undoubtedly tend to induce the exercise of 
parental influence from corrupt motives, and encourage the 
buying and selling of women. 

As I am not aware that the point has been as yet decided, 
and as the principle involved is one of considerable importance, 
I have referred it for the decision of the High Court, with an 
expression of my own opinion that the suit cannot be main- 
tained. 


The opinion of the High Court was delivered by 


Jaoxson, J.—It appears to us that, in the circumstances of 
this case, an action to recover back the money paid to the 
defendant will lie. 


(ORIGINAL CIVIL] 


Before Mr, Justice Macpherson. 
PARBATI CHARAN MOOKERJEE v. RAMNARAYAN MATILAL 


AND OTHERS. 
Deposit—Act XIV of 1859, 8. 1, cl. 15— Cause of Action. 


The plaintiff, on leaving Calcutta, in 1850, deposited a sum of money with A., B., 
and O., on which they were to pay him Rs. 9 monthly, and return the principal on 
his demanding it Rs. 9 were paid to him monthly until within twelve months 
of this suit, A. and B. had died since the date of the deposit. This suit was 
brought against O. and the representatives of A. and B. to recover the amount 
deposited, and a decree was passed against C. on his own admission. Bat the repre- 
sentatives of A, and B. set up that the suit was barred. Held, that it was nota 
deposit under section 1, clanse 15 of Act XIV of 1859. But held also, in accord- 
ance with the English cases (from which, however, the learned Judge dissented) that 
the cause of action arose from the date of the agreement to repay the money 
on demand, and not from the date of the demand, and therefore the suit was 
barred. 


Tux plaintiff in this suit sought to recover from Ramnarayan 
Matilal, and Nanda Gopal Matilal and Braja Gopal Mati- 
Jal, the sons of Nilmani Matilal, deceased, and executors 
of his will, and Rajendra Matilal and Srimati Sibosunderi 
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Debi, the administrators of the goods and effects of Gabind 
Chandra Matilal, deceased, the sum of rupees 1,100, with in- 
terest, being the balance of a sum of rupees 1,200, alleged to have 
been deposited by him with the said Ramnarayan Matilal, Nil- 
mani Matilal, and Gabind Chandra Matilal, who formed a 
joint Hindu family. The defendants, the representatives of 
Nilmani and Gabind Chandra, denied all knowledge of the de- 
posit, and pleaded the Statute of Limitations. The defendant 
Ramnarayan Matilal admitted the deposit, and ina letter ad- 
dressed by him to the plaintiffs attorneys offered to pay his one- 
third share of the sum claimed, with interest and proportionate 
costs. 

It appeared that N ‘Imani, Gabind Chandra, and Ramnarayan 
were the sons of one Biswanath Matilal, and formed a joint 
Hindu family. After the respective deaths of Gabind Chandra 
and Nilmani, their representatives continued to be members of 
the joint family, both as between themselves and Ramnarayan, 
until,the year 1868. In the year 1850, the plaintiff, who was a 
distant relation, and a dependant of the family, lost his wife and 
only son; and having determined to retire from Calcutta and live 
in Benares, he gold his wifes ornaments and jewels, and depo- 
sited the proceeds, a sum of about rupees 1,194-8, with Nilmani, 
Gabind Chandra, and Ramnarayan, in the month of April or May 
1850. At the time of the deposit, it was agreed between the 
family and the plaintiff that the plaintiff should receive interest 
on the whole sum, at the rate of rupees 9 per mensem, and be at 
liberty to draw out the whole, or any part of the money, when- 
ever he liked; but that so long as the major part of the sum 
remained in the hands of the family, he was to receive interest at 
the above rate. The sum was entered in the books of the family 
to the credit of the plaintiff, under the head of Amanat, trans- 
lated by the Court interpreter to be “ deposit.” Towards the 
end of April or May 1850, there being a few rupees due to the 
plaintiff on account of interest, the sum of rupees 1,200 was 
credited to the plaintiff on the books of the family, and a 
separate account was opened in the plaintiffs name. The plain- 
tiff continued to receive his interest during the lifetimes of Nil- 
mani and Gabjnd Chandra, the money being sent to him 
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through one Dinanath Ghosal, since deceased, another relation 
of the family. There was some controversy as to whether in- 
terest was paid to the plaintiff by the representatives of Gabind 
Chandra and Nilmani after the separation in 1868, but no 
evidence was offered by these defendants to contradict the 
plaintiff, who swore he had received such interest. Rajendra 
Matilal, one of the defendants, being present in Court, was 
examined by the learned Judge, under section 166 of the Civil 
Procedure Code, but no reliance was placed upon-his denial. 


Mr. Woodroffe (Mr. Evans with him) for the plaintiff. 


Mr. Marindin (Mr. Branson with him) for the representatives 
of Gabind: Chandra. 


Mr. Kennedy (Mr. Bonnerjee with him) for the representatives 
of Nilmani.— This is not a deposit such as is meant by clause 15, 
section 1 of Act XIV of 1859. A deposit with interest is cer- 
tainly a new thing; but it cannot be placed any higher thanadepo- 
sit with a banker, and in that case the ordinary limitation will take 
effect—Foley v, Hill(1), Carrv. Carr (2), Devaynes v. Noble (3). 
[Maopurrson, J.—I am clear this is not a deposit within the 
meaning of the Limitation Act. But here the plaintiff's agree- 
ment was that the money should not be payable until he de- 
manded payment, and it appears upon the evidence that he only 
demanded payment last year]. If the Court held that that was 
the agreement it would be a contract and would survive to Ram- 
narayan, and my clients could not be liable. [Maopuerson, J. 
—Itis a debt of the joint family, and your clients are liable, if it 
is not barred. But the cause of action did not arise till last year]. 
If the Court were to hold that debts of this kind would evade 
the Limitation Law, people would be able to sue foradebt after 
fifty years. Indeed, it could be sued for after any length of time, 
The object of the Legislature would thus be upset. [MacPHER- 
80N, J.—No Legislature on earth ever intended that a case 
such as this should be barred]. In Norton v. Ellan (4), 


(1) 1 Phillips, 399. (3) 1 Meri., 529. 
(2) 1 Meri, 541. (4) 2M, & W. 461, 
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Sergeant Petersdroff argued precisely in the same way for the 
plaintiff. He said, “ when a note is payable on demand, a de- 
“mand is necessary before the Statute begins to run;.” and 
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“its being made payable with interest, as it shows that the 
“parties intended some time to elapse before a demand;” to 
“say that the Statute runs from the date of a note payable on 
« demand, would be to say that there is a breach of contract the 
“moment the note is written.” But Parke, B., distinctly held 
that limitation ran from the date of the note. He further said, 
“that the case of a note payable on demand was the same as 
“the case of money lent payable upon request, with interest, 
“where no demand is necessary before bringing the action.” 
Though the case is clearly barred, it will not be a hard case for 
the plaintiff, for Ramnarayan has admitted the debt, and is doubt- 
less liable for the whole amount. 


My. Branson in the same interest. 


. MACPHERSON, J.—The plaintiff seeks to recover rupees 1,100, 
being the balance of an amount deposited by him with three bro- 
thers, Nilmani, Gabind Chandra, and Ramnarayan Matilal. The 
plaintiff states the deposit was made in 1255 (1848), and that the 
three brothers agreed to pay him rupees 9 per month for inter- 
est, which was, in fact, for years paid to him by them or their 
representatives. The case which the plaintiff has proved is that he 
was a distant relation and dependant of the family of Biswanath 
Matilal, the father of Nilmani, Gabind Chandra, and Ramnarayan 
Matilal; and that he had lived in their family dwelling-house 
for many years; that, in 1265 (1848), being about to leave Calcut- 
ta, and to take up his abode permanently at Benares, he placed 
in the hands of the three sons of Biswanath (who was then dead), 
the sum of rupees 1,200, when it was agreed that the money 
should remain with them, and they should remit him rupees 9 
monthly, but that when he wanted back the principal, he should 
have it. It is proved that the plaintiff went to Benares, and that 
the rupees 9 were remitted from 1255 (1848), until within the last 
twelve months, or thereabouts. It is proved, I think, beyond 
52 
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1870 all doubt, that the rupees 9 per month were, from time to time, 
Fannart remitted till recently; but I do not decide (because in the 
Mop sees view I take of the plaintiff’s position, it is unnecessary forme 
ae kee to decide) whether any part of the rupees 9 was remitted by 
or with the knowledge of the sons of Nilmani or of the sons 
of Gabind Chandra: I leave the question whether they or any 

of them made those payments open. - 

It is contended, on behalf of the sons of Nilmani and Gabind 
Chandra, that the suit is barred, as the money was not a deposit 
within the meaning of clause 15 of section 1 of Act XIV of 
1859, Ramnuarayan Matilal admits the plaintiffs claim, but says 
that, asone of the three brothers (who were joint in all respects 
at the time they received the money), he is liable for only a one- 
third share of it. I think it impossible to treat the transaction 
as a deposit within the meaning of clause 15, for there never 
was any deposit of property or money which it was intended 
should be returned specifically. It seems to me, however, that 
the plaintiff might have not unreasonably contended that his 
cause of action did not arise till early in 1869, when he first de- 
manded the repayment of his principal. In applying the pro- 
visions of Act XIV of 1859, the date on which the cause of 
action first arose must always be ascertained with accuracy ; and 
as the plaintiff had agreed to leave the money in the hands of 
Nilmani, Gabind Chandra, and Ramnarayan, until he asked them 
to give it back to him, it appears to me that the natural and 
logical mode of ascertaining when the plaintifPs cause of action 
arose, would be to inquire when he first demanded back his 
money. ‘There was, in fact, no contract by the defendants to 
return the money till it was demanded; and if the matter were 
open to me now, I should have no difficulty in deciding that the 
cause of action did not arise till 1869, when the plaintiff first 
demanded back his money. But I do not consider that the 
question is still open to me, after the reported decisions in 
English cases, in which it has been held that, when money 
is payable on demand, the period runs from the date of 
the agreement to repay on demand. I confess I do not 
appreciate the principle on which those cases are supposed to 
be decided. The English cases, however, being such as they 
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are, though I dissent from them, I consider myself bound to 
follow them, and bound to hold that the cause of action arose 
when the money was put in the hands of the three brothers; 
and therefore that the suit is now barred. I do not, however, con- 
_ sider that these parties stand on exactly the same footing as 
the parties in the ordinary cases where money has been deposit- 
ed witha banker.” The position of the parties, and the contract 
entered into, seems to me to be of a different nature in some 
material respects; but the money being payable on demand, 
I am bound, as I have said, by the English cases. 

Judgment will go against Ramnarayan for the full amount, 
as he admits the contract to be such as the plaintiff alleges, and 
that the principal remains still unpaid and justly due. But 
the suit will be dismissed against the other two defendants, with 
costs on scale No. 2. The plaintiff is entitled only to costs on 
scale No. 1. 

Judgment for the plaintiff against one defendant. The suit 
dismissed against the other defendants. 


Attorneys for plaintiff: Messrs. Beeby and Rutter. 
Attorneys for defendant: Baboos Dinanath Bose and M. N. 
Hoidar. 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Norman, and 
Mr. Justice Markby. 


KOEGLER (Puarstirr) v. YULE AND ANOTHER (DBFENDANTS). 


Landlord and Tenani—Storage of Goods— Warehouse— Godown— Floor of 
Upper Story—Negligence. 


The plaintiff let to the defendants a godown, on an upper story over his own 
godown, for the purpose of storing goods, the only stipulation in writing being 
that no combustible or hazardous goods should be stored there. The plaint alleged 
that the premises were taken by the defendants, on the understanding that the 
defendants should use the same ina tenant-like manner, yet the defendants used 
them in an untenant-like manner, and loaded an unreasonable and improper weight 
on the floor, whereby it broke through and damaged the plaintiff’s goods below. 
The evidence showed that the godown had been nsed by former tenants for storing 
light goods, but, in addition to light goods, the defendants had at the time the floor 
broke stored upon it several casks of white and red lead, and some cases containing 
tin plates. Tho evidence of professional witnesses showed that a warehouse floor 
ought to be able to bear 14 cwt. per superficial foot, and there was evidence to show 
that the pressure on the portion of the floor which fell was at the time 1 cwt, 1 qr. 6 lbs. 
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The floor gave way in the part where the heavy goods were stored, but there was 
nothing to show that they were improperly stored. Evidence was given that it was 
not usual to store heavy goods on an upper floor, but that heavy goods were some- 
times stored on upper floors. The evidence of the professional witnesses was to 
the effect that the floor was not a proper one upon which to store merchandize, but 
that 14 cwt. was not a dangerous weight for a warehouse floor to bear, and that no 
unprofessional person could have anticipated danger from it in the present instance. 
There was also evidence to show that the girders were not sufficient for the floor of 
an upper story to be used as a godown. In a suit for damage sustained by the 
plaintiff by reason of the breaking of the floor,— 

Held (per MAOPHERSON, J., and on sppeal), that it lay upon the plaintiff to show 
that the defendants had acted in an improper and untenant-like manner, and that he 
had failed to show that any improper or unreasonable weight had been placod by 
the defendants upon the floor, or such as a tenant exercising ordinary caution might 
not have placed there. 

Tars was an appeal from a decision of Mr. Justice Macpherson. 
The plaintiff, carrying on business as a merchant and agent in 
Calcutta, under the style of Graf and Banzigar, brought this 
suit to recover the sum of rupees 2,944-11-3, for damage 
sustained by him by reason of the conduct of the defendants. 
The plaint alleged that the defendants became tenants to 
the plaintiff of the upper floor of a godown or building, in Clive 
Street, which the plaintiff held on lease from the Oriental Bank 
Corporation ; that they so became tenants on the terms that the 
defendants should use the same in a tenant-like manuer, 
yet they used the said premises in an untenant-like and impro- 
per manner; and loaded on the said upper floor an unreasonable and 
improper weight of white lead and other merchandize, where- 
by on or about the 19th May 1869, the said upper floor broke 
and fell in, and the goods of the plaintiff were damaged and 
injured, and loss sustained to the amount sued for. The follow- 
ing letter, dated February 5th, 1869, written by the plaintiff to 
the defendants, was produced with the plaint :—“ For the sake 
“ of regularity, we beg to mention that the terms on which we give 
‘“up to you the use for three months of the upper story of the 
* godown, at No. 2, Clive Street, rented by us fom the Oriental 
“Bank, are that the rent be rupees 150 per month, and that no 
“ combustible or hazardous goods be stored in it. Occupancy to 
“ commence from to-morrow; kindly confirm and oblige, &c.” To 
which the defendants replied as follows:—‘ We have received 
* your note of date conveying terms on which you let the godown 
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“at No. 2, Clive Street, which we beg to confirm.” When 
three months had expired, the defendants still continued in the 
possession of the said godown, and did not vacate it. 

After the accident, some correspondence took place between 
the plaintiff and defendants, the plaintiff alleging that the 
breaking of the floor took place from the defendants having 
stored a large and unreasonable quantity of white lead and other 
heavy goods on the floor of the upper story occupied by them, 
without any proper consideration for the strength of the floor. 

The defendants denied that they used the premises in an un- 
tenant-like manner, or that they loaded and stored an improper 
quantity or weight of white lead or other merchandize, or that 
the falling of the floor was occasioned by any improper act on 
their part. They alleged that the building was defective, and 
not fit, by reason of the want of strength of the flooring, for 
the purpose for which they had taken it. The premises were, 
after the accident, inspected by Mr. Clark, on behalf of the 
defendauts; by Mr. Osmond of the firm of Mackintosh, Burn, 
and Co., on behalf of the plaintiff; and by Mr. Aitchison of 
the firm of Burn and Co., on behalf of the Oriental Bank. 


MACPHERSON, J.—The plaintiff in this case let to the defend- 
ants a godown on an upper story, being the first floor of No. 2, 
Clive Street; and it appears, from two letters which passed be- 
tween the parties at the time of the letting, that the only condition 
made by the plaintiff was that no combustible or hazardous goods 
should be stored in the godown. The present suit is brought by 
the plaintiff to recover damages from the defendant, in conse- 
quence of the floor, which was let to them, having given way and 
caused injury to the goods of the plaintif stored below. The plamt 
alleges that the defendants hired the premises of the plaintiff 
upon the terms that the defendants should use the same in a 
tenant-like manner, yet the defendants used the said premises 
in an untenant-like. and improper manner, and loaded on the 
said upper floor an unreasonable and improper weight of white 
lead and other merchandize, whereby, on or about the 19th day 
of May 1869, the said upper floor broke and fell in, and the 
goods of the plaintiff and the defendants were damaged, 
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Upon this plaint the only issue is whether or not the defend- 
ants used the upper floor in an untenant-like and improper 
manner, and loaded an unreasonable and improper weight of 
goods on it. 

It seems to me that no question of implied warranty that 
the premises let should be suitable for the purpose for which 
they were hired, arises necessarily in this action, because the 
suit is brought by the landlord who seeks to recover damages 
from his tenants for improper and untenant-like use of the pre- 
mises. If the defendants were hereafter to sue the plaintiff for 
damages (which I am very far from advising them to do), the 
question would then probably arise whether there was any such 
waranty. 

The issue being whether the defendants used this godown im- 
properly, and there being nothing in the appearance of the godown 
to indicate to an unprofessional observer that it was especially 
weak, it seems to me that the question is not so much what pre- 
cise weight the floor could carry safely, or what precise weight of 
goods was, in fact, stored upon it, as whether the defendants act- 
ing as they did, acted in an improper and untenant-like manner. 
Upon the evidence it is clear that the general user of this 
godown by the defendants was not dissimilar to that of its former 
tenants, Messrs. Schoene, Kilburn, and Co.; but there is this differ- 
ence in the defendants’ mode of using the room that, in addition 
to wine and light goods, such as had always been stored there, at 
the time that the accident occurred, sixteen casks of white and 
red lead and certain cases containing tin plates were stored in 
the godown, and these latter articles are, undoubtedly, not light 
goods. In considering the question whether the defendants 
acted in an improper and untenant-like manner, it really comes to 
this, that almost the only point I have to decide is whether they 
acted improperly and unreasonably in taking these casks of white 
and red lead and these tin plates into the godown. ‘There.is not 
much material discrepancy in the evidence of the three profes- 
sional gentlemen who have been examined, except perhaps that 
Mr. Clark put the bearing power of an ordinary warehouse 
floor higher than the other two. They were all agreed that the 
breaking weight of the girders which gave way was 35 tons, and 
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that it required a distributed pressure of 1.83 cwt. per superfi- 
cial foot to cause them to break. Mr. Aitchison, speaking probably 
chiefly from his English experience, said that an ordinary floor 
ought to carry 1 cwt., and a common warehouse floor 14 cwt. per 
superficial foot. Mr. Osmond, speaking chiefly from Calcutta 
experience, said that 1 cwt. was sufficient in either case, while 
Mr. Clark said that floors ought to carry from 14 to 2 cwt. per 
foot. 

On the whole I am inclined to act upon Mr. Aitchison’s evi- 
dence, and to hold that a warehouse floor should be able to carry 14 
cwt. per foot. Taking that as the weight which an ordinary ware- 
house floor ought to be able to bear, I think there was nothing 
improper or unreasonable in the weight the defendants placed in 
this godown. There isa certain amount of discrepancy, as pointed 
out by Mr. Graham, in the evidence as to what the upper floor 
contained at the time of the accident. But the defendant, Mr. 
Brown, and his sircars having stated, to the best of their know- 
ledge, what goods were in the godown, and having said that all 
the goodsinit wereaccounted for, except 77 dozens of bottles which 
were supposed to have been broken, and could not be traced, I 
think I may safely take the quantities to have been substantially 
such as they are stated by the defendants to have been. So I think 
I may also take the weights on the several parts of the floor to 
have been substantially such as they are said by the defendants 
to have been. Mr. Brown says that he himself weighed the cases, 
and calculated the average weights, and without saying that his 
figures are distinctly accurate, I have no doubt they are sufficient- 
ly so for the present purpose. He says that there was on the 


western portion of the room, which remained standing, only a - 


distributed pressure of 2 qrs. and 21 Ibs. per superficial foot; on the 
eastern portion, a pressure of 1 cwt. 1 qr. 2Ibs., while the goods 
which had been stored in the portion which fell, gave a pressure 
of only 1 cwt. 1 qr. and 6ibs. Even making a liberal allowance, 
in addition to these figures, the result would still not show that 
there was anything very unreasonable in the weights the floor 
was required to bear. Mr. Aitchison deposed that an ordinary 
warehouse floor ought to be able to bear 14 cwt. and that the 
weight of the floor itself ought not to be more than one-fourth of 
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the whole weight which it can bear. This being so, it cannot, in my 
opinion, be said that the quantity of goods placed in the room by 
the defendants was unreasonable or improper, or such as a tenant 
exercising ordinary caution might not have placed there, even 
if one-fourth be deducted as the weight of the floor itself, from 
the 14 cwt. which such a floor ought to be able to bear. 

It is true that the whole of the heavy goods were stored in the | 
part of the floor that gave way, and it is possible, as suggested 
by Mr. Graham, that even if the whole weight in that part, if 
distributed, was only 1 cwt, 1 qr. and 6Ibs., those heavy goods 
may have been improperly heaped together on one part. But 
beyond the fact admitted by the defendants that the goods 
were stored on the portion of the floor which gave way, there is 
nothing in the evidence to show that they were improperly stored 
by being heaped together, or piled one upon the other. It lay upon 
the plaintiff to show that the premises were used in an improper 
manner. In my opinion, as the mere fact of placing these heavy 
goods in the godown at all was not of itself an improper or un- 
réasonable proceeding, the fact that they were stored over the 
part that gave way is not in itself sufficient to prove that there 
was any specially bad storage as regards those goods in particu- 
lar, so as to justify me in holding that the defendants used the 
premises in an improper and untenant-like manner, 

I do not consider it necessary to go very closely into all the 
details of the evidence. I base my opinion on a general view of 
the evidence as to the weights and quantities actually on and. 
in the godown, and as to the bearing power of the floor in ordi- 
nary godowns. ‘The case is one in which the plaintiff ought to 
have protected himself, by express stipulation, if he did not mean 
the godown to be used as it was. The suit will be dismissed 
with costs on scale No. 2. 

From this decision the plaintiffs ‘appealed on - the ree 
grounds :— 

1. That on the evidence there had been an dntuaveneble 
and improper use of the upper floor of the godown by the de- 
fendants in storing white paint and other heavy goods thereon ; 
and that by reason thereof, the said floor fell and caused the 
damage to the plaintiff’s goods beneath. 
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2. That the learned Judge ought to have decided the case 
on the question whether the defendants loaded on the upper 
floor an unreasonable and improper weight of merchandize, and 
on that to have decreed in favor of the plaintiff, whereas he 
decided the case (as the plaintiff submits wrongly, in fact) on the 
question whether the defendants used the godown in a tenant- 
like manner. 

3. That it was proved, in fact, that the upper floor gave way 
by reason of its having been overloaded by the defendants, and 
that the defendants ought, under such circumstances, irrespective 


of any question of landlord and tenant between them, to have 


been declared liable to make good the damage to the plaintiff’s 
goods, 

4, That there was no warranty on the part of the plaintiff 
in.letting the said godown that the upper floor would stand any 
degree of pressure, or that it was fit to store merchandize in. 

5. That even if there were a warranty that the said godown 
should be reasonably fit for the storing of merchandize, there 
was on the evidence an overloading by the said defendants be- 
yond the weight which the floor would, reasonably have been 
expected to bear. 

The appeal came on for hearing on March 29th, 1870, and was 
argued before Mr. Justice Norman (officiating C. J.) and: Mr. 
Justice Markby, but no decision was given, and the case was 
re-argued before Couca, C. J., Norman, J., and MAREBY, dJ., 


‘on July 6th and Tth. 


The Advocate- Goueral (offg. ) foi the diini — Negligence is 
immaterial; the question is whether one person has a right to use 
his property or goods in such a manner as to damage another’s— 
Fletcher v. Rylands (1), Rylands v. Fleteher (2). If one 
person so using what is his own does damage to the property 
of angther, it does not matter whether he acts negligently or 
not. It makes no difference that the relation of landlord and 
tenant exists between the parties in the present case. If that 
relation makes any difference, it must be, because some warzanty 
is implied byi t; but no warranty is implied in such ‘cases— 

(1) L. R. 1 Ex, 365; S. C, 35 L J. (2) L R. 3 H. L, 330; 8. C, 37 L 
Ex., 155. J. Ex, 161. 
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Hart v. Windsor (1). In Edwards v. Halinder (2), the plaintiff 
was held entitled to recover; that was a somewhat similar case 
to the present one; but the relation of landlord and tenant did 
not exist. The case of Jones v. The Festiniog Railway Com- 
pany (3) shows that statutory authority may be necessary to 
take away the liability of a railway company; and where the 
defendants used locomotive engines, without such authority, 
they were held liable for injury done, though they took 
precautions to avoid it. It was not necessary to show negli- 
‘gence. If it should be thought, however, that the plaintiff 
should have shown negligence, the case does show it. It is 
to be presumed from the mere fact of the accident having 
occurred—Byrne v. Boadle (4), Scott v. London Dock Co. (5), 
Hammack v. White (6), Briggs v. Oliver (7). The evidence in 
the present case shows negligence in the way the goods were 
stored,—all the heavy goods in the middle, the part which broke ; 
and in the great weight of goods put in, viz., cases of lead and 
tin, instead of light goods such as are shown to have been pre- 
viously stored. 


Mr. Woodroffe on the same side.—If a person is bound to use 
his premises in such a manner as not to injure any other’s pro- 
perty, the fact of tenancy makes no difference. If it does make 
a difference, it must be by some right given by the relation of 
landlord and tenant, and such right must in this case be inde- 
pendent of the particular circumstance that the godown let was 
over the plaintiffs own premises. The acts of the defendants 
in this case have been such as to render them primd facie 
liable—Lambert v. Bessey (8); see Fitzherbert’s Natura Bre- 
vium, 89. They have used their premises in such a manner as 
to cause injury to the property of another, and no negligence 
ig necessary to be shown—Hodgkinson v. Ennor (9), and case 


(1) 12 M. & W., 68. (6) 11 C. B, N. S., 594. 

(2) Popham’s Rep., 46. (7) 35 L. J., Ex., 163. 

(3) 37 L. Ja Q B., 214. (8) 2 Ld. Raymond, 421, 422. 
(4) 33 L. J., Ex. 13. (9) 4 B. & S., 229. 


(5) 34 L. J., Ex., 17; S. C, on 
appeal, Jd., 220. 
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cited by Blackburn, J., in page’ 240 of the report. Moreover, 
there was negligence in the storing of the goods, and the onus 
lies on the defendants to show that the goods were properly stored, 
and not on the plaintiff to prove improper storage. 


Mr. Kennedy for respondents.—There was no such negligence 
on the part of the defendants as, if negligence was necessary 
to make them liable, would make them liable. It cannot be 
said that a person may let another a house for a certain purpose, 
and then bring an action against him for using it for the purpose 
for which it was let. The case of Fletcher v. Rylands (1) stands on 
the basis of the plaintiff not having brought himself into such a 
position as to make him likely to incur risk. So servants have to 
take the risk arising from the act of their fellow-servants. Soif 
cattle going along the highway stray into an adjoining place, an 
action does not lie against the owner if he use reasonable 
diligence to get them out. The owner of the field is bound to 
fence his property— White v. Bass (2), Fletcher v, Rylands (1), 
per Blackburn, J. Ifa person in using his property takes 
ordinary care not to injure his neighbour’s, he is not liable for 
damage. [NorMan, J., refers to Gregory v. Piper (3)]. The 
principle is that, if a man puts property in the possession of 
another for any purpose, he cannot, if due precautions are 
taken, and the property is reasonably used for the purpose 
for which it was let, complain of any nuisance arising from 
such use—Hall v. Lund (4). In Tenant v. Golding (6) 
there was a want of repair on the part of the defendant. A 
person who let a race-stand in which the plaintiff had taken a 
place that fell down has been held liable—Francis v. Cockrell (6). 
[Covon, C. J.—Is there any case where it has been held 
that a man who lets property gurantees it to be fitfor the purpose 
for which it islet? ] No, but the case of Hart v. Windsor (7) does 
go so far as is contended the other way. A carrier does not 
guarantee the carriages he carries passengers in—Readhead v. 
The Midland Ry. Co. (8). The mere fact that the floor gave 

(1) L. R. 1 Ex., 265, 8.0, 35 L.J. Ex, (5) 1 Salk. 360; S. G,2 Ld. Raym., 


155. 1089. 
(2) 7 H. & N,, 722. (6) 5 L. R., Q. B., 184. 
(3) 9 B. & C., 591. (7) 12 M. & W., 68. 


(4) 1 H. & C., 676. (8) 4 L. B, Q. B., 379. 
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way does not show negligence— Welfare v. London and Brighton 
Ry. Co. (1). In Vaughan v. The Taff Valley Ry. Co. (2), and 
Jones v. Festiniog Ry. Co, (3), the defendants were held liable, 
because they had no authority to use locomotive engines. Here 
they had authority to use the godown for the purpose for which 
they did use it. In the two cases last cited, the defendant would 
have been excused by legislative authority; here he is excused 
by the authority of the plaintiff who let him the godown. In 
using it for the purpose for which it was let, damage arises, and 
no negligence is proved; the defendant therefore is not liable. 
[The Court referred to Brand v. Hammersmith Ry. Co. (4).] 
The cases of Vaughan v. The Taff Valley Ry. Co.(2) and Jones 
v. The Festiniog Ry. Co. (3), together with Hall v. Lund (5) and 
White v. Bass (6), go far to show the truth of the principle that a 
person has a perfect right to use in a proper manner, and for a 
proper purpose, premises that he has taken for that purpose. 

Mr. Evans on the same side.—Some negligence must be shown, 
and none is shown here. The fact of an accident happening 
is not necessarily proof of negligence—Bird v. The Great 
Northern Ry. Co. (7), Hammack v. White (8). A horse run- 
ning away is not necessarily a proof of negligence. The case 
of Scott v. The London Dock Company (9) and many others lay 
down the proper principle that, where a person passes along by per- 
mission a place where a trade is being lawfully carried on, he does 
so at his peril, and the defendants have in those cases been held 
not to be liable. Granting the principle in Hart v. Windsor (10), 
that there is no implied warranty in letting a house that it is fit 
for habitation, yet it does not follow that the landlord of that 
house could bring an action against his tenant, if he was using 
a room let for habitation, though damage might have been done 
to the landlord’s property underneath, by the floor giving way. 


(L) 4L R, 2B., 698. (7) 28 L. J., Ex., 3. a 

(2) 29 L. J., EX., 247. (8) 11 C. B. N. B., 594. 

(8) 87 L. J., Q B., 214. (9) 34 L. J. Ex., 17; S.C, on appeal, 
(4) 2 L. R, Q B., 223. Id., 220. 

(5) 1 H. & C., 676. (10) 12 M. & W., 68 


(6) 7 H. & N, 722. 
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The want of privity is very material. In Edwards v. Halin- 
der (1), the person who was injured was not the lessor; the 
decision depended on their being strangers—Murchie v. 
Black (2). The general rule is that strangers can recover, 
but this does not apply where there are special circumstances. 


The Advocate-General in reply.—The cases of White v. 


Bass (3) and Hall v. Lund (4) do not bear at all in the present case. 
It is contended that Tenant v. Goldwin (5) does not apply in cases 
where the relation of landlord and tenant exists; but there is no 
ground for saying in this case that the plaintiff took the risk 
of having a different kind of goods stowed in the godown, or 
stowed in such a way as they were. In Fletcher v. Rylands (6) it 
is said there are some exceptions, but the defendants do not show 
that they came under an exception. The cases on the right to 
support of surface show, that when earth gave way, without negli- 
gence being shown, defendant was liable— Haines v. Roberts (7). 
[Noraan, J., refered to Solomon v. The Vintners Cox (8).| 
In this case the plaintiffs have not diminished the support; the 
floor gave way because the defendants put too great a weight 
on it: and therefore used it unreasonably. 


Coucn, C. J.—The substance of the plaint in this case is 
that the defendants were tenants to the plaintiff and his deceased 
partner of the apper floor of a godown in Clive Street, Calcutta ; 
and that they loaded on the upper floor an unreasonable and 
improper weight of white lead and other merchandize, whereby 
it broke and fell in, and the goods of the plaintiff and his 
deceased partner were damaged. The suit was heard before 
Mr. Justice Macpherson, who considerd that the only issue upon 
the plaint was, whether or not the defendants used the upper 
floor in an untenant-like and improper manner, and loaded 
an unreasonable and improper weight upon it, and finding that 
in the defendants’ favor, he dismissed the suit with costs. The 
plaintiff has appealed from this decree. 


(1) Popham’s Rep., 46 (5) 1 Salk., 360; §.C,2 Ld Raym., 1089. 
(2) 190. B , N. 5., 190. (6) L R. 1 Ex.,265; 8. C., 35 L. J. Ex., 155. 
(8) 7H. & N., 722. (7) 7 E. & B, 625. 


(4) 1 H, & C., 676. (8) 4H. & N. 585. 
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Before considering the question of law which has been 
raised, it will be better to state the view I take of the facts. 
Mr. Justice Macpherson, says :—“ It is clear upon the evidence 
“ that the general use of the godown by the defendants was not 
« dissimilar to that of its former tenants, but there was this 


"c difference in the defendants’ mode of using the room, that, 


“in addition to wine and light goods such as had always been 
“stored there, sixteen casks of white and red lead, and 
“ certain cases containing tin plates, were stored there at 
“the time of the accident.” This has not been disputed 
before us. Some evidence was given for the plaintiff that 
it is not usual in Calcutta to store heavy goods in an upper 
floor. That does not appear to have had any weight with the 
learned Judge, and I think rightly, because if the floor is not 
loaded in any part with a greater weight than it ought to be able 
to carry, the description of the goods is not material, and the 
letter of the 5th February 1869 puts no restriction upon the 
use of the godown, except that no combustible or hazardous 
goods should be stored in it: and it is not alleged in the plaint 
that it was part of the terms of the tenancy that heavy goods 
were not tobe stored in it. There was also evidence for the 
defendants that heavy goods are sometimes stored on an upper 
floor. Upon the evidence of the three professional witnesses, Mr. 
Justice Macpherson held that a warehouse floor should be able 
to carry 14 cwt. per foot, and he concluded from the evidence 
that the goods which had been stored on the portion of the 
floor which fell gave a pressure of only 1 ewt. 1 qr. and 6 lbs. 
The learned Judge was satisfied with the evidence of Mr. Thomas 
Brown, an assistant to the defendants, as to the storing of the 
goods, and I see no reason for thinking that he was wrong in 
this, or that we ought to come to a different conclusion on this 
point. If the pressure was only 1 cwt. 1 qr. and 6 lbs., it would 
not make any difference whether the goods were light or heavy 
goods. But there is evidence in the case, not noticed ih the 
judgment, which should be considered. Mr. Aitchison, ‘one 
of the plaintiffs witnesses, who went to the premises a day or 
two after the accident, and examined the floor, said he agreed 
with Mr, Clark as to the weight of the floor, and he should not 
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struct it, A. had worked his mines up to a spot where there were 
certain old passages of disused mines ; these passages were con- 
nected with vertical shafts which communicated with the land 
above, and which also had been out of use for years, and were 
apparently filled with mud and the earth of the surrounding land. 
No care was taken by the engineer or contractor to block up these 
shafts, and shortly after water had been introduced into the reser- 
voir, it broke through some of the shafts, flowed through the old 
passages, and flooded A.’s mine. The Lord Chancellor (Lord 
Cairns) said, “ The principles upon which the case must be 
“determined appear to me to be extremely simple. The de- 
“ fendants, treating them as the owners or occupiers of the close on 
“ which the reservoir was constructed, might lawfully have used 
“that close for any purpose for which it might, in the ordinary 
“course of the enjoyment of land, be used; and if in what I may 
“ term the natural user of that land, there had been any accumula- 
* tion of water, either on the surface or under ground, and if by the 
* operation of the laws of nature that accumulation of water had 
* passed off into the close occupied by the’ plaintiff, the plaintiff 
“ could not have complained that that result had taken place. On 
“ the other hand, if the defendants, not stopping atthe natural use 
* of their close, had desired to use it for any purpose which I may 
“term a non-natural use, for the purpose of introducing into the 


“€ close that which in its natural condition was not in or upon it, for 


“the purpose of introducing water either above or below ground, 
“in quantities and in a manner not the result of any work or opera- 
“tion, on or under the land; and if in consequence of their doing 
“80, or in consequence of any imperfection in the mode of their 
e doing so, the water came to escape and to pass off into the close 
“ of the plaintiff, then it appears to me that that which the defend- 
“ants were doing, they were doing at their peril; and if in the 
* course of their doing it, the evil arose to which I have referred, 


“the evil, namely, of the escape of the water and its passing away 


* to the close of the plaintiff, and injuring the plaintiff, then for the 
“consequence of that, in my opinion, the defendants would be 
“liable.” It appears to me that, applying that principle to the 
present case, the defendants are not, upon the facts which have 
been proved, liable for the injury which the plaintiff has sustained. 


YOL. V] HIGH COURT. 


The upper floor was let by the plaintiff and his partner to the de- 


` Korarer 
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fendants to be used as a godown, and the storing of goods there 
was a purpose for which it might, in the ordinary course of enjoy- 
ment, be used. The storing of the goods on the upper floor. was a 
lawful user, and authorized by the terms of the tenancy. As long 
as the defendants used the upper floor in a reasonable and proper 
manner, and did not load an unreasonable and improper quantity of 
goods upon it, they were not using it for a purpose which the Lord 
Chancellor says he might turn a non-natural use. To make the 
principle applicable, it was necessary for the plaintiff to show 
that the defendants used the floor in an unreasonable and improper 
manner, and this he has failed to do; because, although in some 
cases an accident of this kind might of itself be evidence that the 
upper floor was unreasonably and improperly used, it cannot be 
so where it is proved that the floor was insufficient to bear the 
weight which might ordinarily and properly be put upon it. 
Where the facts are equally consistent with the presence or absence 
of negligence, the plaintiff cannot recover—Cotton v. Wood (1), 
and the defendants are not bound to show that there was no negli- 
gence. Lord Cranworth said he concurred in thinking that the 
rule of law was correctly stated by Mr. Justice Blackburn in deliver- 
ing the opinion of the Exchequer Chamber:—“TIf a person brings 
“or accumulates on his land anything which, if it should escape, 
“may cause damage to his neighbour, he does so at his peril, If 
“ it does escape and cause damage, he is responsible, however care- 
« ful he may have'been, and whatever precautions he may have 
“taken to prevent the damage.” But I think these words must 
be understood, with reference to the facts of the case before him, 
where the person was not the tenant of his neighbour, and the 
bringing the thing on the land was not in accordance with or 
authorized by the terms of a tenancy between them. This 
appears more clearly in Mr. Justice Blackburn’sjudgment. He 
says:— We think that the true rule of law is that the person who, 
“for his own purposes, brings on his land, and collects and keeps 
“ there anything likely to do mischief if it escapes, must keep it in 
“at his peril; and if he does not do so, he is primé facie answerable 


(1) 8 C Bu N. S., 568. 
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t for all the damage which is the natural consequence of its es- 
“cape. He can excuse himself by showing that the escape was 
“owing to the plaintiffs default; or, perhaps, that the escape 
“was the consequence of vis major, or the act of God; but a8 
“ nothing of this sort exists here, it is unnecessary to enquire what 
* excuse would be sufficient. The general rule, as above stated, 
& seems on principle just. The person whose grass or corn is eaten 
* down by the escaping cattle of his neighbour, or whose mine is 
“ flooded by the water from his neighbour’s reservoir, or whose 
“cellar is invaded by the filth of his neighbour's privy, or whose 
“habitation is made unhealthy by the fumes and noisome vapours 
**of his neighbour’s alkali works, is damnified without any fault 
“ of his own; and it seems but reasonable and just that the neigh- 
* bour who has brought something on his own property (which was 
“not naturally there), harmless to others so long as it is 
“confined to his own property, but which he knows will 
“be mischievous if it gets on his neighbour’s, should be 
“obliged to make good the damage which ensues, if he does 
“not succeed in confining it to his own property. But for 
« his act in bringing it there no mischief could have accrued, and 
«it seems but just that he should at his peril keep it there, so 
“that no mischief may accrue, and answer for the natural and 
“ anticipated consequence. And upon authority, this, we think, 
«igs established to be the law, whether the things so brought be 
“beasts, or water, or filth, orstenches.” Mr. Justice Blackburn 
does not say that, if the person damnified had let the reservoir 
to his neighbour, and he was only using it in the ordinary way, 
or had let the alkali works, and the fumes and vapours were only 
such as were ordinarily caused by the use of the works, that the 
tenant would be liable for the injury. None of the cases which 
he proceeds to notice would have supported this proposition, and 
I think it is clear, from the whole of his judgment, that he would 
not have applied the rule in such a case. In the case of land- 
lord and tenant, the true rule seems to be that the tenant is not 
liable, unless the premises are used in an unreasonable and im- 
proper manner, or fora different purpose from that for which 
they were let. The “operation of the rule ste utere tuo ut non 
ledat alienum is qualified by the tenancy, by which an authority 
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is given to use the premises in a certain manner. It would be 
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landlord any injury to him which is caused only by the premises 
being so used. The case of Murchie v. Black (1) was decided 
upon this principle. There it was held that the licence of the 
vendor of two ordinary lots of lands, the plaintiff standing in 
exactly the same position as if his lot had remained in the 
vendor’s possession, took away that which would otherwise have 
been a cause of action for depriving his building of the support 
it had from the defendant’sland. ‘And Rowbotham v. Walson (2) 
is an analogous case: The landlord has taken upon himself the 
risk of the premises being used as a godown, and the rent may 
be considered as partly paid forit. IJ think the true principle has 
been applied in this case, and that, upon the evidence which was 
given, the plaintiff is not entitled to recover for the damage he 
has sustained. 

Mr, Justice Norman has authorized me to say that, although 
he does not entirely concur in this judgment, he does not think 
it necessary to give a separate one. 


Marxsy, J.—I am of the same opinion. 

Judgment affirmed. 
Attorneys for the appellants: Messrs, Collis & Co. : 
Attorneys for respondents: Messrs. Gray & Sen. 


(1) 196, B., N. S., 190, (2) 6 E. & B., 593 ; 8. C., 8 H. L. G, 348, 
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[ORIGINAL CRIMINAL] 


Before Mr. Justice Phear. 


Tux QUEEN v. VAUGHAN AND ANOTHER. 
In rue Marrer or 8. M. GANESH SUNDARI DEBI, alias MANL 


Habeas Corpus—Minor— Discretion— Return—A fidavit— Amendment. 


The return toa writ of habeas corpus must be taken to be true, and cannot 
be controverted by affidavit. In England, 56 George IIL, c. 100, s. 4, allows aida- 
vits to be used to controvert the return in criminal matters, but that statute does 
not apply to this country. 

The return to a writ of habeas corpus can, however, be amended. 

A girl, under sixteen years of age, has not such a discretion as enables her, by 
giving her consent, to protect any one from the criminal consequences of inducing 
her to leave the protection of a lawful guardian ; but where the return to the writ 
of habeas corpus stated that a girl was above the age of sixteen (though her 
mother stated her to be of the age of thirteen years and nine months), the Court 
held that she was of years of discretion to choose for herself under whose protec- 
tion ahe would remain. 


Mr. Ghose in this case -had applied for a writ of habeas 
corpus directed to J. M. Hazra and the Rev. J. Vaughan, 
ordering them to bring up the body of S. M. Ganesh 
Sundari Debi, alleged to be a minor under the age of six- 
teen years. The writ was applied for at the instance of the 
girl’s mother, who, with Chandra Sekhar Sen and Dinanath 
Sen, the girl’s two elder brothers, filed a joint affidavit which 
stated that the said S. M. Ganesh Sundari Debi was an infant 
of the age of about thirteen years and nine months; that since 
her birth, she had been living in the same house with them during 
the life-time of her father under his control and guardianship ; 
and since bis death, about two years ago, under the joint guardian- 
ship of her mother and brothers; that she was married, accord- 
ing to Hindu law, when she was about nine years of age, but 
her husband died a few months after the marriage, and she 
never lived in her husband’s family, or under the protection of 
any of his kinsmen, either before or after she became a widow, 
as they’ had not sufficient means to enable them to take her 
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under their guardianship and protection ; that she was under the 1870 
guardianship and protection of her mother and brothers until Qoses 
the evening of the 29th April 1870, when she was induced by Vavenax. 
one Martha, a native Christian, belonging tothe Church Mis- mEnE p 
sionary Society, to leave her mother’s and brothers’ house and 8 M. Ganam 
protection, and had not since returned; that they had found that Dam, 
she was in the custody of J. M. Hazra, a native convert, and of = Mast. 
the Rev. J. Vaughan, at the Church Mission premises, at 
Amherst street in Calcutta, and had applied to them to 
return her to her house; but that J. M. Hazra and the 
Rev. J. Vaughan had refused to allow her to be removed, 
and still detained her from their custody and guardianship 
against their consent and against ‘the consent of her hus- 
band’s kinsmen; that they were informed and believed that 
J. M. Hazra and the Rey. J. Vaughan had induced her to ® 
abjure the Hindu religion, and made her a convert to Chris- 
tianity, although she was still a minor, and incapable of form- 
ing a correct judgment in matters of religion; that they were 
informed and believe that it was the intention of J. M. Hazra 
and the Rev. J. Vaughan to marry her forthwith to some 
person professing the Christian faith; although, being a minor, 
she was incapable of exercising a proper discretion as regards 
her marriage ; and that they were desirous that the girl should 
remain under their care and guardianship until she attained 
her majority, and not in the custody of any person or persons 
without their consent. 

A writ of habeas corpus was therefore issued, to which the 
following return was made :— 

“ John Mathuramohan Hazra, and James Vaughan, a clerk in 
holy orders, employed by the Church Missionary Society, at 
Amherst street in Calcutta, the persons to whom the writ hereto 
annexed and marked A, subscribed with our initials is directed, do 
severally hereby certify and return to our sovereign lady the Queen 
in her High Court of Judicature at Fort William in Bengal; that, 
before the coming to us of tlie said writ, to wit, on the evening 
of Friday, the 29th April last, S. M. Ganesh Sundari Debi, alias 
Mani, in the said writ named, of her own free will and accord, 
and without any force, threat, persuasion, or inducement used, 
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offered, held out by us, or either of us, or by any person or 
persons employed by us, or acting under the authority or direc- 
tion of us, or either of us, to our or either of our knowledge or 
belief, came to the mission premises at Amherst street aforesaid, 
and then being of an age and condition at which she lawfully 
might and could choose and determine her own place of residence, 
did, in the exercise of her own discretion, thenceforth remain and 


_ reside without any restraint whatsoever; that the age of the 


said S. M. Ganesh Sundari Debi, on the said 29th of April last, 
was (as she herself avers) (1) upwards of sixteen years, that is to say, 
of the age of seventeen years or thereabouts ; that the condition of 
the said S. M. Ganesh Sundari Debi was that of widowhood ; her 
husband to whom she was married at the age of nine years, having 
died about eight years ago; that she was and is childless, and had 
not, previous to the said 29th of April, at any time lived with the 
family of her deceased husband or under their protection; that 
her father being dead, she resided with her widowed mother; that 
after the said S. M. Ganesh Sundari Debi came to the said 
mission premises, and whilst so residing therein as aforesaid, 
her said mother and her brothers and friends had free access to 
her, and saw and conversed with her frequently, and we have in 
the presence of her said relatives and friends, or some of them, 
repeatedly informed the said S. M. Ganesh Sundari Debi that 
she was at perfect liberty to return to her mother’s house, as she 
was by her said relatives and friends required to do, if she felt so 
inclined, but she invariably refused so to return; and in answer 
to the various threats urged against her remaining at the said 
mission premises, and the various ‘premises and inducements held 
out to her, on condition of her quitting the same, by her said 
relatives and friends, she constantly expressed her determination 


„to remain at the mission premises, and there to be admitted by 


baptism into the Christian religion, which, after upwards of 
three years’ study and instruction therein, with the knowledge of 
her said mother, she had resolved to embrace; that among the 
inducements so held out to her as aforesaid by her said relatives 
and friends was marriage; and that the mother and the elder 


(1) The Court at the hearing allowed these words to be struck ont, 
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brother, Chandra Sekhar Sen, in the presence of the said John 
Mathuramohan Hazra and my wife, assured her that a wealthy 
zemindar was most anxious to marty her; but to this, as to all 
other inducements held out by them, she turned a deaf ear; 
that we, nor either of ns, nor any person employed by or acting 
under the authority of us or either of us, have or has not ever 
designed to marry the said S. M. Ganesh Sundari Debi to any 
person, either with or without the consent of her mother, nor 
save as aforesaid, was the subject of marriage ever mentioned to 
our knowledge or belief to her, the said S. M. Ganesh Sundari 
Debi; that on the afternoon of Tuesday, the 3rd of May instant, 
the mother of the said S. M. Ganesh Sundari Debi came to the 
mission premises, and there saw and conversed with me, the said 
J. M. Hazra, and my wife, and entreated us not to permit the 
said gm. Ganesh Sundari Debi’s elder brother (who had, within 
the day or two preceding the said 3rd of May, become almost 
beside himself with rage) to approach her, alleging that he had 
vowed that, rather than let her be baptized, he would conceal a 
knife in his clothes, and stab his sister; that on the same even- 
ing, at her urgent request, the said S. M. Ganesh Sundari Debi 
was admitted by me, James Vaughan, into Christ’s religion by 
baptism; that on the following morning, the said S. M. Ganesh 
Sundari Debi’s mother, who had been informed of her daughter’s 
said baptism by a Bengali letter written by me, James Vaughan, 
and addressed and sent to her, came to the said mission premises, 
accompanied by the brother of the said Ganesh Sundari Debi, 
and a number of influential members of the Brahmo Somaj, 
with the leader of which somaj the said S. M. Ganesh Sundari 
Debi is connected, and her mother and brother endeavored to 
persuade her to return with them; that the said S. M. Ganesh 
Sundari Debi refased to do so, and again and again positively 
declined to accompany her said mother and brother‘‘to their 
house, although she was at perfect liberty so to do, and has since 
remained and resided of her own free will at the said mission pre- 
mises; that on Saturday, the 7th May, the mother of the said 
Ganesh Sundari Debi, in the presence of me, J. M. Hazra, and my 
wife and mother, again saw her said daughter, and urged her to say 
that she was only fourteen; {but the said S. M. Ganesh Sundari 
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1870 Debi replied :—* Mother, I cannot and will not tell this lie ;” and: 
Queen again expressed her determination not to return to her mother’s 
Vaveran. said house; that we, nor either of us, nor any persons employed by 
uga p UE OF either of us, or acting under our or either of our authority 
S. M. GANESH OX direction, to our knowledge or belief, have not nor has de- 
“Deen tained, nor do we, or any person so employed or acting as 
Moe aforesaid, now detain, in our or either of our or his or her custody, 
the said S. M. Ganesh Sundari Debi; but being of such age 

and condition as aforesaid, she of her own free will and un- 

Diassed discretion lives and resides at the said mission premises 

which are under the care and superintendence of Mr. James 
Vaughan, in and with the family of Mr. J. M. Hazra, which con- 

sists of myself, my wife, and one child of the age of seven years, 

as a member thereof in my J. M. Hazra’s house, situate within 

the said mission premises; and that having requested the said 

S. M. Ganesh Sundari Debi to accompany us, and she having 
consented to do so, we have here now the body of the said S. M. 

Ganesh Sundari Debi before our sovereign lady the Queen’s 

said Justices, as by the said writ hereto annexed, and the order 

enlarging the time for making this our return we are commanded. 


Dated this 10th May in the year of our Lord 1870. 


(Sd.) J. VAUGHAN. 


J. M. HAZBA. 


. In obedience to the writ, Ganesh Sundari Debi was brought 
into Court, and the present application was that she should be 
delivered over to the custody of her mother. 


Mr. Kennedy, Mr. Ghose, Mr. Evans, and Mr. Mendes, in 
support of the application, contended that the mother was by law 
entitled to the custody of her child, and that she had been properly 
brought up under a writ of habeas corpus; and being a minor, 
should be delivered into the custody of her parents— Queen v. 
Nesbitt (1), King v. DeManneville (2). In that case it seems to 
have been thought that eighteen was the age at which a person was 


(1) Perry’s Or. Oas., 103 and 108, note. (2) 5. East, 220, 
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entitled to be of age of discretion—Jn re Alicia Race (1); that the 
return was insufficient in merely stating her age; the time and 
place of birth should be clearly stated; that affidavits might be 
` admitted to controvert it—In re Hakewill (2) per Jervis, C.J. ; 
In re Dime (3). [PHeAR, J.—In In re Leonard Watson (4), 
Lord Denman refused to admit affidavits to controvert the truth 
of any part of the return.) In In re Alicia Race (1), affidavits 
were used, [Purar, J.—That was on a rule; the affidavits 
came before the Court as part of the rule.] The parties making 
the return cannot be able to judge of the age of the girl so 
well as her mother. The return is ambiguous; it should have 
been supported by affidavits to clear the ambiguity ; and it can- 
not now be amended—Reg. v. Roberts (5). The girl should pro- 
perly be in the custody of her parents. The age of discretion 
of a Hindu is sixteen years. The criminal law makes it a penal 
offence to take a child from the custody of her guardians under a 
certain age, and the guardians may claim her back if so taken under 
that age—O’Connor’s case (6), Queen v. Howes (7), which last 
case was decided on the Statute 4 & 5 Phil. and Mary, c. 8, s. 3. 


Mr. Ghose on the same side.—A girl under sixteen ought to 
be made over to her guardians—see Brejonath Bose’s case (8), 
where a boy was ordered to be given up to his guardians against 
his own wishes. A decision to the same effect was made in Queen 
v. Nesbitt (9); Queen v. Ogilvie (10) decided the contrary, but 
that case has been overruled, aud it is the only authority of the 
kind in this Court. In re Hemnauth Bose (11) extended the 
principle to boys of sixteen, and we have in our favor also a Madras 
case—ZInre Culloor Narain Swamy (12); the English authorities are 
also in our favor—KKing v. De Manneville (13), In re Hakewill (2), 
In re Clarke (14), In re Elizabeth Daley (15), Queen v. 


(1) 26 L. J., Q. B., 169. ` (9) Perry’a Or. Cas, 104. 

(2) 12 C. B., 223. (10) 1 Taylor, 187. 

(3) 14 Q. B., N. S., 554. (11) 1 Hyde, 111. 

(4) 9 A. & E., 781. (12) Unreported. Cited in Mayne’s 
(5) 2 F. & F., 272. Penal Code, & 361, 

(6) 16 Ir. Com. Law, Rep., 112. (18) 5 East, 220. 

(7) 30 L. J. M. C., 47. (14) 7 E. & B., 186. 


(8) Unreported. Citedin1 Taylor, 139. (15) 2 F. & F., 258. 
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Howes (1). In King v. Greenhill (2), it was held that age, and 
not discretion, was the criterion. By Hindu law the guardian- 
ship of the girl is in the, mother.—Vyavashta Darpana, 216. 
‘Tf the husband’s family become extinct, or contain no male, or 
“ be helpless, the kin of the widow’s father are her guardians.” 
—2 Colebrooke, page 384. “ The rights of Hindu parents are 
not to be “ invaded.”—21 George IIT., c. 70, 8.18. The sex of 
the child is an additional reason why she should be handed over 
to her parents. Of a woman it is said :—‘ Their fathers protect 
them in childhood ; their husbands protect them in youth; their 
sons protect them in age ; a woman is never fit forindependence.”— 
Menu, Ch. V, s. 148. Under Act XL of 1858, the girl is a minor 
until the age of eighteen. See the Full Bench decision in 
Madhusudan Manji v. Debigobinda Newgt (3). 


Mr. Woodroffe, contra.—The Court cannot go behind the re- 
turn, which must be taken to be true. The statements therein are 
quite sufficient. As to vagueness, their own affidavits are much 
more ambiguous than our return. They state the age of the girl 
to be about thirteen years and nine months, but nothing further 
is said. No horoscope is produced; and no time and place of 
birth stated. The return says she is above the age of sixteen 
years, and this must be taken to be so—2 Hawkin’s Pleas of the 
Crown, 169; Rex v. Rogers (4), In re Leonard Watson (5), 
R. v. Delaval (6), R. v. Clarkson (T), King v. Greenhill (2), 
per Lord Denman. A habeas corpus is not the proper 
mode of procedure to obtain a decision as to who is the proper 
guardian for a child; itis granted as a remedy for the invasion of 
personal liberty. There is no allegation here of want of her con- 
sent. [Puear, J.—That would be immaterial if she is a minor]. 
My contention is she is not a minor; and her want of consent ought 
to have been stated—King v. Wiseman (8), Ex parte Lands- 
down (9), Queen v. Clarhe(10). In Queen v. Howes (1), the Judges 


0) 30 L J. M C., 47. (6) 3 Burr., 1436. 
(2) 4 A. & E, 624. (7) 1 Stra., 444. 
(8) 1B. L. R., F. B., 49. (8) 2 Smith, 617. 
(4) 8 Dow. & By., 607. (9) 5 Enst, 38. 


(5) 9 A. & E., 731. (10) 7 E. & B., 186. 
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had an interview with the girl, and they found she had not dis- 
cretion to choose for herself, and gave their decision accordingly, 
and she was delivered up to her father. The cases decided on the 
Statute 4 &5, Phillip and Mary, c. 8,8. 3, and 9 George IV, c. 31, 


s. 20, are immaterial here, as those Statutes apply to unmarried 8. 


girls. The decisionin Queen v. Howes(1) fixes sixteen as the 
age of discretion; but it has not been fixed by any case in this 
country: Cases under the Penal Code must be decided accord- 
ing to the circumstances of each case, and not by what the age of 
“the girl is. To come to the decisions in this country, the first is 
Brejonath Bose’s case (2), but there is nothing to show that this 
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case actually occurred ; it is not reported. Queen v. Nesbitt (3) . 


was decided on the ground that religious differences ought not 
to be interfered with. But the only question is whether this 
girl has a discretion to choose where she will go; itis no ques- 
tion of religion. In re Hemnauth Bose (4) is an unreliable 
decision; it was not followed ina late case in Bombay by 
Arnould, C. J., see Mayne’s Penal Code, s. 361. Queen v. 
Ogilvie (5) decides the point in our favor on the authority of 
King v. Greenhill (6), and that case was approved of in the case 
of Alicia Race (7). By Hindu law, a father is bound to provide 
his daughter with a husband; if he fails to do so, she may choose 
one for herself after waiting three years from the time of puberty. 
The passage from Menu, Chapter V, that woman is never fit 
to be independent is of doubtful authority, as is shown by its 
being in italics. Nareda is not an authority in Bengal—Daya- 
bhaga, Chapter XI, section 1. The girl here is above the age of 
sixteen, and, therefore, at age of discretion. The period of ma- 
jority is not necessarily co-extensive with the period of discretion. 
There is no English case in which this has been decided or even 
considered. The age of majority by Act XL of 1858 is eighteen, 
but that is no reason why eighteen is the age before which a person 
may be said not to have arrived at years of discretion. But I 
contend that eighteen is not the age of majority in this Court, as 


(1) 30 L. J. M C., 47. *(5) 1 Taylor, 187. 
(2) Unreported. Citedin 1 Taylor, 139. (6) 4 A. & E., 640. 
(3) Perry’s Or. Cas., 104, (7) 26 L. J., Q. B., 169. 


(4) 1 Hyde, 111, 


BENGAL LAW REPORTS. [VOL. V. 


Act XL of 1858 does not apply to this Court, but only to the mo- 
fussil,—see section 29 of that Act and In the goods of Gangaprasad 
Gosain (1). See also Mangala Debi v. Dinanath Bose (2), in 
which this seems to be allowed by the Court, as after it had been 
argued that a person between sixteen and eighteen was a minor, 
the Court called for no reply on that point. This girl should be 
allowed to use her own discretion as to where she will go. She 
has received religious instruction for some time, and the Court 
will not interfere in those matters, or to unsettle any impressions 
that may have been formed—Jn re Moore (3). All religions 
should be alike in the view of the law—Reg. v. Roberts (4). 


On Mr. Kennedy’s rising to reply, Mr. Woodroffe objected 
and referred to Inre Leonard Watson(5), where there appeared 
to have been no reply, but the Court disallowed the objection. 
Mr. Kennedy in reply.—The return is not binding, and need 
not be taken as true—2 Hawkins’ Pleas of the Crown; 
Goldswain’s case (6). The period of majority has been decided to 
be eighteen years—Madhusudan Manji v. Debigobinda Newgi (7), 
and the contrary ‘does not appear to be decided, with respect 
to this Court, by In the goods of Gangaprasad Gosain(1). On the 
contrary, MACPHERSON, J., says expressly he does not decide it, 
and it is not decided on appeal, nor is the point referred to in 
Mangala Debi v. Dinanath Bose (2). The Court will not fix 
itself to any particular age, but will look at the capacity— 
King v. Greenhill (8). Forthe forms of return in other cases, 
Brejonath Boses case (9), Queen v, Howes (10), O’ Connor's 
case (11). The Statute of George III may be taken to be 
declaratory “of the Common Law, and thus might be appli- 
cable here—Broom’s Constitutional Law, 82; Queen v. Ogil- 
vie (12). The effect of admitting that the girl could change 
her religion, and had discretion to do so, would be to make 
Hindu law inapplicable to her, and, therefore, twenty-one 
Q)4B. L. R., App, 48; S.C,on (7) 1 B.LR F. B., 49. 


appeal, 5 B. L. R., 80. (8) 4A. & E., 624. 
(2) 4 B. L. R, 0.0, 72. (9) Unreported. Cited in 1 Taylor, 189. 
(8) 11 Ir. Com. Law Rep, 1. (10) 30 L. J. M. C., 47. 
(4) 2 F. & F., 272, i (11) 16 Ir. Common Law Rep., 112. 
(5) 9 A. & E., 731. (12) 1 Taylor, 137. 


(6) 2 W. BL, 1207 ; 5 Coke, 71. 
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years would be her period of majority—2 Colebrooke’s Di- 
gest, 284. 


Mr. Macrae appeared for Ganesh Sundari Debi, but was not 
heard. 


Pusar, J.—On Friday last, at the instance of Bamasundari 
Debi, the mother, and Chandra Sikhar Sen and Dinanath Sen, 
the brothers of one Ganesh Sundari Debi, a writ of habeas 
corpus issued out of this Court, directed to two persons, named 
Hazra and Vaughan, commanding them to bring before the 
Court the said Ganesh Sundari Debi, who was said to be illegally 
detained by them. Ganesh Sundari Debi is now, I believe, in 
Court, and Messrs. Hazra and Vaughan have made a return to 
the writ substantially to the effect that they have not detained 
and do not detain her in their custody; that she is of full age; that 


she is still with them of her own free will; that they exert no . 


control over her; and that she comes to Court of her own accord, 
in pursuance of advice given by them. The case is one involv- 
ing elements which cause it to be a subject of remarkable public 
interest. In some sense, as the learned counsel for the defend- 
ants has mentioned, it necessarily represents a contest between 
creed and creed, and perhaps race and race; and no thinking man, 
I suppose, can avoid regretting exceedingly that this event should 
have occurred. I can readily believe that those gentlemen who 
are here placed in the unenviable position of appearing to en- 
courage a young Hindu girl, in the determination to sever her- 
self from her mother, her brothers, and the home of her childhood, 
are deeply conscious of the misfortune into which circumstances 
have placed them, for I can conceive no greater disaster than this 
as likely to befal the cause to which they are devoted, and I will 
say, the yet broader and higher cause which the intelligent por- 
tion of the European community has at heart. But with con- 
siderations of this sort, I have nothing to do. 

The writ of habeas corpus ad subjiciendum is in its aim single. 
It has for its object the vindication of the right of personal 
liberty. It is issued for the purpose of taking care that no 
subject of the Queen shall be illegally confined against his will 
It is issued on behalf of the person said to be illegally con- 
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fined. It is not issued for the purpose of lending the arm 
of the law to any person claiming to have authority over him. 
It is only where the person confined is under any personal 
disqualification, that the guardian or protector is looked to in the 
enquiry ; and in such a case, the Court considers that it sets the 
person confined at liberty by handing him over to the charge of 
his rightful guardian. Therefore, in the matter now before me, 
I can have no concern with what the mother and brothers of 
Ganesh Sundari Debi think or desire, until I have ascertained, if 
the fact be so, that she is not of age or discretion to judge for 
herself. Then what are the facts before me bearing on this point. 
I must look to the return, and so far as the facts there appear, I 
must take them as true. 

Mr. Kennedy was correct in urging that there are authorities 
in support of the position that the truth of the return to the writ 
may be controverted by affidavits; but so far as I am able 
to discover, and so far as my own experience has gone, those 
authorities are of very early date, and are not now binding. 
Later decisions have all gone the other way. In Comyn’s Digest (1) 
it is laid down that the Court must remand a prisoner if the 
return be sufficient, though false; and in Hawkins’ Pleas of the 
Crown, Book II, Chapter 15, section 78, it is said that “ it seems 
e to be agreed that no one can in any case controvert the truth 
“ of the return to a habeas corpus, or plead or suggest any matter 
“ repugnant to it; yet it hath been holden that a man may con- 
“fess and avoid such return by admitting the truth of the 
“ matters contained in it, and suggesting others, not repugnant, 
c which tale off the effect of them.” In Ez parte Beeching (2), 
upon the return to the writ of habeas corpus, it appeared that the 
person making the return had apprehended and detained Beech- 
ing and several other persons, under the provisions of 24 Geo. 
IIL, c. 47, and 45 Geo. IIL., c 121, on a charge of smuggling ; 
and Abbott, C. J. (than whom no more learned Judge has pre- 
gided over the Queen’s Bench at Westminster) allowed affidavits 
controverting the truth of the facts as stated for reasons which he 
gave as follows:—‘ The object of the Habeas Corpus Act, 31 


(1) Title Habeas Corpus, 438 F. (2) 4 B. & 0., 136. 
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“ Car. II, c. 2, was to provide against delays in bringing persons 
“ to trial who were committed for criminal matters. The person 
-“ making this return is not a person to whom the prisoners have 
“been committed for any such matter. The Aabeas corpus in 


ATTER OF 


‘this case was therefore a writ issuing by virtue of the Common gh AL Gasman 


“ Law, and I think that, under the circumstances, the 66 Geo. III, 
Co 100, s. 4, gives the prisoner aright to controvert the return.” 
Lord Tenderden thus placed the right to controvert the truth of 
the return upon the Act of Geo. III. The distinction in the 
cases seems to turn on this, namely, that, unless the 56 Geo. III, 
c. 100, applies (and it does not apply to this country), the re- 
turn to the habeas corpus cannot be questioned on the occasion 
of determining the validity of the detention. 

I think that all the cases cited by Mr. Kennedy and Mr. 
Ghose tend to confirm that view. If there had been the 
power at Common Law, the very learned Judges who deter- 
mined those cases would certainly not have been ignorant of it, 
and could hardly have felt the hesitation which they expressed in 
regard to the question whether or not affidavits, repugnant to 
the return, could, under any circumstances, be admitted. I pointed 
out, however, during the argument, several modesin which the 
person making the return may be made responsible for it, and in 
more than one of these courses of procedure, affidavits are, no 
doubt, admissible for the purpose of proving falsehood in the 
return. In one stage of In re Leonard Watson (1), for instance, 
affidavits were, I believe, used for sucha purpose. But while the 
truth of the statements in the return cannot, as I think, be 
questioned, it is certainly clear that the return may be amended. 
It is unnecessary to quote authorities in support of this last 
position, At the commencement of the case, I allowed this 
return to bé amended, and it is enough to say now that I have 
more than one decision before me to show I had authority to do so. 
Then, looking at this return, among other things I find it thus 
stated :—“ On the evening of Friday, the 29th day of April last, 
«S, M. Ganesh Sundari Debi, alias Mani, in the said suit 
“named, of her own free will and accord, and without any force, 


(1) 9 A. & B., 731. 
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“ threat, persuasion, or inducement, came to the mission premises 
“at Amherst Street aforesaid, dnd then’ being of an age and 
“condition at which she lawfully might and could choose and 
«c determine her own place of residence, did, in the exercise of 
“her own discretion, thenceforth remain and reside without any 
“ restraint whatsoever; that the age of the said S. M. Ganesh 
“ Sundari Debi, on the said 29th day of April last, was upwards 
“of sixteen years, that is to say, of the age of seventeen years 
“ or thereabouts.” l 

I have also had an interview with the young lady, in which 
she told me that she was under no restraint, and that she pre- 
ferred to remain where she was, rather than go back to her 
mother. If then by law Ganesh Sundari is possessed of a 
personal discretion in this matter, I have no alternative but 
to dismiss Mr. Kennedy’s motion. There is no doubt that, in 
England, the discretion, in regard to the matter of personal 
freedom, does not involve directly the element of minority. 
A large number of well known cases have been discussed by 
counsel on both sides, and, I think in all of them, it is 
held that the discretion for this purpose is a matter to be 
judged of by reference to the circumstances of each case, 
with, however, this limitation, namely, that in England, it has of 
late been determined by inference from the criminal enactments 
that, below a certain age, the law does not allow a discretion on 


‘the matter to a female infant. The latest case on tha® point 


is Queen v. Howes (1). In that case the Chief Justice says that 
the enactment to which he refers points out the age of sixteen 
as the age up to which a child ought to remain under parental 
control. His words are:—‘ By the Statute 9 Geo. IV, © 31, 
“ 3,20, the unlawfully taking away an unmarried girl, underthe age 
“of sixteen, outofthe possession, and against the will, of her father, 
“is a misdemeanor, notwithstanding the consent of the child.” 
We may safely act by the guidance of the light thus thrown on 
the subject, and say that, until the ag@of sixteen years, a young 
woman cannot choose to act for herself. The decision given 
by the Chief Justice apparently was not limited to the case of 
a female, but his argument was so. I entirely adopt the rea- 
(1) 30 L. J. M. C., 47. 
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soning which the Court “followed in that case. In this conn- 
try we have the Penal Code, section 361 of which makes it an 
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offence to take or entice a female child under sixteen years of Vavonan, 


age out of the keeping of her lawful guardian. The words law~ . 


okie Te 


. ful guardian in this section include any person lawfully en- 8. i "Gass 


trusted with the care or custody of such minor. 

I understand by the words of the section that the Legislature 
here contemplated a case where the abductor had obtained the 
consent of the girl. It follows then that, in this country, as in 
England, a girl under sixteen has not a discretion such as enables 
her by giving her consent to protect any one from the criminal 
consequences of inducing her to leave the keeping of a lawful 
guardian; in other words, she is not allowed by law to choose for 
herself. But this young lady I must take to be above sixteen years 
of age; the return to the habeas corpus says she is seventeen. 
She is therefore outside that class of minors whom the Penal 
Code impliedly deprives of all choice in this matter, and I have not 
been shown any authority in support of the contention that a 
girl of upwards of sixteen years of age has no discretion with 
regard to her personal freedom. It is true that Mr. Ghose refer- 
red me to some venerable and venerated precepts of Hindu 
sages which have the effect, ashe himself said, of placing a woman in 
a legal dependence on the males of her family for her whole life. 
If, on the occasion of this return (where I may remark I am not 
trying ‘and adjudicating upon a question of civil rights as between 
party and party), I am bound to give weightto this class of author- 
ities, this consequence must follow, namely, that no woman of 
any age could be liberated from restraint placed on her by the 
head of her family, notwithstanding it was completely against her 
will, and such a result would, in truth, amount to a suspension of 
the Habeas- Corpus Act for all female members of the Hindu 
community, It is sufficient to state the necessary consequence 
of such an argument to show that I ought not now to allow 
myself to be influenced by it. While this case has lasted (now 
some days,) `I have thought over carefully and anxiously this 
last issue, i e, what amount or kind of personal disqualifica- 
tion or infirmity ought tolead this Court to refuse discretion to 
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a female who is upwards of sixteen years of age. From:the begin- 
ning I feltno doubt on any other matter brought before me, 
but on ‘this I. confess my mind has at times wavered, and my 
hesitation was not a little increased by my interview with the 
girl. I have no reason, from my own observation for supposing 
that the return in the matter of age is incorrect, and indeed, if 
Thad such reason, it would not be in such a shape that I could 
give it.effect. But I am bound to say that I could not avoid 
drawing the conclusion that'the young lady is, as far as my judg- 
ment goes, exceedingly ignorant on matters of general inform- 
ation, and very ill-informed on that particular subject which, she 
says, has engaged her attention, and has been the particular 
purpose of her masters to instruct her in for the last two years. 
It appeared to me, from that undoubtedly very short interview, 
that she does not possess in regard to it any very tangible idea 
which tan be termed accurate. Her ignorance of the structure 
of the one' Sacred book seemed to me something in itself mar- 
vellous, considering that (as I understood her) it has of late been 
almost the sole object of her studies. I cannot blind myself 
to the dangers which must be incurred when a person so young, 
ignorant, and uninstructed as this person appears to be, takee the 
perilous step of leaving the ‘society of those who have been 
about her all her life, and goes to strangers whose very pames 
she does not know. ‘Still I could see nothing in her to indicate 
that she has not sufficient capacity of mind to choose’ in the 
matter of her own freedom: for nothing, I apprehend, can 
be clearer than that personal discretion of that sort does not, 
in the eye of the law, depend on the mental culture or state of 
instruction of the individual. If it were so, there would be 
an end to' the liberty of the poor and ignorant. On the whole, 
I think that Ganesh Sundari Debi is a young woman who has 
attained’ an’ age, when the law will allow her to speak for herself. 
I can perceive no such special disqualification as would justify 
me'in keeping from her that liberty to which all alike, without 
regard to sex, are entitled. I only trust she will exercise that 


‘power of choice as may be best for her welfare. I must 


dismiss Mr. Kennedy’s application. Ganesh Sundari must be 
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brought before me into Court, when Iwill tell het that she may 1870 
go where she likes (1). es 
i Application refused.  Vavonax. 
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Before Mr. Justice Markby. 


JOSEPH EZEKIEL JUDAH anv avoruer (Peaintirrs) v. AARON BYE 1870 
NUSSEEM EZEKIEL JUDAH anp ormars (DEFENDANTS). August 12. 
Will—-Void Bequast— Uncertainty — Superstitious Uses. 
N.E. J, a Hebrew merchant, domiciled in Calcutta, and possessed of both 
real and personal property, died, leaving a wil, by which, after appointing 
his mother, K. E. J., and his brother, J. E. J., execntrix and executor thereof, 
and making various bequests and provisions, he made the following bequest 
of the residue of the property: “And what may remain after payment of the 
“ above-mentioned sums as well as the debts, shall remain under the control of my 
“brothers 8 E. J. and J. E. J., for the purpose of defraying therewith the expenses 
“for the year and making charitable distributions as commanded, and giving alms 
“for my spiritual benefit according to their judgment.” Held, assuming that the 
High Court should act in conformity with the English Court of Chancery in carrying 
out charitable bequests, that as far as the bequest related to giving of alms for the 
testator’s spiritual benefit, it was void for uncertainty. The “defraying expenses 
and making charitable distribution ” were limited by the bequest to the year within 
which the testator died. 
Semble.—The English rule of law which prohibits the bequest of money to super- 
stitious uses, has no application in India. 


Nusseem Ezekiel Judah, a Hebrew merchant, domiciled in 
Calcutta, died on the 15th April 1865, possessed of real and 
personal property within the jurisdiction of the High Court at 
Calcutta, leaving him surviving his mother, Khatoon Ezekiel 
Judah, his two brothers, Joseph Ezekiel Judah and Sassoon 
Ezekiel Judah, the plaintiffs, his wife Sarah, one of the defend- 
ants, now the wife of Aaron Raphael Belilios, his son Aaron 
Hye Nusseem Ezekiel Judah, and his daughter Furha Nugseem f 
Ezekiel Judah, also defendanta. 

Before his death, Nusseem Ezekiel Judah made a will, in the 
Arabic language and Hebrew character, dated the 10th April 

(1) The gir' was then brought into having had an interview with her mother, 


Court; and after boing told by the Judge she chose to remain with the defondants, 
that she might go where she pleased, and 
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-1870 1865, of which the following was accepted by all parties as a 
posers correct translation :— 
J toes te I, Nusseem Ezekiel Judah, in perfect understanding and sound 
Aanox Hrs health, do make this will, for this purpose, that afterwards when 
NussEgat A ' . 
Erez my time comes, and I depart this world by the command of 
" Almighty God, it is proper for my executors, who are my mother 
Khatoon Ezekiel Judah, and my brother Joseph Ezekiel Judah, 
to act and perform, according as stated below, that is with respect 
to the houses and money which I die possessed of. The same 
must be distributed in this manner, that is the five houses (called) 
Fenwick buildings, and the house No. 3, in Council House Street, 
and the house No. 48, Chowringhee Road, and also the house 
No. 5-1, Dacre’s Lane. The said houses will remain for my son 
Aaron Hye, together with the income derived therefrom, and 
the same must neither be sold nor made over into his hands, but 
remain under the control of my executors aforesaid. They are 
to receive rents, and pay all the expenses, and what may remain 
clear or net, after payment of all the expenses, with the same they 
are to purchase for him Company’s papers, once in every sixth 
month, and also they are to lay up a sum to the amount of five 
thousand rupees in cash, and with the same they are to purchase 
for him Company’s paper, which shall remain under the control 
of my executors aforesaid, until he completes the age of twenty- 
one years. In like manner they are to keep or preserve for my 
daughter, Furha, the House No. 4, Humayoon, The same must 
neither be sold nor made over into her hands, but remain under 
the control of my executors aforesaid, who are to receive rents 
and pay all the expenses, and what may remain clear net (with 
that) they are to buy for her Company’s papers until she com- 
pletes the-age of twenty-one years, or until it be in her fortune 
to be married. Now as respects the houses remaining in excess 
of these houses, which are set apart for my son, Aaron Hye, and 
my daughter, Furha, aforesaid, that is to say the house No. 16 
Armenian Street, and the house No. 16, Armenian Street (these 
two houses) must be sold, and in case I die possessed of money, the 
same must be added to the price of the houses sold, namely the 
house No. 15, Armenian Street, and the house No. 16, Armenian 
Street. In the first place, it is necessary for them to liquidate ` 
all my debts in Calcutta, as well as in other districts or provinces, 
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and what may remain after the payment of the debts out of that 
they must first give to my wife, Sarah, the daughter of David 
Hakeem Aaron Gubboy, the sum of twenty-five thousand rupees 
‘only, and the jewels, which are with her, are her property. In like 
manner, the house No. 63 in Creek Row, which I have assigned 
to her (literally put down in her name) is also her property. 
Except the above property, there remains for her no kind of 
property, even a single rupee, and further my executors aforesaid 
will receive all the debts owing to me from people in Calcutta, 
as well as in the other districts or provinces, and likewise they 
will pay all the debts due by me. And my said executors shall 
be able (competent) to take possession of all the shares as well 
as insurance shares which I may be possessed of, and they shall 
be able to sell the same, and my executors aforesaid will adjust 
accounts with them (the partners) of all partnership transactions 
which I have with people. And what may remain, after pay- 
ment of the above-mentioned sums, as well as the debts, shall 
remain under the control of my brother, Sasoon Ezekiel Judah, 
and my brother Joseph Ezekiel Judah, for the purpose of defray- 
ing therewith the expenses for the year and making charitable 
distributions as commanded, and giving alms for my sptritual 
benefit according to their judgment. Now, as regards the houses 
which I have set apart for my son Aaron Hye, should any tvent 
(mishap) befal him, which God forbid, before his completing the 
age of twenty-one years, or before his marriage (then) those 
houses shall be sold, and the sale proceeds, as well as the income, 
shall be distributed in the following manner. One-fourth will go 
to my daughter Furha, half to my brother Joseph Ezekiel Judah, 
and one-fourth tomy brother Abdoollah Ezekiel Judah. Issued 
from Calcutta, and written on Monday the 14th of Neesam 625, 
corresponding with the tenth of April of the year one thousand 
eight hundred and sixty-five. 
Nussemm EZEKIEL JUDAH. 


Witness to this Witness to this 
Ibraham Shaloom. Hyam Baruk 
Solomon Simon. Myer Hyam.” 


Khatoon Ezekiel Judah, the executrix named in the said will, 
renounced probate, and probate was granted, on the 10th May 
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1865, to Joseph Ezekiel Judah alone, ‘and he thereupon took 
possession of the estate and effects-of the testator. Subsequently, 
on the 21st July 1869, Joseph Ezekiel Judah, by deed duly 
executed in exercise of the powers given by Act XXIV of 1867 
(The Administrator-General’s Act,) appointed the then Ad- 
ministrator-General of Bengal, and his successors, to ‘be exe- 
eutor and trustee of the said will in the place of him, Joseph 
Ezekiel J udah, and the residue of the testator’s estate, consisting 
of Government securities to the extent of rupees 20,500 of the 
5 per cent. loan, a share in the Port Canning Dock and Recla- 
mation Company limited, and rupees 511-3-7 in cash came into 
the hands of C. S. Hogg, the then Administrator-General. ` 

On the .15th February 1870, Joseph Ezekiel Judah and 
Sassoon Ezekiel Judah filed their plaint, against the defendants 
Aaron Hye Nusseem Ezekiel Judah, Farha Nusseem Ezekiel 
Judah, Sarah Belilios and Charles Swinton Hogg, the then 
Administrator General of Bengal, charging, that according to 
the true intent and meaning of the will,’ the residue, after pay- 
ments made for the purpose of providing for the one year’s 
expenses of the deceased, ought to be delivered up to them as 
trustees for the purpose of charity for the benefit of the soul 
of the deceased, according as they should think proper. 

There was no dispute as to the facts, and the only question 
before the Court was the construction of the passage “ And 
“ what may remain after payment of the above-mentioned sums, 
“ags well as the debts, shall remain under the control of my 
“ brother Sassoon Ezekiel Judah and Joseph Ezekiel Judah, for 
“ the purpose of defraying therewith the expenses for the year 
“ and making charitable distributions as commanded and giving 
“alms for my spiritual benefit according to their judgment.” 

Evidence was given, on behalf of the plaintiffs, to show that it 
was customary, on the death of a Jew in the station of life of 
the testator, to expend sums of money in prayers and charitable 
distributions for the space of one year from his death. 


Mr. Kennedy and Mr. Wilkinson for the plaintiffs. 


Mr. Cowell and Mr. Bonnerjee for Aaron Hye Nusseem, Eze- 
kiel Judah, and Furha Nusseem Ezekiel Judah. 


D x 


vou. Vj.“ HIGH COURT, 
Mr. Woodroffe and Mr. -Evans for Sarah Belilios. 


The- Advocate- General (Offg.) and Mr. Piffard for the Admi- 
nistrator-General. 


Mr. Kennedy for the plaintiffi—It was the intention of the 
testator to confer a benefit upon his soul, and he gives a discre- 
tion to the trustees as to the mode of the application of the 
money. The Court can only interfere with them, if there is a 
clear dereliction on their part in not applying the money for 
the purposes set out in the will. It will probably be contended, 
by the other side, that this bequest is not for any philanthropical 
object, but only for the benefit of his own soul, and therefore 
that itis not good, but this could not be sufficient to render the 
bequest void. A bequest to-superstitious uses will ‘be carried 
out by a Court in India, whatever the English law on the 
subject may be. Andrews v. Joakim(1), which extends the appli- 
cation of the decision in-Das Merces v. Cones (2). In Read v. 
Hodgens (3) a bequest of residue for masses for the testator’s 
soul was held to be valid, and not void as a superstitious use. 
In the matter of Michel?s Trust (4) is in point. In that 
case the Master of the Rolls puts the bequest for reading prayers 
on the same ground as a charity. As we are not here affetted 
by the Statutes regarding superstitious uses, we have a gift in 
the nature of a charitable gift, and one in the discretion of the 
trustees, and the Court is bound to carry it out. Such a gift 
would, no doubt, be carried out by the Court of whanoeny, if it 
had not the suspicion of a superstitious use. 

Mr. Cowell for Aaron Hye Nusseem Ezekiel Judah and 
Farha Nusseem Ezekiel Judah.—The plaintiffs sue as residuary 
legatees of what they say is a well defined trust. With regard 
to the bequest for superstitious uses, the cases cited by the other 
side show that such bequests are not void; but I would refer to 
them for a different purpose, in so far as they show that the 
bequests mentioned in them were particularly defined, but here 


(1) 2 B. L. R., O. C., 148, (3) 7 Ir. Eq. Rep., 17. 
(2) 2 Hyde, 65. $ - (4) 28 Beavan, 39. 
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we havą an undefined bequest for giving alms, and it is not a good 
one.—1 Jarman on Wills, 3rd edition, pp. 189, 195. [MAREBY 
J.—The gift may be both for superstitious and charitable 
uses, the motive may be superstitious, but the object charitable. ] 
Yes, but when a bequest is for charitable purposes and also for 
purposes of an indefinite nature, the bequest is void— Vezey v. 
Jamson (1). The clause now in question is split up into three 
sections, the first relating to the expenses of the year, the second 
to charitable distributions as commanded, and the third to giving 
alms for the testator’s spiritual benefit. In the case of similar 
gifts there are authorities to show they are void: In Williams v. 
Kershaw (2), a direction to apply the residue of personal estate 
for such benevolent, charitable, and religious purposes, as they, 
in their discretion, should think most advantageous and beneficial, 
was held to be void for uncertainty. [Mr. Kennedy.—That 
case isoverruled by Miller v. Rowan(3).| No, it had never been 
reported, but having been referred to in Miller v. Rowan (3), 
it seems was published by the reporter ; besides Williams v. 
Kershaw (2) has been followed, In Morice v. The Bishop of 
Durham (4) a bequest ia trust for such objects of benevolence 
and liberality, as the trustee in his own discretion should most 
approve, cannot be supported as a charitable legacy, and is, there- 
forepa trust for the next of kin. The first bequest cannot be 
defined, nor can the second, and it is impossible to say what is 
commanded in the third. You cannot apportion the bequést; 
if part is valid, and part void, the whole is void. Morice v. 
The Bishop of Durham (4), Vezey v. Jamson (1), Thomson v, 
Shakespeare, (5). The words “as commanded” clearly make 
the bequest void. See Aston v. Wood (6). 


Mr. Piffard for the Administrator General.—It has been sug- 
gested that Williams v. Kershaw (2) and Morice v. The Bishop of 
Durham (4) have been overruled by Miller v. Rowan(3). Such 
is not the case, on the contrary the judgment of Lord Brougham 


. respects those cases. Miller v. - Rowan (3) was decided on the 


(1) 18, & 8., 69. (4) 10 Ves, 522. 
(2) 5 CL & F, liL. (5) 1 Johnston, 612, 
(8) Id, 99, (6) Ls B., 6 Eq,, 41% 
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Scotch law only, not on the English. This bequestmust be treated 
disjunctively, and the Court would have to decide what kind of 
alms are for the benefit of the soul, and if it so decides, that it 
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does what the Court of Chancery would not do. Itappears there Aaron Hrm 


was a residue of upwards of thirty thousand rupees, and it 
could hardly haye been the intention of the testator to leave 
such a large residue to charitable and superstitious uses only. 


Mr. Evans for Sarah Belilios, argued in the same interest, 
and cited Ommaney v. Butcher (1). Alms for the benefit of 
the testator’s soul.cannot be put any higher than a private 
charity, and the Court will not carry out a charity of this 
description—-Nash v. Morley (2). 

(Upon Mr. Kennedy rising to reply, Mr. Piffard objected, on 
the ground that as no evidence liad been adduced on behalf 
of the defendants, the, plaintiffs had no right of reply. 
Marxsy, J.—This is‘in the nature of a special case, and 
I am of opinion that the plaintiffs have a right of reply. Besides, 
here Mr. Kennedy could not anticipate the arguments of the 
side opposed to him, and it is right that an opportunity should 
be given to him to answer the defendants’ arguments.) 


Mr. Kennedy, in reply.—A long list of cases has settled 
the rules for the construction of documents, and one of the rules 
is that if the Court cannot understand an expression made use 
of in a document, it ought to take extrinsic evidence— Attorney 
General v. Shore (3). A willis no exception to the rule— Shore 
v. Wilson (4). Here if the Court cannot understand the expres- 
sion “as commanded,” it ought to take evidence—Nightingale v. 
Goulburn (5). The doctrine of cy pres applies. 


Markey, J.—This is a suit brought by the plaintiffs, as trus- 
tees and legatees under the will of Nusseem Ezekiel Judah, to 
recuver a sum of money, now in the hands of the Administrator 
General, which they allege to be the residue of the testator’s 


(1) 1 T. & R., 260. (4) 9 OL & F., 356. 
(2) 5 Beav., 177. (5) 5 Hare, 484; B. O 2 Phill., 594. 
(3) 7 Sim., 309. : 
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estate, and which they claim under the following clause in the 
testatox’s will :—“ And what may remain, after payment of the 
above metitionéd sums as well as all the debts, shall remain 
under the control of my brother, Sassoon Ezekiel Judah, and my 
brother Joseph Ezekiel Judah, for the purpose of defraying there- 
with the expenses for the year, and making, charitable distribu- 
tions as commanded, and giving alms for my spiritual benefit 
according to their judgment.” 

I divide this bequest into two parts. I think that down to the 
word “commanded” the testator is speaking of the expenses 
and charitable distributions which the witnesses say are consi- 
dered necessary according to the tenets of their religion, and 
which are confined to the first year after the testator’s death. In 
the remainder of the sentence he is, in my opinion, speaking of 
such giving of alms after the year has expired as (though not 
necessary) is beneficial to the soul of the testator. 

The defendants all contend that the bequest fails. They are 
not agreed as to what becomes of the residue if this be so 
held, but that question is not now before me. 

It has been held here, and for the purposes of this case I 
adopt that holding, that the English rule of law which prohibits 
the bequest of money to superstitious uses has no application 
in this country. 

It has also been assumed, on all hands, in the course of this 
argument, and for the purposes of this case I assume it also, 
that because the English Court of Chancery departs from its 
ordinary rules where charitable bequests are ‘concerned, and 
undertakes to seo them c&rried into execution however indefi- 
nite they may be, this Court should do the same under similar 
circumstances. 

Notwithstanding these wide assumptions however in favor 
of the bequest, I still think that part of it which appropriates 
the residue to giving alms for the testator’s spiritual benefit 
ought not to be considered valid. This is not a purely chari- 
table bequest. The ultimate object of the bequest is the testa- 
tor’s own spiritual benefit. If, therefore, the bequest were to be 
held valid, this Court, in performing its duty of superintending 
the administration of the trust, would have to try every appli 
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cation or proposed application of the funds by two distinct tests. 
It would have to ascertain, first, whether it was “ a giving of 
alms,” and secondly, if it was such a giving of alms as would be 
for the testator’s spiritual benefit in accordance with the doc- 
trines of the Jewish religion. We have, therefore, a vague bequest, 
with a vague restriction upon it. Whetheror no, if this Court 
were to make the attempt, it could ascertain what giving of 
_ alms would, and what giving of alms would not, be for the testa- 
tor’s spiritual benefit, I am hardly in a condition to say. But as 
I understand the English cases, that is not the kind of inquiry 
which even the English Court of Chancery will undertake, and 


if it would not be undertaken there, I should certainly Bay it 


ought not to be undertaken here. 

‘Whether or no the bequest is valid, so far as it relates to the 
expenses and charitable distributions within the year which, 
under the Jewish religion, are said to be considered necessary, is 
a point which does not arise in this case; and I wish it to be clearly 
understood that I express no opinion upon it. I think that, for 
the decision of that point, other principles would have to be 
taken into consideration than those which are involved in the 
case before me, 

All I now hold is that, so far as the bequest to the plaintiffs 
relates to giving of alms for the testator’s spiritual benefit, it is 
void for uncertainty; that so far as it relates to other matters, 
they were all to be performed within the year of his, the testator’s, 
death, which year has expired. The plaintiffs, therefore, cannot 
claim the fund now in the hands of the Administrator General, 
and the suit will be dismissed. The costs of all parties as be- 
tween attorney and client will be paid out of the fund on 


scale No. 2. 
Judgment for defendants. 


Attorney for the plaintiffs: Mr. Caraptet. 


Attorney for Ongshooprokash Gangooly, guardian for the 
infant defendants, A. H. N. E. Judah and F. N. Judah: Baboo 
W. C. Bonnerjee. 


Attorney for the Administrator General: Mr. Dover. 
Attorney for Sarah Belilios: Mr. Moses. 
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[APPELLATE CIVIL.] 


Before Sir Richard Couch, Ki., Chief Justice, Mr. Justice L. S. Jackson, and 
Mr. Justice Glover. 


1870 THAKUR JIBNATH SING (Puaintier) v. THE COURT OF WARDS 
July 12. AND ANOTHER (DEFENDANTS). 
THE COURT OF WARDS (onz or rem Daranxpants) v. THAKUR 
JIBNATH SING (Praintire).* 


Hindu Law— Inheritance— Mitakshara—Great-Grandson—Sapinda— 
Gentile—Bandhu— Cognate— Father's Sister's Son. 


The great-grandson of the great-great-great-grandfather of the deceased is, accord- 
ing to the Mitakshara, a nearer heir to the deceased than his father’s sister’s son. 

THis was a suit for recovery of possession of the Raj and 
immoveable property in Pergunnas Ramghar, &c., on the ground 
of title by inheritance. 

The following pedigree will show the state of the parties and 


the relation in which they stood to the deceased Raja Triloke- , ` 


nath Sing : 
Common Ancestor 
Tex Bing. 
Ist wife. tnd wife. 
Paresnath Sing. Bodho Sing. 
j Muninath Sing. Janardan Sing. 
Bidnath Sing. Barmnarnyan Sing, 
| Defendant, 
Latchminath 8mg, Shambunsth Sing. amici mother. panes Sing. 
Plamtiff. Tnilokenath Sing. 


The defence set up was (inter alia) that, according to the family 
usage, the plaintiff was not entitled to the possession of the dis- 
puted Raj in the presence of the defendant, who was the heir 
and the rightful proprietor. 

The Deputy Commissioner held that, according to the Mitak- 

‘shara, a sapinda had a right to inherit before the bandhus ; and 


* Regular Appeals, Nos. 82 and 120 of 1869, from the decree of the Depnty 
Commissioner of Lohardagga, dated the 24th February 1869. 
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that as the plaintiff was a bandhu, and the defendant a sapinda __ 1870 

to Trilokenath, the plaintiff was not entitled to succeed. He, , THARUR | 

accordingly, dismissed the plaintiff’s suit. ae eee 
The plaintiff appealed to the High Court. Warne. 


Mr. Mackenzie (Baboos Kaliprasanna Dutt, Shamlal Mitter, 
and Mahendralal Seal with him), for the appellant, contended 
that, according to the Mitakshara, the plaintiff was entitled to 
succeed to the property in preference to the defendant, and 
cited Mitakshara, Chapter II, Section 2, verse 1 ; Chapter II, 
Section 10, verse3; Chapter I, Section 1, verse 5; Sheo 
Sahai Sing v. Omed Koonwur (1); Chapter II, Section 10, 
verse 2, The judgment of the lower Court proceeded upon the 
hypothesis that all gentiles take before bandhus ; but a great- 
grandson has no place in the line of succession—Mitakshara, 
Chapter II, Section 2, verses 1, 2; Vivada Chintamani, para- 
graph 9; Mitakshara, Chapter II, Section 5; Rutcheputty Dutt 
Jha v. Rajundernarain Rae (2); Smriti Chandrika, 209, verse 7. 


Baboo Kaliprasanna Dutt on the same side.—The Mitak- 
shara does not go beyond son and grandson—Chapter II, 
Section 5, verses 2, 4, 6. Sons do not mean all descendants, 
for then “ their issue” would be a tautology. The word in the 
original for issue is Sunava. Reading these Sections together 
it would appear that a complete enumeration has been given, 
for the law was promulgated by the sages to avoid dispute. 
Gotroja does not mean every one born in the family. It is ex- 
plained in Chapter II, Section 2, verses 4,5. The commentary 
of Subhadini on the words of verse 1, Section 6, Chapter IT, 
Mitakshara, distinctly gives the enumeration. This is quoted by 
Colebrooke and West and Buhler. The interpretation of Putra 
in Rutcheputty Dutt Jha v. Rajundernarain Rae (2) is not 
correct. He cited Laksmibai v. Jayaram Hari (3), Chowtreea 
Run Murdun Sein v. Sahib Purlad Sing (4), Collector of Tirhoot 
v. Huro Pershad Mohunt (5). 


(1) 6 Sel, Rep., 301. (4) 7 Sel. Rep. 292. 
(2) 2 Moore’s L A., 182, (5) 7 W. B., 500, 
(3) 6 Bom, H. C. Rep., 152. 
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Baboo Annada Prasad Banerjee (Baboos Mahesh Chandra 
Chowdry and Ramesh Chandra Mitter with him), for the res- 
pondent, contended that Gotroja means “ sprung from the same 
family.” The Mitakshara lays down only certain principles to 
regulate succession, but does not give an exhaustive list of heirs. 
Mitakshara,Chapter IT, Section 3, verse 3: “ To the nearest sapin- 
da, the inheritance next belongs.” Gentiles sprung from the same 
family are divided into two classes—those connected by pinda 
(faneral cake), and those connected by libation. Chapter II, 
Section 5, verse 5 gives the manner of the succession of those 
connected only by libation of water; the great-grandson is not 
mentioned in the list. There, the meaning of son is plain; 
the author was dealing only with the “nearest sapinda.” But 
a great-grandson is a remote sapinda, for he offers only pindas to 
two of the ancestors of the deceased, whereas a grandson offers 
pindas to three ancestors of the deceased conferring greater benefit. 
Keeping in mind that the sapindas would succeed, the author 
enumerates only two in descent of each sapinda, Thegreat-grand- 
son comes in after exhausting the ascending line to the seventh 
degree—Grady’s Hindu Law, page 227. The father, grandfather, 
and great-grandfather are the nearest sapindas. The other 
ancestors are partakers of the lape (or wipings of the kusa grass). 
The grandfather’s son can offer pinda to his grandfather, great- 
grandfather, and great-great-grandfather. The great-grandfather’s 
gon offers pinda to his great-great-great grandfather. But the 
great-grandson of the -grandfather would offer /apeto the great 
great-grandfather. In Amrita Kumari Debi v. Lakhinarayan 
Chucherbutty (1), it has been held that the list of bandhus is not 
exhaustive—citing Parasara Madhava. This shows that only the 
principle had been laid down. Yajnavalkya himself declared that 
the gentiles would take before cognates. Chapter II, Section 3, 
verse 3, Mitakshara, adopts the principles of Menu. The brother 
of the whole blood takes before the brother of the half blood. 
Whether the word pinda means “ funeral cake” or “ body,” the 
principle is not altered. First the gentiles would take, then the 
cognates. The plaintiff is only a cognate, whereas the defendant 


(1) 2 B. I. BF. B, 28. 
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isagentile. Menu, Chapter V, verse 6 defines asapinda. Menu, 1870 
Chapter IX, verse 186: The word “ son” as used in the Mitak- Inox Boxe 
shara is a generic term, meaning “ descendants:” see note to, 

RE Cover oF 
verse 3, Section I, Chapter I, Mitakshara. He then cited  Wanps 
1 Strange’s Hindu*haw, p. 145; 3 Colebrooke’s Digest, page 33 ; 
Shoodhyan v. Mohan Panday (1), Duroo Sing v. Rai Sing (2), 
and Agur Singh v. Ram Singh (3). 


Baboo Kaliprasanna Dutt in reply. 
The judgment of the Court was delivered by 


Covou, C. J.—This is an appeal from the decision of the 
Deputy Commissioner of Lohardagea, dismissing the plaintiff’s i 
suit with costs. “he suit was brought to obtain possession of the 
Ramghar estate, as heir to Trilokenath Sing, deceased. The plain- ' 
tiff is the son of the sister of Trilokenath’s ‘father, and the defend- 
ant, Barmnarayan, is the great-grandson of the great-grandfather 
of the grandfather of Trilokenath; and the main question which 
- has been raised in this appeal is, whether the plaintiff is, under 
the law contained in the Mitakshara, the heir to the deceased 
Trilokenath,in preference to Barmnarayan, it being assumed that, 
by the custom of the family, the defendant, Maharani Hiranath 
Kumari, the mother of the deceased, is incapable of inheriting. 
The argument for the plaintiff has been rested upon the inter- 
pretation, which it is contended should be put on the 5th Section 
of the 2nd Chapter of the Mitakshara; and it is said that in that 
section the author refers to the text in Section 1, verse 2, and 
enumerates the heirs ; and that only those are gentiles ( Gotrojas) 
who come within the scheme of Section 5, by which it is said 
the collateral succession is limited to the grandson of the com- 
mon ancestor, the degrees being reckoned in the direct line, 
and on failure of these the cognates succeed. Thus Barmnarayan, 
who is a great-grandson of the common ancestor would be 


(1) 8. D. A. N. W. P., 1863, 134. (3) 2 8. D. A., N. W. P., 1865, 4. 
(2) Id., 1864, 521, i 
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excluded; and the plaintiff, who is the nearest cognate, entitled 
to the inheritance. 

Before noticing the decided cases upori the point, we think we 
had better consider the text of the Mitakshara. 

In Chapter II, Section 1, verse 2, the rule of Yajnavalkya 
is given: “The wife, and the daughters also, both parents, 
brothers likewise, and their sons, gentiles, cognates, a pupil, and 
a fellow student; on failure of the first among these, the next 
in order is indeed heir to the estate of one who departed for. 
heaven leaving no male issue. This rule extends to all (persons 
and) classes.” f 

In Section 5, the author having, in the previous sections, com- 
mented on the right of the wife, the daughters and the daughters’ 
sons, the parents and the brothers, proceeds to comment on the , 
succession of the gotrojas, or gentiles. In the first place the 
paternal grandmother takes the inheritance, and on failure of 
her “ the paternal grandfather, the uncles, and their sons” —(Sec- 
tion, 4): “On failure of the paternal grandfather’s line, the 
paternal great-grandmother, the great-grandfather, his sons, 
and their issue inherit”— Section 5.) It is argued that the 
author thus limits the inheritance to the grandsons of the paternal 
grandfather and paternal great-grandfather ; and that the words 
which follow—* In this manner up to the seventh degree must 
be understood, the succession of kindred belonging to the same 
gereral family,”—apply the same rule to the descendants of 
remoter ancestors. If this be the interpretation, the author of the 
Mitakshara does not expound the text of Yajnavalkya by 
stating the order in which the gotrojas, or gentiles, are to suc- 
ceed, but he makes a different rule of succession by which some 
of them are altogether excluded from the.inheritance, the text 
of Yajnavalkya being that, on failure of the gentiles, the cog- 
nates (the next in order) are to succeed. 

It is reasonable to suppose the author intended to state the 
order of succession among gotrojas rather than to introduce 
a different rule; and it has been suggested in the argument 
for the respondent that the making the enumeration in the col- 
lateral line cease at the grandsons is explained by the offering 
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of funeral oblations, It is argued for the respondent that as 1870 
the sapindas are of two grades, the nearer who offer and par- p TXAKUR g 
take of pinda (the rice ball) entire, and the remoter who offer ETRAS AS 
and partake of merely the wipings of the hands. The author, Wasps. 
keeping in mind the text’ he had before cited in Section 3, 

verse 3, and Section 4, verse 5: “To the nearest sapinda 

the inheritance next belongs,” enumerates the sapindes in the 

order of propinquity, omitting the great-grandsons of the father, 

of the paternal grandfather, and of the paternal great-grand- 

father, because they are remoter than the kindred he mentions. 

And the passage in Subhadini translated in the note at page 144, 

West and Buhler is consistent with this. It is “ on failure 

of the father’s line, the line of the father (must be understood 

to) end with the brothers and their sons,” which may mean for 

the purpose of determining who are the nearest sapindas. It 

cannot be supposed that it was intended entirely to exclude the 

father’s great-grandson, and that the inheritance should go to 
another family. 

That the 5th section was not intended to be an exhaustive 

enumeration of the gotrojas, but only a statement of the order 

in which they would take seems to be the interpretation which 

is consistent with the text which was being expounded, and with 

the ruling principle of the Hindu law of inheritance, and ought 

to be préferred. But the question is really settled by the decision 

in Rutcheputty Dutt Jha v. Rajundernarain Rae(1). It was there 
-held that, by the Hindu law in force in Mithila, the party in 
possession being descended in the sixth degree in the paternal 

line was to be preferred to the maternal line. At the close of 

the judgment it is said that the Mithila law was against the 

claim of any relation’on the mother’s side till those on the 
father’s side to the seventh degree have been exhausted. Some 

of the authorities quoted in that case, the Vivada Chintamani, 

and Vivada Chandra, for instance, do not belong to the Benares 

school, by the law of which the case before us is governed ; but 

this is not a point upon which there appears to have been a 


(1) 2 Moore’s I. A,, 133. 
58 
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difference between the Mithila and Benares schools. In Mussa- 
mut Dig Dayi v. Bhatan Lal (1), it was held by Mr. Justice 


(1) Before Mr. Justice L. S. Jackson and 
Mr, Justice Mitter, 


MUSST. DIGDAYI AND OTHERS (PLAIN- 
TFS) v. BHATAN LAL, alias, BHATU 
LAL AND OTHERS (DEFENDANTS).* 


The 14th May 1889. 


Mr. Montriou (with him Mr. R. E. 
Twidale and Baboo Hem Chandra 
Banerjee) for appellants. 


Mr. Paul (with him Baboos Anukul 
Chandra Mookerjee, Srinath Dass, and 
Nil Madhab Sein) for respondents. 


Jackson, J.—This dase was before 
us on the 17th of November last, and 
we sent it down to the Principal Sud- 
der Ameen, in order to his trying an 
issue of fact which had been preter- 
mitted. He has now returned his 
finding, and that finding is in favor 
of the defendant; that is to say, he 
reports to us, upon the evidence, that 
the defendants are descended in the 
degree in which they state themselves 
to be from Bhawani Sing, the 
common ancestor of the plaintiffs and 
the defendanta, The evidence, upon 
which that finding has been based, 
has been read to us and commented 
upon by the learned Counsel for the 
appellant. ` 

The learned Counsel has very can- 
didly admitted the difficulties with 
which he has to contend in this case, 
and his commenta, I think, have 
been of a very fair and proper 
character. At the same time I am 
bound to say that upon those points 
on which both parties have given 


such evidence as they had to adduce, 
it seema to me that the evidence 
is all one way, and that the testimony 
of the witnesses on the defendant's 
side, is, generally speaking, wholly 
unimpeached. It comes, in a great 
part, from persons who were relations 
of the family, and their credit is in no 
way attacked. There are, as it is 
inevitable there must be, certain in- 
accuracies and discrepancies in points 
of detail of a lengthy pedigree which 
they undertook to set out; but the 
principal fact still remains that the 
defendants, who are eleven persons, are 
sworn to have descended from Bhawa- 
ni Sing who is also the sancebtor of 
the plaintiff through the maternal 
line, and that no effort whatever has 
been made to show who, if not Bhaw- 
ani Sing, was the progenitor of all 
these persons. In that state of things 
we cannot hesitate fora moment to 
say that the defendants have made out 
the descent which they claimed. 
That being go, we have to inquire 
what the rule of Hindu law appli- 
cable to such a case is, I confess that 
I feel myself very much comforted 
and assured by the presence in this 
case of Mr. Justice Mitter, but even 
if it were not so, the language of the 
Mitakshara, Ohapter II, section 4, claus- 
es 5 and 6, and section 6, clause 1, 
appears to be perfectly unmistakeable, 
The Sth clause of section 5 says, 
“On failure of the paternal grand- 
father’s line, the paternal great-grand- 
mother, the great grandfather, his sons 
and their issue, inherit. In this 
manner must be understood the suc- 
cession of kindred belonging to the 


* Regular Appeal, No. 882 of 1887, from a decree of the Subordinate Judge of Zilla 


Patna, dated the 27th August 1887, 
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L. S. Jackson and Mr. Justice Mitter, that gentiles must be 
exhausted before the cognates can succeed. There are several 
decisions in the North-Western Provinces upon the law accord- 
ing to the Benares school. In Duroo Sing v. Rai Sing (1); 
it was held that though the great-grandsons of the paternal 
great-grandfather of the last male owners are not expressly 
enumerated by Sir W. Macnaghten as heira according to-the 
law as current in Benares, yet they are entitled to inherit. In 
Agur Singh v. Ram Singh (2), it was also held that, in the tracts 
governed: by the Benares law, a great-grandson is included 
among near heirs, and several previous decisions to the same 
effect are quoted at page 11. In that case both the claimants 
and the deceased appear to have been in the fifth degree from the 
common ancestor. There is another decision in the same Court 
—Shoodhyan v. Mohan Panday (3). 

In the Bombay Presidency, the same coristruction has been 
put on the Mitakshara, and the series has been considered by 
the shastrees as not exhaustive, nor intended to exclude others 
than those named, but only as an exemplification of the general 
doctrine—Digest of Hindu Law by West and Buhler, Book I, 
page 137. It was also recognized as the law under the Mitakshara 
in Rany Srimuty Debeah v. Rany Koond Luta (4). We are, 
therefore, clearly of opinion that the appellant is not entitled to 
the inheritance in preference to the respondent Barmnarayan, and 
that the decision of the lower Court on this point is right. As 
regards that part of the case whichis described in the plaint, and 


same general family and connected by 
funeral oblations”: and the 6th clause 
of section 5 says “if there be none 
such, the succession devolves on 
kindred connected by libations of 
water, and they must be under- 
stood to reach to seven degrees 
beyond the kindred connected by 
funeral oblations of food, or else, as 
far as the limits of knowledge as to 
birth and name extend:” and in 
section 6, clause 1, it is said :—“ On, 
failure of gentiles, the cognates are 
heirs.” It is quite clear from these 


two very simple texta that we must 
exhaust the gentiles before the cog- 
nates can suoceed. I think, there- 
fore, that the plaintiff's case wholly 
fails, and that the judgment of 
the lower Court must be affirmed 
with costs. 

Mirrsr, JI am of the same 
opinion. 

(1) 8. D."A., N. W. P., 1864, 521. 

(2) Id., 1865, 4. 

(3) Id., 1863, 134. 

(4) 4 Moore’s I. A., 292, 
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is called in the grounds of appeal the constitution of an heir by 
appointment, we need only say that taking the evidence of 


Tur Corer or Maharani Prem Kumari to be entirely true, there was no adop- 


‘Warps, 


1 070 
Feb. i. 


tion nor anything which would, by Hindu law, alter the status 
of the plaintiff, and give him any other right of succession than 
he had as the father’s sister's son, The question between the 
Maharani and the defendant Barmnarayan is the subject of 
another suit. As between the plaintiff and Barmnarayan, the 
decision of the lower Court is right, and the appeal must be 
dismissed with costa as against the second and third respond- 
ents, but without costa as against the first respondent, the 
Court of Wards. 

In No. 120 of 1869, the Court of Wards has appealed solely 
on the question of the amount allowed for costs. This is a 
matter in which we think we ought not to interfere, and that 


appeal must be dismissed without costs. 
Appeal dismissed, 


[ORIGINAL CIVIL] 


Before Mr. Justice Macpherson. 
8. M. KAMINI DEBI v. RAMLOOHAN SIRKAR. 


Redemption, Equity of—Purchase by Mortgagee—Mortgagor and Mortgagee— 
Trustee. 


K. ‘D., a Hindu widow, by deed appointed R. 8. to be her general mooktear, for 
the conduct of certain suits in her name, which were pending in respect of the 
estate of her deceased husband, By this deed, dated September 25th, 1858, she 
covenanted to repay him, within two months of the successful termination of the 
suit, “all moneys properly disbursed by him on her account, &c;” and also to pay 
him an additional sum as remuneration to himself. R. 8. entered on the conduct 
of her business, and advanced certain moneys on her account, and in October 1859, 
K. D. executed in his favor a second deed by which she mortgaged to him her share 
in the estate of R. H., deceased, which was in the hands of his executors, ‘‘ and my 
“ decrees 24 and 25 in the Zillah Court, and the decree in the Supreme Court, 
“end the right and interest of all the said decrees and all other real and personal, 
“ properties belonging to the said estate.” By a decree of the High Court of 
28th July 1862, in one of the suits brought by K. D., the estate of R. H. was 
declared to consist of a share of a certain talook, of a share of a house in 
Calcutta, and of a certain sum of money; and K. D. was declared to be entitled 
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to one moiety thereof. K. D. afterwards obtained an order for possession, and 
held possession of the said talook until August 1866. R. 8. continued the conduct 
of K. D.’s business, and advanced more money on her account, in respect of which, 
on May 31st, 1865, he brought a suit against her, and on September 21st, 1865, 
obtained a decree in his favor. Under this decree he attached the right, title, and 
interest of K, D. in the estate of R. H.; and on 25th June 1866, it was put up 
for sale, and purchased by R. S. himself. Ina suit brought by K. D. against R. 8., 
among other things, for an account, held, that R. S. was a trustee for K. D., in 
respect of her share in the estate of R. H., which he had purchased in execution 
of his decree, 

A mortgagee cannot, properly, in execution of a simple decree for money, the 
repayment of which is secured by mortgage, attach and sell the mortgagor’s equity 
of redemption in the property mortgaged; but if he do so, and purchase it 
himself, he becomes a trustee for the mortgagor, against whom he cannot acquire an 
irredeemable title. 


THIs suit was brought by Kamini Debi in formå pauperis to set 
aside, as having been fraudulently obtained, a decree of this 
Court, dated the 21st September 1865, to re-open certain settled 
accounts, and to take an account of all sums received by the de- 
fendant for the plaintiff, and of all sums due from the plaintiff to 
the defendant, under a certain deed of the 25th September 1858; 
to have it declared that the defendant held an eight-anna share 
in a certain estate, known as Talook Abad Ramlochanpur, as a 
trustee for the plaintiff; to ascertain the damages sustained by the 
plaintiff by reason of the defendant’s having committed various 
breaches of the agreement contained in the deed of the 25th 
September 1858; and to obtain an order that the defendant do 
pay such damages, and do specifically perform the agreement so 
far as it remains to be performed. 


Mr. Kennedy and Mr. Piffard for the plaintiff. 


Mr. Marindin and Mr. Branson for the defendant. 


In 1868, the plaintiff was deeply immersed in litigation con- 
‘nected with the estate of her deceased husband, Nilmani 
Haldar. The principal suit was one in the Supreme Court for 

the administration of the estate of Ramchandra Haldar, her hus- 
band’s father; and in that suit, a decree for an account had been 
made, There were also some other suits pending in the Courts of 
the 24-Pergunnas, and relating to the estate of Ramchandra 
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1870 Haldar. The plaintiffs attorney in the suit in the' Supreme Court 
8. M. Kauni was Mr. W. F. Gillanders, who is also her attorney in the present 
kandonan Suit That suit was in the first instance managed for Kamini 

Suzan, Debi, and carried on with funds supplied by one Sarada Prasad 
Mitter, who however disappeared from the scene in 1868, when 
upon a charge of forging and uttering made against him by 
Kamini, he was committed for trial at the Sessions, where he was 
afterwards convicted and sentenced to transportation, Kamini 
being herself without means, recourse was then had to the defen- 
dant, Ramlochan Sirkar, who, after some negotiation, was appointed 
her general mooktear for the conduct of all her suits, and under- 
took to supply her with funds for carrying on the same; and 
a deed was executed by her to that effect. 

By this deed, the plaintiff covenanted to pay back to Ram- 
lochan, within two months after the successful termination of the 
suit, “all moneys properly disbursed by him on her account for 
e costs of suit, maintenance or otherwise, with interest at 12 per 
* cent.”, and also to pay to him an additional sum of rupees 18,000 
by way of remuneration for his labor and trouble in the manage- 
ment of her said several suits and affairs and business. The 
deed concluded by the parties binding themselves in a penalty of 
rupees 50,000 to carry out its terms. The deed was executed 
by Kamini Debi on the 25th September 1868, in the presence 
of Mr. Gillanders, who explained it to her, and who signed it as 
an attesting witness. 

Ramlochan immediately entered upon his duties, and expended 
considerable sums on Kamini’s behalf. This appears from a 
Bengali mortgage deed which Kamini executed about a year 
afterwards. This deed was dated the 28th of October 1859. It 
recited the agreement entered into in 1858 ; and that in pursuance 
thereof, Ramlochan had already paid rupees 9,416 on Kamini’s 
behalf. It then continued :—* Whatever expenses, agreeably to 
the conditions of the said agreement, either you or your represent- 
atives will pay on my account up to the time of the termination of 
my cases, and whatever expenses you have been paying and will, 
pay, for such of my cases as are now pending, and for my monthly 
allowance, &c., and rupees 18,000 which I have agreed to pay 
you as your reward agreeably to the terms of the said agreement ; 


-~ 
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for all these sums of money, which I have no other means to re- 
pay, I mortgage to you the estate of my father-in-law, the late 
Ramchandra Haldar, which is in the hands of the executors, and 
my decrees, Nos. 24 and 26, in the Zilla Court, and the decree of 
the Supreme Court, and the right and interest of all the said 
decrees, and all other real and personal properties belonging to 
the said estate whatever then connected therewith in any place, 
with these conditions:—-From this day the entire property con- 
nected with the estate of Ramchandra Haldar, and the right and 
interest in the said decrees, and the right and interest in such 
decree as may be obtained hereafter in my favor, whatever right 
I have now and shall have hereafter, I relinquish; and you and 
your representatives are vested with the right thereof. Then 
Kamini declared that she should have no power to intermeddle in 
any way with any of the property mortgaged; and that until Ram- 
lochan’s money was paid up, she should not be able to make a gift 
or sale or mortgage to any other person of any part of the property ; 
after which came the following passage :—* On the termination of 
all the business of the said decrees and the present case, whatever 
property is obtainetl by me, will come to the hands, and continue 
in the possession of you and your representatives to which I will 
raise no objections. When all the property, after the termination of 
all my cases, comes to the hands and possession of yourself or your 
representatives, I or my representatives will, within three months 
settle all the accounts of the aforesaid money and of what is here- 
after expended, pay the same, together with the interest and the 
amount of the said reward, and take back this mortgage deed, to- 
gether with the estate. Should I not pay within the said period, 
then whatever of my estate remains and comes into your hands, 
you will of your own power out of the Court (i. e., without 
having to come to the Court) sell either by private or public 
sale, and realise the whole of your money. If the money 
expended by you be paid up by the sale. of some portion of 
the estate, then whatever portion of the estate remains will 
. be divided into two equal portions between us, that is, I will 
get, and you will give me one eight-anna share, and the 
other eight-anna in lieu of your reward of rupees 18,000, 
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you will take, and I will give.” This deed of mortgage also 
was executed with the knowledge and approbation of Mr. Gil- 
landers, who was present at its execution, and signed it as an 
attesting witness, 

After a variety of proceedings, by a decretal order of the 
High Court of the 28th July 1862 made in the administra- 
tion suit, the estate of Ramchandra Haldar was declared 
to consist of a share of Talook Abad Ramlochanpur, of a 
share of a house in Calcutta, and of a certain sum of money, 
and it was declared that Kamini Debi was entitled, as a Hindu 
widow, to one moiety of the estate of Ramchandra Haldar, af- 
ter payment of debts and legacies, &c. It was also declared 
that Bindubasini Debi (a defendant in the suit) was a trustee 
for the estate of Ramchandra Haldar of the said Talook Abad 
Ramlochanpur; and it was ordered that the estate of Ram- 
chandra, including the talook, should be sold by the Court, and 
the proceeds brought into Court, and further that the receiver 
of the estate should be continued. 

Under this decree the receiver was unable to get possession - 
of the talook; and no final decree in the administration suit 
was ever made. There had however been considerable further 
litigation concerning the talook in the Courts of the 24-Per- 
gunnas and the appellate side of this Court. In one suit 
the receiver joined Kamini Debi in suing for possession, and got 
a decree. As the receiver was afraid of an appeal to the Privy 
Council, he refused to execute the decree and take possession. 
An application for possession was thereupon made to the Court 
by the defendant in the name of the plaintiff; and this applica- 
tion being successful, possession was obtained on the 11th Fe- 
bruary 1866, and was held until the 20th August 1866 in 
Kamini’s name. 

From September 1858 to June 1867 (if not up to a later 
date), Ramlochan Sirkar paid the plaintiff her maintenance at 
the rate of rupees 30 a month, and he alao paid to her mooktear, 
Ramchandra Mazumdar (who had him in her employment be- 
fore, and from the time of the agreement of 1858), his wages at 
Rupees 20 per month, also he paid (as the plaintiff states) rupees 
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12,734-12-9, and also certainsmall sums of money for convey- 
ancing bills to Mr. Gillanders, besides money expended by him 
in the conduct of the suits iu the Mofussil Courts. 

During this period, Ramlochan Sirkar from time to time ren- 
dered his accounts to Kamini Debi, and these accounts were 
signed by her as correct. One of the latest of these accounts 
was signed by her, and acknowledged by her to be correct, in 
the presence of her attorney, Mr. Gillanders. As to this the plaint 
says :—‘ The said papers (i. e., the accounts rendered from time 
“ te time) were formally read and explained to your petitioner 
“ (Kamini Debi), but she had no means or power of ascertaining 
“ their correctness, and only signed them under the influence of 
“ the defendant, or his son, Srinath Das; and in consequence of 
“ her reliance upon them, and on the representation and assur- 
“ance of the defendant and his said son that the said account was 
“ correct, and under such influence, and by the direction of the 
t defendant, she desired her solicitor (whom the defendant on one 
“ occasion had accompanied to her house) to attest her signature 
“to some of the said papers, and before such attestation repre- 
“sented to him that the said papers were correct, and had been 
* examined by herself and her brother, who was also dependent 
“ upon the defendant.” 

On the 31st of May 1865, the defendant, Ramlochan Sirkar, 
instituted a suit in this Court against Kamini Debi for the re- 
covery of rupees 56,261-8-2, which he claimed to be due under 
the agreement of 1858; and on the 2lst September 1865, a 
decree for that amount was given in his favor. 

Under this decree, Ramlochan attached the right, title, and 
interest of the plaintiff in Talook Abad Ramlochanpur, and 
had it put up for sale on the 25th June 1866, when he himself 

-purchased it for rupees 10,000, the purchase-money not being 
actually paid by him, but the amount being written off as in 
part satisfaction of the decree. 

Subsequently, Ramlochan Sirkar, in further execution of the 
decree, attached Kamini Debi’s right, title, and interest under 
the decree in the administration suit, and hadit advertised for sale. 
But on the 25th September 1867, an injunction was issued by Mr. 
Justice Norman restraining him from proceeding with this sale. 
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‘The defendant having at the sale held in execution of his own 


8. M. Kaun decree, purchased the plaintift’s rights in Talook Abad Ramlo- 
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RAMLOCHAN 


SIRKAR. 


chanpur, got an order for possession as purchaser, and had ever 
since held an eight-anna share of the property as in his own 
right, and had refused to give possession to the Receiver, and had 
resisted and thwarted various attempts made by him to get pos- 
session, and the estate of Ramchandra Haldar had suffered 
greatly in consequence. The Receiver, however, had been for 
sometime in possession of the other eight-anna share. 

The prayer was “ for an account of all moneys received by the 
defendant, by virtue of the agreement of September 1858, or 
otherwise as agent or trustee for the plaintiff, or under his alleged 
purchase of Talook Abad Ramlochanpur, and of all moneys 
properly paid by the defendant, to or on behalf of the plaintiff; 
that the Court would assess and order payment of the damages 
sustained by the plaintiff by reason of the defendant’s breaches of 
his agreement of 1858 and otherwise; that the accounts signed 
by the plaintiff might be set aside as fraudulent and void; that the 
decree obtained against the plaintiff by the defendant might be de- 
clared fraudulent and void, and that he might be restrained from exe- 
cuting it; that the defendant might be ordered to deliver up posses- 
sion to the receiver, and might be declared a trustee thereof for the 
plaintiff, subject only to his right and interest therein under the 
said deed of the 25th September 1858, as a security for any moneys 
which might be due to him thereunder ; that what was found due 
from the plaintiff to defendant might be set off against what was 


_due from the defendant to the plaintiff; and that the balance (if 


any) due to the defendant might be paid out of the moneys to the 
plaintiff in the administration suit ; and that the deed of the 25th 
September 1858 might be performed and carried into execution.” 
The plaint was not in form a plaint, but was merely a petition 
for leave to sue as a pauper, which petition was registered 


‘and deemed the plaint in the suit, in accordance with the provi- 


visions of section 308 of Act VIII of 1859. 

In the plaint the mortgage deed of October 1859 was not express- 
ly referred to, either in the prayer or elsewhere. But towards 
the end of the paragraph, in which the agreement of 1858 was 
set forth (which paragraph was prefaced by a statement that the 
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plaintiff did not possess a copy of the agreement, and therefore 
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could not give its terms with precision), the following statement & gece 


was made :—“ And your petitioner saith that, as security for the 
“ payment of all such sums, sheassigned tothe defendant, by way of 
“‘ mortgage, the said suita and the decrees then made therein, and 
“ her interest therein, and gave him full power for her and in her 
“ name to recover and receive the properties and all sums of money 
“ to be awarded to her in the gid suits; and in the first instance 
“ thereout to recoup himself, and make over the balance to her.” 

The third issue, the only one material to this report, was as 
follows :— 

3. Whether the sale at which the defendant purchased the plain- 
tiffs right, title,and interest in Talook Abad Ramlochanpur 
is valid, having been had'at the suit of the defendant, in satis- 
faction of a decree for a debt for which that identical property 
was mottgaged to the defendant; or whether the defendant is 
not now a trustee of so much of the talook as he purchased for 
the plaintiff, subject to the defendant’s lien, &c., under the deeds 
of 1858 and 18659. 


Maopuerson, J. (after detailing the facts as above, con- 
tinued).—Mr. Marindin objected to the questions which I have 
embodied in the third issue being raised, on the ground that they 
are not raised in the plaint, and on the ground that, as the plaint 
is based wholly on charges of fraud, the plaintiff should be held 
strictly to the case made in it, 

It is quite impossible to aay that the issue is properly raised 
in the plaint, or that the question involved in it was present to 
the mind of the person who framed the plaint. Nevertheless, I 
allowed the issue to be raised, and I think that, under the cir- 
cumstances I was right in so doing. The question is purely one 
of law arising on the face of the plaintiff’s statement of her case, 
and it is not a new question as between these parties, having 
been discussed on the application for an injunction made to Mr. 
Justice Norman in September 1867, and a strong opinion upon 
it having then been expressed by that learned Judge (1). 


(1) Bee post, page 460, 
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‘As to this issue, I am of opinion that the defendant must 


' 8. M, Kaum be declared to be a trustee for the plaintiff as regards the eight- 
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anne share of the Talook Ramlochanpur purchased by him in 
execution of his decree. 

Without saying that an equity of redemption can never be 
seized and sold, I have no doubt that a mortgagee cannot properly, 
in execution of a simple decree for a sum of money, the repayment 
of which is secured by a mortgagé, attach and sell the mortgagor's 
equity of redemption in the property mortgaged, and that a mort- 
gagee who attaches and sells his mortgagor’s equity of redemption, 
and purchases it (directly or indirectly) himself, is a trustee for 
the mortgagor, and cannot acquire an irredeemable title against 
him. 
It is true that the Court of Chancery will not as a rule pre- 
vent a mortgagee from pursuing all his remedies at once. But in 
England, an equity of redemption cannot be seized and gold, and 
the collateral remedies open to the mortgagee ‘can be only pro- 
ceedings against securities, or against the person or against the 
property, other than the equity of redemption of the mortgagor. 
The fact therefore that, according to English law, all the remedies 
may be pursued at once, does not show that, if there were in Eng- 
land a general power of attaching and selling an equity of re- 
demption, . such as there is in this country, a mortgagee could, in 
the exercise of that power, sell and purchase his mortgagor’s 
equity of redemption. On the contrary, the whole tendency of 
the English law is against such an inference. It is undoubted law 
that, when a mortgagee has a power of sale, if he sells in 
exercise of that power, he cannot himself purchase, that is to say, 
if he does purchase, he will be declared to ba merely a trustee 
for the mortgagor. The mortgagee who sells (except where in 
judicial sales he obtains leave to bid as his trustee), is not 
allowed to purchase the mortgaged estate—Downes v. Graze- 
brook (1). 

No doubt, and this is Mr. Marindin’s strongest point, a second 
mortgagee, even though under his own security he be a trustee 
for sale, may buy from the first mortgagee selling under his 
power, and may in all respects acquire an irredeemable title as 

(1) 3 Mer., 200, 


VOL V] HIGH COURT. 


if he were a stranger to the estate, provided he has not availed 
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purchase, or otherwise acted mala fide—Shaw v, Bunny (1). 
Even in that case, however, the Lord Justice Turner expressed 
his very grave doubts as to whetherit was properly held that the 
mortgagee could divest himself of his character of mortgagee, 
and his remarks on the subject are well worthy of consideration. 

But the case of a second mortgagee buying from a first 
mortgagee who sells under a power is quite different from the 
present case. A second mortgagee has no connection with the 
first mortgagee, and when he purchases, is a stranger, so far as 
that mortgage is concerned. But in the present case, the mort- 
gagee purchased at a sale brought about by himself, in order to 
realise the debt for which the property was under mortgage to 
him. It is one thing to buy at a sale held by a third party in 
satisfaction of a prior mortgage ; it is another thing to buy at 
a sale held at the suit of the pur@haser himself, in execution of 
of a decree which he has obtained for money as security for 
which the property sold is under mortgage to him. 

I have myself repeatedly refused to permit a mortgagee to 
sell the equity of redemption of his mortgagor, in satisfaction of 
a simple money decree, for the amount secured by his mortgage ; 
and I have seen, on the appellate side, very striking practical 
examples of the evil consequences of allowing such sales, It 
is, in fact, a not uncommon trick to deprive the mortgagor of 
his property through the means of such sales. No one will ever 
give afair price for an equity of redemption, when the mort- 
gagee is present himself as a bidder, and giving notice of his 
claims as mortgagee. The equity of redemption in such a case 
is knocked down to the mortgagee for a small sum which is car- 
ried to the mortgagor’s account, in part satisfaction of the decree, 
and the property vests abeolutely in the mortgagee, who then at 
his leisure proceeds to further execution of his decree, in order 
to realise the balance remaining due under it. 

. One view of the matter is that, when the mortgagee purchases, 
the mortgage debt is satisfied. But I think that the more correct 
view is that the mortgagee purchasing is a trustee for the mort- 


(1) 38 Beav., 494, 
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gagor who still has the right to redeem. Mr Justice Phear 
has lately expressed a similar opinion, in the case of Bolanauth 
Koondoo Chowdry v. Govindomoye Dossee (1); and although he 
did not actually decide the question, Mr. Justice Normantook the 
same view of it, when the application for an injunction was ar- 
gued before him, and his observations on the point in his judg- 
ment of the 26th September 1867 are very pertinent (2). 


(1) 3 B. L. R., O. C., 83. 
(2) Before Mr, Justice Norman, 


RAMLOCHAN SIRKAR v. SRIMATI 
KAMINI DEBL 


Sept. 26th, 1887. 


Tus was an application by the de- 
fendant, foran injunction to restrain the 
plaintiff from proceeding to sell certain 
propeity, under an order of Court dated 
July 4th, 1867. The plaintiff was m 

gages of the property in question, which 
had been mortgaged to him by the 
defendant, 


Mr. Kennedy for the defendant. 
The Advocate-General contra. 


Norian, J. (after stating the facts).— 
The Advocate-General contends that a 
mortgagee, having obtained judgment 
on the covenant in a mortgage deed, 
can, in execution of that decree, put up 
for sale the equity of redemption of 
the mortgagor, and he referred to a case 
of Toyluckomohun Tagore v. Gobind 
Chunder Sen (a), decided by Mr. Justice 
Wells. I may observe that the case re- 
ferred to was reversed on appeal. Mr. 
Hyde in a note says that the judgment, 
as regards the construction of Act VI 
of 1855, was not. disturbed. But my 
own recollection of the matter is that 
the judgment of the Court of Appeal 
rested on the narrow ground, which was 
sufficient to enable the Oourt to reverse 
the judgment of the Court below, and a0 
to prevent the injustice which, as Mr. 


(a) 1 Hyde, 289, 


Justice Wells himself points ont, re- 
sulted from his decision, 

The Court did not find it necessary to 
go intoother and more difficult questions, 
which it would have been necessary to 
consider before they could have upheld 
the judgment in favor of the defendant. 
I do not mean to say that an equity of 
redemption in a chattel may not be liable 
to sale under section 205, or that it may 
not be attached under section 234, or 
that a person who is under no special 
obligations to tho debtor, in respect-of 
such property, , may not sell it, as he would 
any ordinary chattel. 

In the case before the Court, the 
plaintiff is a mortgagee. He holds the 
property as a pledge for the payment of 
the debts due to him. Courts of Equity 
will watch closely to prevent a mortga-, 
gee from making any unfair use of his 
position to the prejudice of his debtor; 
they will not allow a person, standing in 
therelation of mortgagee, to take adyan- 
tage of the necessities of the debtor to 
obtain any collateral advantages beyond 
the payment of the principal, interest, and 
costs. They will even let a man loose 
from an express agreement made by him 
to render a mortgage irredeemable. 

Mortgage deeds often contain powers 
of sale. Lord St. Leenards says: —* This 
“ power of sale ina mortgage is of the 
“ nature of e trust; the mortgagee, like any 
“other trustee, is bound to use all the 
“means in his power to get the fairest and 
“beat price for the property.’ Lord 
Eldon, in Downes v. Grazebrook (b), 
aays:—*“He is bound to bring the estate to 
“ the hammer under every possible adyan- 


(8) 8 Mer, 208. 


VOL. V] 


HIGH COURT. 


As to the case of Toyluckmohun Tagore v. Govind Chunder 
Sen (1), it contains no decision of the point by the Appellate 


“ tage to his cestui qui trust.” Vice-Chan- 
cellor Knight Brace, in Matthie v. Ed- 
wards (a) says:—“ A mortgagee, having a 
“power of sale, cannot exercise it in a 
«manner purely arbitrary, but is bound to 
“ exercise it with discretion; not to throw 
“away the property, but to act in a 
“prudent and business-like manner, with 
“a view to obtain as large a price as 
“may, fairly and reasonably, with due 
“ diligence and attention, be under the 
“circumstances obtainable.’ In the 
same case on appeal (b), Lord Cotten- 
ham said:—“If the power is exer- 
“ cised for exorbitant purposes, without a 
“ due regard for the interest of the parties, 
“ the Court will interfere.” Vice-Chancel- 
lor Kindersley, in Faulkner v. The Equit- 
able Reversionary Interest Society (c) 
says:—“ A mortgagee has his rights; he, 
« has a beneficial interest, and that interest 
“ is the realizing of his security; in other 
“words, getting paid his mortgage money, 
“ principal, interest, and any costs he may 
“incur,—that is his right; but this Court 
“ will not allow him to exercise that right, 
“ without a due consideration of the in- 
“ terest of the mortgagor, aud undoubt- 
“edly the interest of the mortgagor to 
“which, in my opinion, the mortgages is 
“bound to attend, requires that the sale 
“shall take place as beneficially to the 
“mortgagor, as if the mortgagor were 
“himself selling the property.” A similar 
opinion was expressed by Lord Justice 
Turner in Marriott v, The Anchor Re- 
versionary Company (d), 

The principles laid down in these cases 
were acted upon in Orme v, Wright (e), 
Ordy. Noel (f), Hobson v, Bell (g); by the 

(a) 2 Coll, 480, 

(b) 16 L. J. Ch., 407. 

Ca) 28 L. J. Ch., 187. 

(d) 80 L. J. Oh., 674, 

(¢) 8 Jar., 19. 

CF) 5 Madd., 488. 

(g) 2 Beav., 17. 

(A) 26 L. J. Ch., 830. 


Lords Justices in Davey v. Durrant (h); 
by Stuart, V. C. in Jenkins v. Jonee (i); 
and in Marriott v. The Anchor Rever- 
sionary Company (j); and in the same 
case on appeal (d). 

If it were necessary to decide the ques- 
tion, I should be strongly disposed to 
hold that, in equity, a mortgagee standing, 
with respect to the mortgaged property, 
in the position of a pledges, and having 
in that capacity acquired, by his contract 
with the mortgagee, certain known and 
defined rights, and come under certain 
well known obligations, and especially 
the obligation of restoring the pledged 
property on payment of the debt, cannot, 
by any voluntary act of his own, divest 
himself of the character of mortgagee 

the obligations incident to it. He 
mark out his right as mortgagee; and 
in so doing, may foreclose the mortgage, 
or obtain a decree for sale in the usual 
course; but in marking out that remedy, 
the right of the mortgagor to come in 
and redeem within the time usually al- 
lowed by the practice of the Court, would 
be secured tohim. The mortgagor would 
ordinarily have six months allowed him, 
within which he might redeem. See 
Parker v. Housefield(k), Meller v. Woods (l), 
Newman v. Selfe (m), Bell v. Carter (n). 
In Shaw v. Bunny Co), a subsequent 
mortgagee bought the mortgaged pro- 
perty from a prior mortgages who sold 
in exercise of a power of sale, and claim- 
ed to hold the property discharged from 
any tight of redemption. Even in that 
case, Lord Justice Turner doubted the 
right of a mortgagor to denude himself 
of that character and of the obligation 
G) 29 L. J. Ch., 498, 
ÊJ) 80 L. J. Ch., 122, 
(k) 2 Myln. & Keen, 419, 
@ 1 Keen, 16. 
(m) 88 L, J, Ch., 527. 
(#) 22 L. J. Ch, 983, 
(0) 88 Beav., 494. 


(1) 1 Hyde, 289, 
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Court. Although the learned Chief Justige may have expresses 
an opinion as to it, MORGAN, J., carefully guards himself from 


which he had undertaken, and of the 
trust which would attach in him to re- 
convey on payment of the money secured 
to him by the mortgage. Lord Justice 
Knight Bruce, whose opinion prevailed, 
thought that there was in that case nothing 
to prevent the second mortgagee from 
buying in the circumstances under which 
he bought, and retaining his purchase. 
But he said that, if the mortgagee had 
availed himself of his position as a 


mortgagee to secure to himself any facility - 


or advantage connected with the pur- 
chase, that might have made a difference, 

Iam certainly not satisfied that, if a 
mortgagee sells the equity of redemption 
of the mortgaged premises in execution 
of a decree on collateral security, he would 
not be divesting himself of his oblige- 
tion‘as regards the mortgagor. 

The point was adverted to before Lord 
Thurlow in an earlier case on this sub- 
ject—Lyster v. Dolland (a). The case 
was eventually decided, and the mortga- 
gor let in to redeem on another ground. 

In the present case the plaintiff has a 
mortgage extending over different pro- 
perties for a floating and uncertain ba- 
lance of costs, and other moneys to be ad- 
vanced. He has a decree for the advance 
down to a particular time, when he says 
the suits were terminated. In execution 
of that decree, on an application to the 
Court of the 24-Pergunnas, he procured 
an estate of the defendant to be sold sub- 
ject to his mortgage. The defendant says 
that the plaintiff has bought in the equity 
of redemption of this estate worth ru- 
pees 1,00,000 for rupees 10,000. 

Iam not now dealing with the plain- 
tiffs rights under that purchase. If the 
sale is not an extinguishment of the mort- 

gage debt, as was suggested by the Vice- 
Chancellor of England, in an analogous 
cage, the plaintiff may find that his title 
under it is much less secure than he 
supposes. He is now seeking to bring 


to sale the defendant’s rights and inter- 
est in the decree in the administration 
suit which appears to constitute the entire 
remainder of her property. If he had 
sought to sell the entire decree out and 
out, throwing in the mortgage, as the 
mortgages did in the case before Lord 
Thurlow, the property might probably 
fetch a fair price. But the equity of 
redemption, if sold subject to the plain- 
tiffs mortgage, with entire uncertainty 
as to what may be the amount of the 
charge which will eventually fall on it, 
must fetch absolutely nothing. 


Suppose, a man has three estates, each 
worth rupees 25,000, mortgaged to him to 
secure a sum of rupees 40,000, the total 
value of the equity of redemption would, of 
course, be rupees 35,000. But, suppose 
the mortgagee sold at different sales, held 
at different places, the equity of redemp- 
tion of each estate separately, how much, 
can it be supposed, would be realized by 
the three sales. No one can doubt that 
the interest of the mortgagor would bo 
utterly sacrificed : probably the equity of 
redemption would go for next to no- 
thing; indeed it would be doubtful if, 
under the most favorable circumstances, 
a fifth of the value of the equity of re- 
demption would be realized. 


Holding then, as I do, that the at- 
tempted sale is fraudulent and oppress- 
ive, and a shameless abuse of the process 
of this Court, I have no hesitation in 
staying the sale by an injunction restrain- 
ing the plaintiff from proceeding with 
the same. 

I adopt the courge of granting an in- 
junction at once, because I am satisfied, 
from all the circumstances of the case, 
that, 1f I allowed tho sale to proceed, irre- 
mediable injury would be done. The 
plaintiff must pay the costs of this 
motion. 


(a) 1 Ves., 431. 
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concurring in the opinion expressed, and states that the question 
was one which it was not necessary to decide. 

I think the defendant should be declared a trustee of an eight- 
anna share of Talook Abad Ramlochanpur for the plaintiff, and 
that he should be ordered to deliver it up to the Receiver, and to 
account for his receipts and dealings with it during the time he 
has been in possession. 

There will be a declaration that the defendant holds an eight- 
anna share of the Talook Abad Ramlochanpur, under his pur- 
chase of the 25th June 1866, as a trustee for the plaintiff; and he 
will be ordered to give up possession of it to the Receiver, and to 
account for his receipts from and intromissions with the property. 


Attorneys for the plaintiff; Messrs. Gillanders and Chunder. 


Attorneys for the defendant: Messrs. Vertannes and Bose. 


, 
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Before Mr. “Justice Norman and Mr. Justice E. Jackson. 


GAUR NARAYAN MAZUMDAR AnD AnotTuER (Dzrexpants) v. BRAJA ` 


NATH KUNDU CHOWDHRY am ormars (PLapvriers.)* 
Morigage—Equity of Redemption, Purchase of—Tacking —Mofuasil. 
In. 1840, A. mortgaged certain lands to B., which he had granted in patni at a 


` rent of rupees 145. Subsequently in September 1844, A. granted a fresh patni at a 


reduced rent of rupees 90 ; and on the 9th October 1844, A. mortgaged the same lands 
to O. ‘In 1856, C. obtained a decree for the redemption of tho mortgage to B., and 
he paid off the debt to B.; but it did not appear that he took an assignment of the 
mortgage for the purpose of keeping it on foot as a security against incumbrances 
created by A. subsequently to the date of that mortgage, and prior to that of the 
mortgage to himself ; and in 1862, he obtained a final decree for foreclosure against 
A. In a suit by C. to set aside the lease of September 1844, held that it was valid 
and binding upon him, 

Semble.—The English principle of tacking does not apply to mortgages of land 
in tho mofussil. 


+ 


> 


® 
* Special Appeal, No, 2690 of 1869, from a decree of the first Subordinate Judge 


of Hooghly, dated the 9th July 1869, reversing a decree of the first Moonsiff of that 
district, dated the 5th March 1869. 
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1870 Baboos Ashutosh Dhur, Ambika Charan Banerjee, and Dwarka 
Gaon Nana- Nath Sen for the appellants. 


DAR 


v. 
Braga Nara Baboos Kali Prasanna Dutt and Mahendranath Seal for the 
Cnowpmey, respondents. E 


The facts of the case are sufficiently set out in the judgment 
of the Court which was delivered by 


Norman, J.—On the 26th January 1840, Annada Prasad 
Roy, zemindar of Basudebpur, granted Kismat Basudebpur, in 
patni, to Hari Narayan Mazumdar, ancestor of the defendant, 
ata rent of rupees 146-7-3; and on the 19th of September 
1844, he granted a fresh patni, at a reduced rent of rupees 90, 
being a remission of rupees 55-7-3 from the former jumma. 

The plaintiff sues to set aside the lease of September 1844, 
by which the patni rent was so reduced. 

The plaintiff’s title is as follows :— 

In September 1840, Annada Prasad Roy, by a deed in the 
English form, mortgaged the zemindari of Basudebpur, with 
other property, to Nabakrishna Sing. On the 9th of. October 
1844, Annada Prasad Roy mortgaged the same Jands to the plain- 
tiff, The plaintiff brought a suit; and in 1856 obtained a decree 
for the redemption of the mortgage of September 1840. He 
paid off that mortgage; but on the record before us, there is 
nothing to show whether he took an assignment of it for the 
purpose of keeping it on foot as a security against incumbrances 
created by the mortgagor subsequently to the date of the first 
mortgage, and before the date of the mortgage to himself in 
October 1844, The plaintiff, after paying off the mortgage of 
1840, obtained a final decree for foreclosure as against Annada 
Prasad in July 1862. 

The lower Appellate Court, reversing the decision of the first 
Court, has declared the patni lease of September 1844 not bind- 
ing on the plaintiff, and therefore decreed the suit in his favor. 

Fyom this decision the defendant appeals. 

It has been properly observed, by Baboo Ashutosh Dhur in 
the argument, that the patni lease of September 1844 was valid 


~ 
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as against the plaintiff, and as against the other incumbrancers 
holding under titles acquired from Annada Prasad subsequently 


to the date of that lease, which, with interest, are of very ‘ 


large ‘amount, say rupees 2,00,000 at the least; and that 
the’ defendant would have been entitled to redeem Naba- 
krishna’s mortgage for the purpose of protecting himself. 
I think that argument is well-founded. There is nothing to 


' shew that the grant of the patni lease of 1844, by which 


the rent was reduced, was not a perfectly honest and fair 
transaction. There is nothing to shew, or raise the least sus- 
picion, that the reduction was made for the purpose of defraud- 
ing persons who were to become-creditors of Annada Prasad 
as subsequent incumbrancers, The reason for the reduction 
recited in the lease is that the assets had become diminished. 
The lease was only impeachable so far as it might tend to 
affect the interests of Nabakrishna as prior incumbrancer. As 
between the defendant and Annada Prasad, or as between the 
defendant and any person claiming under Annada Prasad, it 
was perfectly good. If the defendant had redeemed Naba- 
krishna, and the plaintiff had afterwards sought to redeem the 
defendant, he could only have done so, on the terms of confirm- 
ing the patni lease, which was prior in date to his own charge. 
I‘know of no principle in the law of mortgages, as it exists in 
this country, which would enable the plaintiff by paying off 
Nabakrishna to place the defendant in a worse position, which 
would enable the plaintiff to tack his own charge to that of 
Nabakrishna, go as to give to himself priority over the defendant 
to the extent of all the advances made by him directly, or made 
by others, and got in by him subsequent to the date of the 
plaintiff’s lease. i 

The plaintiff has not shown that he has kept on foot the 
mortgage to Nabakrishna as a distinct and distinguishable 
security, as was donein Watts v. Symes (1); and if he has 
not done so, I think that we must treat the case as if the 
debt to Nabakrishna had been paid off and extinguished, 
upon a principle similar to that which has been applied in 


(1) 1 Do G, Mac. & G., 240; S. Ch., 21 L J. Ch., 713, 
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1870 England to cases where the purchaser of an equity of redemp- 
Gaun Nara- tion pays off a first mortgage. Generally speaking, the rights 
Di under the first mortgage are deemed to be extinguished by such 
Brask N Narn payment ; thus, in Toulmin v. Steére (1), it was held by Sir 
cowsnsx, William Grant, Master of the Rolls, that the purchaser of an 
equity of redemption who had paid off a prior mortgage 
out of the purchase-money, and taken a conveyance of the 
estate from the mortgagee, could not set up that mortgage 
as against an annuitant who had originally taken subject to it. 
No injustice is done by applying that rule in the present case. 
There can be no doubt but the assets in the hands of the plain- 
tiff are abundantly sufficient to satisfy the charge which, if kept 
alive, is alone entitled to priority over the defendant’s patni. 
The result is, that in my opinion the defendant’s patni lease 
7 of September 1844 is valid and binding on the plaintiff. 
The suit must be dismissed with costs ın all the Courts. 


Judgment for appellant, 


[ORIGINAL CIVIL.} 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


-1869 SRIMATI MATANGINI DEBI (Prater) v. SRIMATI JAYKALI 
March 10. DEBI (Dzrenpant.) 


Hindu Law— Widow—Unchastity—Act XXI of 1850. ° 


“A Hindu widow, in whom the property of her husband has once vested, does not 
forfeit by her unchastity her right to such property (2). 

Semble.—Unchastity followed by degradation or expulsion from caste would 
not be sufficient to deprive a widow of an estate which she has taken by in- 
heritance, 





THis was an appeal from a decision of Mr. Justice Markby.. 
The suit was brought for a declaration of right and for possession 


(1) 8 Merivale, 210; but see remarks (2) See Abhiram Das v. Sriram Das, 
on this case by Knight Brace, L. J, in 8 B. L. By A. O, 421; and Saya- ` 
Watts v. Symes, 1 De G. Mac. & G., 240; malal Dutt v. Saudamini Dasi,5 B. L 
and Fisher on the Law of Mortgage, Vol, R., 362. 

IL, 787. 
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of the moveable and immoveable property of one Ramgopal Baner- 
jee, deceased. It was alleged by the plaintiff that Ramgopal 
Banerjee, a wealthy zemindar, died, in March 1861, intestate, 
and possessed of considerable’moveable and immoveable property, . 
leaving him surviving one widow, the defendant, and one dig 
ter, the plaintiff, and two grandsons by a deceased daughter,— 
Prannath Chatterjee, who died, November 1864, intestate, and 
without issue, and Mangmohan Chatterjee, who had been, in 
Ramgopal’s life-time, adopted by Ramgopal’s brother, Sibkissen 
Banerjee; that the plaintiff was, in the life-time of her father, 
Ramgopal Banerjee, married to one Sasibhusan Chatterje@, a 
Kaulin Brahmin, whom she alleged to be still living; that after 
her marriage, she remained in her father’s house, where her 
husband visited her from time to time, and she was supported 
and maintained by her father up to the time of his death; that, 
after his death, proceedings were taken by the defendant against 
one Sibnath Chatterjee, who alleged himself to be the executor 
of Ramgopal Banerjee, under a Bengali paper writing, dated 21st 
Bysakh 1266 (May 2nd, 1859) purporting to be the will of Ram- 
gopal Banerjee; that, in February 1866, the Court pronounced 
against the will, and by a decree of July 4th, 1866, it was declar- 
ed, amongst other things, that the defendant was entitled to the 
estate of the said Ramgopal Banerjee to be enjoyed by her as a 
Hindu widow; that pending these proceedings, the Receiver of the 
` Court was appointed Receiver of the estate of Ramgopal Banerjee, 
and was in possession of the property, both moveable and immove- 
able; and that after her husband’s death the defendant became un- 
chaste, and on 11th November 1867 gave birth to a female child. 
The plaintiff submitted that, by reason of such unchastity, the de- 
fendant had, according to Hindu law, lost and forfeited all right of 
inheritance to the estate of Ramgopal Banerjee, and that she, as the 
only surviving daughter of Ramgopal Banerjee, was entitled to 
inherit all the estate so forfeited by the defendant. And she prayed 
that it might be declared that the defendant had by reason of 
, her unchastity forfeited her right as widow of the deceased to 
inherit his property, and that the plaintiff might be declared 
entitled to inherit the estate; that the defendant might be 
restrained’ from receiving the estate of Rampopal Banerjee 
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from the Receiver, or in any way interfering with it; that the 
Receiver be directed to deliver over to the plaintiff the property. 
of the deceased, and to pass his accounts of the estate; and 
that he thereupon be discharged and relieved. 

The defendant denied the allegation of her unchastity, and 
stated that the plaintiff was not at the time of the death of her 
father, nor at present, the wife but the childless widow of Sasi- 
bhusan Chatterjee, who, as the defendant was informed, and be- 
lieved, left his country twenty years ago, and died before Ramgo- 
pal Banerjee. The defendant submitted thatthe plaintiff being 
a childless widowed daughter of Ramgopal Banerjee at the time 
of his death was not, according to Hindu law, entitled to succeed 
to his estate, either in the life-time of the defendant by reason 
of any alleged forfeiture by her, or after her death, and that she 
had no right to institute the present suit. 


Markey, J.—Ramgopal, the person to whose property this 
suit related, had four wives. Three are dead, one is alive, and is the 
defendant in this suit, She was the person entitled at his death 
to take his estate for the interest of a Hindu widow, and that 
interest she still holds, unless she has forfeited it under the cir- 
cumstances which I am about to state. Two of the other widows 
died without issue; the other had issue, two daughters, one of 
whom is the plaintiff in this suit. The other daughter is dead, 
having left two children, one a boy, and the other a girl; the boy 
has been adopted into another branch of the family, so that Ram- 
gopal’s family is now represented by females alone; his widow, 
the defendant; his daughter, the plaintiff; and his granddaughter, 
who is not a party to the suit. 

The plaintiff was married to a Kulin Brahmin, who has not 
lived continuously with her, nor has she ever left the house of 
her father. She does not seem now to know exactly where her 
husband is; but I have no reason to suppose him to be dead. 
Ramgopal was the son of Radhamadhab, who had several sons, 
and I gather from the evidence that all, or at least several of - 


the members of Radhamadhab’s family, are living in the same . ` 


house, which was the family-house of Radhamadhab. There- 
was no evidence to show whether or, no there was ever-any” 
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separation in estate, food, or worship, either between the members 
of the family of Radhamadhab, or between the members of the 
family of Ramgopal, nor in my opinion is this material. 

It was proved that, after the death of Ramgopal,a few weeks 
before the filing of the plaint in this suit, the defendant hada 
child by person ‘in her employ; no other act of unchastity 


was proved against her; and she has all along resided, and still 


resides, in the housé of Radhamadhab. 

The prayer of the plaint is that it may be -declared that the 
defendant has forféited her right, as the widow of Ramgopal, 
to inherit his estate by reason of her unchastity; that it may 
be declared also that the plaintiff is entitled to the estate; that 
the defendant may be restrained from interfering therewith; 
and that the Receiver appointed by this Court, who is now in 
possession of that estate, may be directed to hand it over to the 
plaintiff. 

The question is, whether the defendant’s right, as widow to the 
estate of her deceased husband, has ceased by reason of the act 

‘of unchastity. If it has, there is no doubt the plaintiff is entitled 
as next taker, so that the question is reduced to this:—Does the 
simple act of unchastity in a- widow cause her immediately to 
forfeit her estate ? If it does, the plaintiff is entitled to the 
declaration which she asks for; if it does not, if itis necessary 
in order to establish the forfeiture to prove anything more than 
a simple act of unchastity, then the plaintiff must fail, for here 
nothing but the simple act of unchastity has been established. 

I wish entirely to adopt the duty of a European Judge (though 
I do not suppose it is confined to European Judges), as laid down 
by the Privy Council in the case of The Collector of Madura v, 
Mutu Ramalinga Sathupathy (1), where they say that that duty 
‘Sis not so much to enquire whether a disputed doctrine is fairly 


<“ deducible from the earliest authorities, as to ascertain whether . 


‘it has béen received by the particular school which governs 
“the district with which he has to deal, and has there been 
“ sanctioned by usage.” But I refer to the older texts, which 
‘I am about to quote, not so much to gather from them what is 


(1) 1B. L. R, P, Cn 12. 
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the present law, as to trace (however imperfectly) its origin and 
. foundation. And as my object is to see what the older writers 
have said on this subject, I quote indifferently from the authori- 
„ ties of all the schools, 

Of the three collections of laws to which Menn’s name is attach- 
ed, the Brihan Menu, Vrihat Menu, and the Laghu Menu Sanhita, 
we have an English collection and translation of the latter only. 
The author of this work, whoever he may be, did not at that 
time at anyrate consider that widows had ‘any right of succes- 
sion whatever to the estate of their husbands ; for, as he himself 
wrote (Chapter IX, verse 185), “ not brothers, nor parents, but 
c sons are heirs to the deceased; but of him who leaves no son, 
“ the father shall take the inheritance.” The words “nor a wife 
“nor a daughter,” which are inserted after “ son,” and printed by 
Sir William Jones in italics, are a gloss of the commentator 
Colluca (see Preface, page xviii, Ed, 1825, page xv, Ed. 1794, 
Sir William Jones’ translation), as are the similar words interpo- 
lated in Chapter IX, verse 217 of the same work. So far there- 
fore as this Menu, or edition of Menu (whichever it ought to be 
called) is concerned, we cannot hope to find any rule of law 
applicable to the present inquiry ; and as we should expect, he 
here holds out to a faithful wife, as a reward for her fidelity, the 
satisfaction arising from a good reputation, and the prospect of 
rejoining her husband in another world; whereas, if she be dis- 
loyal, she is to incur disgrace here, and misery hereafter; but there 
is no allusion to the loss or gain of any is a advantage 
(Chapter IX, verses 29, 30.) 

Very early writers, however, appear to have recognized 
the widow’s right of succession. Vrihaspati, as quoted in the 
Dayabhaga, Chapter XI, Section 1, clause 2, says “in scrip- 
** ture and in the code of law, as well as in popular practice, 
“a wife is declared by the wise to be half the body of her 
« husband, equally sharing the fruit of pure and impure acts, 
« Of him whose wife is not deceased, half the body survives. 
* How should then another take his property while half 
e his person is alive? Let the wife of a deceased man who left 
“no male issue take his share, notwithstanding kinsmen, a father, 
“a mother, or uterine brother be present. Dying before her 
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‘* husband, a virtuous wife partakes of his consecrated fire; or if 1869 
“her husband die (before her) she shares his wealth; this is a, ,Sencrr 
“ primeval law. Having taken his moveable and immoveable Dini 
“ property, the precious and the base metals, the grains, the liquids, , Satan s 
“and the clothes, let her duly offer his monthly, half yearly, and 
“ other funeral repasts. With presents offered to his manes, 
“ and by pious liberality, let her honor the paternal uncle of her 
“ husband, his spiritual parents, and daughter’s sons, the children 
“of his sisters, his maternal uncles, and also ancient and un- 
c protected persons, guests, and females (of the family). Those 
“ near or distinct kinsmen who became her ‘adversaries, or who 
‘injure the woman’s property, let the king chastise by aotig 
“ on them the punishment of robbery.” 

These seven texts, as they are called, seem to be the fullest 
exposition, and are adopted by Jimntavahana, in his treatise as 
the basis of the widow’s right of succession. It will be observed 
that they contain no special reference whatever to the virtue of 
chastity, but only to virtue in general. The passage is however 
differently translated or quoted in Colebrooke’s Digest, Book V; 
verse 399, where the primeval law runs thus:—* Since she was 
“ previously espoused in due form, she must support the consecrat- 
“ed fire; and after the death of her husband, the widow faithful to 
“her lord shall take his wealth; this is a primeval law.” The 
words which in the one are translated “a virtuous wife,” and in 
the other “faithful to her lord,” are “ pativrata” and “ sadhwi” (see 
Shamachurn’s Vyavastha Darpand, page 28), and what that is, is 
fully explained in Colebrooke’s Digest, Volume III, page 462, 
and in the Dayabhaga in the passages cited below. It includes 
chastity and many other virtues, besides the observance of certain 
religious practices and austerities. The other (so-called) inspired 
writers who are quoted in Jimutavahana in favor of the widow’s 
right of succession, arc Yajnyavalkya, Vishnu, Katyayana, and 
Vrihat Menu; the two last are the only ones who make special 
mention of conjugal fidelity. The first says (Dayabhaga, Chapter 
XI, Section 1, clause 56): “ Let the childless widow, preserving 
“ unsullied the bed of her lord, and abiding with her venerable 
“ protector, enjoy with moderation the property until her death. 
« After her let the heirs take it.” The second says (Dayabhaga, 
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Chapter XI, Section 1, clause 7): “The widow of a childless 
“ man keeping unsullied her husband’s bed, and persevering in 
* religious observances, shall present his funeral oblation, and 
* obtain (his) entire share.” 

Jimutavahana, after noticing certain authorities adverse to the 
widow’s right, then goes on to show that her right of succession 
is in accordance with the true principles of Hindu law. He 
maintains the well-known proposition “that the right of succes- 
‘sion is grounded solely on the benefits conferred” (Dayabhaga, 
Chapter XI, Section 1, clause 33), that is, conferred upon the 
person whose property devolves ; and consequently (section 43) 
the widow, “because she performs acts spiritually beneficial to 
“her husband from the date of her widowhood [and not as sons 
* do from the date of their birth] succeeds to the estate in their 
“ default ;” and then he immediately goes on to describe what 
the widow’s duties are, quoting from Vyasa :—‘ After the death 
“ of her husband, let a virtuous woman observe strictly the duty 
“ of continence ; and lether daily, after the purification of the bath, 
s present water from the joined palms of her hands to the manes of 
“her husband. Let her, day by day, perform with devotion the 
“ worship of the gods, and specially the adoration of Vishnu, 
‘ practising constant abstemiousness. She should give alms to 
“ the chief of the venerable for increase of holiness, and keep the 
“ various fasts which are commanded by sacred ordinances. A 
“ woman who is assiduous in the performance of duties conveys her 
s“ husband, though abiding in another world, and herself to a region 
* of bliss.” And then he sums up thus (clause 44) :—* Since by 
c these and other passages, it is declared that the wife rescues 
e her husband from hell; and since a woman doing improper acts 
“through indigence, causes her husband to fall (to a region of 
« horror,) for they share the fruits of virtue and of vice, there- 
c fore the wealth devolving on her is for the benefit of the former 
“owner, and the wifes succession is consequently proper.” 
Then in clause 59:—* Therefore those persons who are exhibited, 
“in a passage above cited (clause 4), as the next heirs on failure 
“ of prior claimants, shall, in like manner as they would have 
“ succeeded if the widow’s right had never taken effect, equally 
“ succeed to the residue of the estate remaining after her use of 
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“it, upon the demise of the widow in whom the succession had 
“vested. At such time (here Srikrishna inserts, ‘ when the 
***widow dies,’ and Chudamani inserts, ‘or when her right 
** ceases’), the succession of daughters and the rest is proper.” 

The author of the Mitakshara who discusses the widow’s right 
of succession, in default of sons, at very great length (Chapter IT, 
Section 1), and, as is well known, only partially admits it, starts 
the discussion with the passage of Yajnavalkya, which is quoted 
by Jimutavahana. He also quotes (clause 6) under the names 
of Vriddha Menu and Vrihat Vishnu the same passage which 
Jimutavahana quotes under the names Vrihat Menu and 
Vishnu; but the passage of Katyayana quoted by Jimuta- 
vahana, is in the Mitakshara quoted or translated somewhat 
differently (clause 6):—‘ Let the widow succeed to her husband’s 
“ wealth, provided she be chaste; and in default of her, the 
“daughter inherits if unmarried;” and he quotes also this pas- 
sage from the same writer:—“ The widow being a woman of 
“ honest family, or the daughters ; or on failure of them, the father, 
“or the mother, or the brother, or his sons, are pronounced to be 
“ the heirs of one who leaves no male issue.” From Vrihaspati 
he quotes one only of the seven texts quoted by Jimutavahana :— 
* Let the wife of a deceased man who left no male issue take 
‘his share, notwithstanding kinsmen, a father, a mother, or 
“uterine brethren be present.” Amongst writers who have 
held opinions adverse to the widow’s succession, the author of the 
Mitakshara quotes Nareda, Menu, Sancha, and Katyayana in 
another passage (Chapter IT, Section 1, clause 7.) The result he 
sums up in these words (clause 39) :—* Therefore it is a settled 
“rule that a wedded wife, being chaste, takes the whole estate of 
“a man who being separated from his co-heirs, and not subse- 
e quently reunited with them, dies leaving no male issue.” 

It is remarkable that, in discussing and opposing the opinion 
of Dhareswara (Chapter II, Section 1, clause 8}, who, relying on 
a passage in Gautama, maintained the doctrine that a widow 
succeeded to the property of her husband, only in case she were 
solicitous of permission to raise up offspring to him, the author 
of the Mitakshara treats the references to chastity in the 
passages above quoted as bearing upon this disputed point. 
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1869 Thus (clause 18) he says :— Besides, it is fit that a chaste 
ee “woman should succeed to the estate, rather than one ap- 
Deni “pointed to raise up issue, reprobated as this practice is in the 
Sematr “law, as well as in popular opinion. The succession of a chaste 
JAYKALI DEBI. p . : > 
widow is expressly declared ;” and then he quotes the passage of 
Vriddha Menu, or Vrihat Menu, already mentioned, and the 
conclusion he comes to is that the widow “ may either seek to 
“ obtain progeny, or may remain chaste.” This, the Biswambhara 
Bhatta, as quoted by Mr. Colebrooke, changes into “ either she 
‘* must seek male issue by means of an appointment for that pur- 
“ pose, or she must remain chaste.” 
in the Vivada Chintamani (Baboo Prasanna Kumar Tagore’s 
translation, page 289), Vrihat Menu is quoted, but either the 
translation or the original differs from that of the Dayabhaga, 
In the Vivada Chintamani, the passage runs thus:—* A widow 
“who has no male issue, who keeps the bed of her lord invio- 
“late, and who strictly performs the duties of widowhood, shall 
“alone offer the cake at his obsequies, and succeed to his whole 
“estate.” The author of the work then quotes from Vrihaspati 
the greater portion of the seven texts above mentioned, and the 
important passage runs thus:—* If the wife die before her hus- 
* band, she shall receive his consecrated fire; if not, the widow 
* faithful to her lord, shall take his wealth ; this is a primeval 
“law :” and “ faithful to her lord” is declared to mean chaste. 
The passage on this subject in the Vyavahara Mayukha, at 
least as translated, is very confused ; the author quotes, under the 
name of Prajapati, the primeval law of Vrihaspati in the same 
terms as Jimutavahana; and he quotes several passages from 
Katyayana, which I can hardly identify with those already 
mentioned. His own conclusion, Chapter IV, Section 8, verse 2, 
Stokes’ edition, page 84, is that a “ wife faithful to her hus- 
* band takes his wealth, not if she be unfaithful.” 
The Dayakrama Sangraha throws no additional light on this 
subject. A passage from Katyayana is quoted there (Chapter 1, 
Section 2, verse 1, Stokes’ edition, 474) in the same terms as in 
the Dayabhaga, Chapter XI, Section 1, clause 56. 
Colebrooke’s Digest (Volume III, page 462) quotes the seven 
texts from Vrihaspati in the terms I have already stated, and says 
yi . 
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that “ Udayacara ‘ explains faithful to her lord’ in this passage 
“to mean ‘firm in the rigid duties of a faithful widow.” He 
then goes on to give the definition of such a woman, quoting 
from Harita, but the author to whom he probably refers is Vri- 
haspati (See Book IV, verse 107 of his own work), who says, 
“ The virtuous woman who is indisposed when her husbandis sick, 
‘pleased when he is cheerful, squalid and pining when he is 
“ absent, dies when he deceases, must be considered as truly 
* faithful to her lord.” In another part of Colebrooke’s Digest 
(Book IV, Section 2, page 459) are collected a variety of 
passages describing the duties of widows who choose to survive 
their husbands. What is chiefly enjoined is the general 
practice of austerities. Eating the leaf of the betel, feeding 
from vessels of zinc, eating more than one meala day, sleeping 
on a bed, using perfumed substances, and sexual pleasures 
generally, are all forbidden. No special mention is made of 
chastity; “ but a widow who, from a wish to bear children, slights 
“her deceased husband by marrying again, brings disgrace on 
“herself here below, and shall be excluded from the seat of her 
“lord.” This is quoted from Menu in Chapter V, verse 161. 
Baboo Shama Churn, in the Vyavastha Darpana, page 28, quotes 
the following passage from Katyayana: “ The wife who does 
“malicious acts injurious to her husband, who has no sense of 
“ shame, who destroys his effects, or who is addicted to adultery, 
“does not deserve property.” Ido not find this passage any- 
where quoted by the authors I have above referred to except in 
the Vivada Chintamani (page 265), where the last few words run 
thus: “is held unworthy of the property before described.” 
This seems to be her own separate property, and an allotment for 
maintenance. No reference is made to the passage where the 
author comes to discuss the succession of widows. 

All the commentaries quoted above contain chapters on ex- 
clusion from inheritance. It seems to me, however, not a little 
remarkable that I do not find that in any of them mention is 
made of “ unchastity” as a ground of exclusion. “ Impotent per- 
“sons, outcasts, persons born blind or deaf, madmen, idiots, the 
«< dumb, such as have lost the use of a limb;” is the list given 
by Menu of persons who are excluded, and I do not find it has 
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been much extended. Naroda adds,—‘‘ One who is addicted to 
“ vice or has been expelled from society ;” Devala adds,—* A leper 
“and & person wearing the token of religious mendicity :” per- 
sons of neutral sex, and the offspring of incestuous intercourse 
have also been added. Sancha and Lichita are quoted by Jagan- 
natha (Volume III, page 300) as saying “of him who has been 
“ formally degraded, the right of inheritance, the funeral cake, 
“and the libation of water are extinct.” The author of the 
Vyavastha Darpana is the first Hindu Commentator that I 
have seen who brings in the unchastity of the widow as a sepa- 
rate cause of exclusion from inheritance. It will be seen, how- 
ever, presently, that he does not thereby introduce any new doc- 
trine as to exclusion, because he only excludes when .she would 
fall under one of the classes above mentioned, namely that of 
an outcast. 

In Sir William Macnaghten’s collection of cases, a case is 
mentioned (Case iii, Volume II, page 19), in which the Pandits 
were asked what would be the effect of the unchastity of 
the widow after the death of the husband? They answered: 
“c Tt ig the general doctrine that the virtuous widow of a 
“ man, who dies leaving no heir down to the great-grandson, 
“ sueceeds; but that if she, on the death of her lord, be faith- 
** less to his bed, she has no right of succession.” For this they 
cite Vrihaspati, Katyayana, Vrihat Menu, and Nareda, What 
the three first say I have already shown. 

The passage said to come from Nareda is that already referred 
to, as quoted by Baboo Shama Churn in the Vyavastha Dar- 
pana, 28, and the author of the Vivada Chintamani, 265, from 
Katyayana, and which is omitted in the other Commentaries. 

In the next case (page 21) the question is asked, whether a 
widow, who had become a prostitute, was entitled to succeed, and 
the Pundits answered that, “ If it be proved that the widow, in 
fact, did not “ keep her husband’s bed unsullied, she has no title. 
“ to his property, and ought to be expelled from his house.” The 
opinion of Sir Thomas Strange is given at Volume I, page 136 of 
his work, and itis that “an unchaste wife is excluded from the 
« inheritance, but nothing short of actual infidelity in this respect 
“ disqualifies, nor the inheritance once vested in her, is it liable to 
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“be divested, unless for loss of caste unexpiated by penance 
“ and unredeemed by atonement.” It appears that this, how- 
ever, is really an opinion of Colebrooke’s adopted by Sir Thomas 
Strange, the original opinion of Colebrooke’s being givenin very 
nearly the same words at page 272 of Volume II of Strange’s 
work, and from the opinions of the Pundits there quoted, it would 
seem that the occasion of the opinion was a difficulty which had 
arisen in Madras as to how the incontinence of the widow ought 
to be established. We have here, therefore, a direct expression 
of opinion by the highest European authority on Hindu law, sup- 
ported by another European authority of considerable eminence. 

At page 159, Strange quotes from Colebrooke a passage in 
which the causes of exclusion from inheritance are discussed. 

Although there is no mention of unchastity in it, it is, I think, 
important to refer to it, because, taken with the opinion of Cole- 
brooke already referred to, it shows completely what his views 
were on the subject. He says: “ In regard to the causes of dis- 
* inheritance discussed in the Digest, Book V, Chapter V, Sec- 
* tion 1, corresponding with 5th Chapter of Jimutavahana and 
“the 10th Section, Chapter II of the Mitakshara, I am not 
“aware thas any can be said to have abrogated, or to be 
“ obsolete. At the same time I do not think any of our Courts 
“would go into proof of one of the brethren being addicted to 
“vice, or profusion, or of being guilty of neglect of obsequies 
“and duty toward ancestors. But expulsion from caste, leprosy, 
“ and similar diseases, natural deformity from birth, neutral sex, 
“ unlawful birth resulting from an uncanonical marriage, would 
* doubtlessly now exclude; and I apprehend it would be so 
* adjudged in our Adawluts.” Strange dilates at length upon 
this passage, and points out that the power of degradation or 
expulsion from caste can be exercised, and its consequence; and he 
again (at page 163) puts the forfeiture of the widow for unchastity 
on the ground taken by Colebrooke, namely, loss of caste. 

The decided cases in which this question has arisen are extreme- 
ly few. In Morton’s decisions, there is a case of Doe d Radha- 
money Raur v. Neelmoney Doss (1), where it was proved that the 


(1) Montrion’s H, L, Cases, 314. 
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1869 widow, who was claiming her husband’s share, had, after her 
meman husband’s death, been incontinent, and had long since quitted 
Depi the house and protection of her husband’s’ family; it is said 
Bite! Lee to have been held by Chambers, C. J., Hyde, Jones, and 

Dunkins, JJ., that she had by her incontinence forfeited her 
right to her husband’s estate. In the case of Maharanee Bussunt 
Koomaree vy. Maharanee Kummul Koomaree (1), what was held 
by the Court below was that a widow who voluntarily quitted the 
family house by night in the same carriage with a Baboo, was 
not entitled to have a separate house and maintenance provided 
for her, but the Judge awarded her rupees 1,000 per mensem 
conditionally upon her return. THe Court of Appeal, however, 
considered that she had “ by her conduct forfeited all legal claim 
“according to the Shastras to maintenancefrom her husband’s 
“ family ;” there is not a word about chastity or unchastity in the 
report, though perhaps an elopement may be hinted at. But . 
they seem to have considered the widow’s right to consist in a 
claim to food, apparel, and a residence only, and not to any sum 
of money in lieu thereof; and I gather that they deprived her of 
maintenance on the mere ground of her having absented herself 
from the family house, a decision which could hardly now be 
supported. ‘The report is very meagre, but I cannot help 
thinking that if it had been considered necessary to come to a 
distinct finding upon the question of chastity, either this 
finding or the facta leading to it would have been explicitly 
stated. 

In the case of Raj Koonwaree Dassee v. Golabee Dassee (2), the 
elder widow brought a suit to recover the deceased husband’s pro- 
perty against the younger widow. The younger widow repudiated 
the plaintiff’s claim, on the ground that the plaintiff had, during 
her husband’s life-time, eloped with another man, against whom 
her husband had brought an action for the seduction, and 
recovered damages; and that her husband had never afters 
wards admitted the plaintiff into his house or cohabited with 
her. The Court, in their judgment, first discuss the evidence of 
incontinence which they consider conclusive. They do not how- 


(1) 7 Sel. Rop., 144. (2) 8. D. A. (1858), 1891, 


VOL. V.j HIGH COURT. 


ever rest the case there; they proceed to consider a contention 
on behalf of the plaintiff that there was no express dedlaration 
or solemn act on the part of the husband from which the Court 
could infer that it was his intention to disinherit her, and they 
proceed to find that it was his deliberate and fixed intention 
that she should not after his death participate beneficially in his 
estate. It is clear, therefore, that this case is rather an authority 
to show that even adultery in the husband’s life-time is not in 
itself sufficient to dis-entitle the wife to inherit, but that the hus- 
band may for this cause by a clear expression of intefition deprive 
her of her right to succeed him. 

This is all that, with the very able assistance of the learned 
counsel who argued this case, I have found in the way of autho- 
rity or comment upon the question now before me. Leaving 
aside those passages in the Hindu law books which speak of the 
duties of a wife, I think it is clear that the observance of chas- 
tity is strongly enjoined on the widow; and looking to the rea- 
soning by which Jimutavahana established her claim to the 
succession, namely, by the performance of acts beneficial to her 
husband, there is no doubt some ground for the argument that she 
continues to hold the estate only so long as she performs the duties 
which are the foundation of her right. But such a principle has 
never been enunciated, nor do I find the least trace of its being 
acted upon in Hindu law, if it did exist. If the widow, who 
ceased to perform acts beneficial to her husband, lost her estate, 
she would lose it for other causes besides unchastity. The 
argument would be just as strong in favour of forfeiture in case 
of her failure in any of the other numerous qualifications of a 
pativrata sadhwt, as in the case of unchastity. And it would 
apply not only to widows, but to sons whose right to inherit is 
put upon the same ground, and upon whom virtuous conduct is 
hardly less strictly enjoined. — 

On the other hand, I think, that this argument, by way of 
inference, may be met by one not less strong on the other side. 
I think if logs of chastity had ipso facto been a ground of exclu- 
sion from inheritance, it would have certainly been mentioned 
as such by some one of the commentators in the chapter on that 
subject, or at least if not there mentioned, that in some one of 
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1869 tho above quoted passages where chastity is enjoined, the punish- 
neat! ment of-it by forfeiture would have been declared. 
Dest The conclusion which I come to, and which is based upon the 


ee Samian o opinion of Colebrooke cited by Strange already referred to, is, 

i that neither for unchastity, nor any other vicious act, is a right 
forfeited under the Hindu law. There are acts of gross and 
continued immorality for which a Hindu may be completely and 
irrevocably cut off from his family, and from that moment 
he is to all intents and purposes as one dead, so far as the family 
is concerned, to which he formerly belonged; ceremonies are 
performed as if he were actually sq(1 Strange 160,)andthefiction 
of Hindu daw is that from that moment he dates a new exis- 
tence, as will be clearly seen by the rules which regulate the 
rights to property which he afterwards acquires, Of course, 
therefore, the property held by such a person passes on to the 
next taker. How far this power of degradation would now be 
recognized by the law, and whether unchastity in a widow would 
be a just cause of degradation, are questions which it isin no 
way necessary for me now to consider. One of them at least 
is a question of no little difficulty. What I now hold is, that 
it is not the immoral act alone which in any case destroys the 
right, but the loss of caste or degradation which may follow there- ' 
upon. This explains the silence of the Hindu law books as 
to forfeiture for particular acta of immorality, and accords entire- 
ly with the doctrine of expiation, which would otherwise appear 
to be almost unmeaning. 

This view of law is supported, as I have said, by the authority 
of Colebrooke and Strange; itis not opposed, as far as I am 
aware, by any European writer on Hindu law; and I think it 
by no means unimportant to observe that it is also that which 
is adopted by an able living writer on the Hindu law of the 
Bengal school, who must be well acquainted with the opinions 
current on this subject amongst the most learned of his country- 
men. Baboo Shama Churn Sircar, in his work already referred 
to at page 1016, thus sums up the law on this subject. “ It 
‘should however be observed that the woman who is adulter- 
“ous at the time when succession opened, or who previously 
“committed adultery which remained unexpiated by penance, 
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“forfeits her right to inheritance and maintenance; and, 
“ not she who was previously adulterous but ceased to be so 
“ and cohabited with her husband, or expiated, or was about to 
“ expiate the sin by penance before the time of succession; and 


* or obtaining maintenance, unless the crime were such as to 
“ cause complete degradation by loss of caste unredeemable by 
“ atonement.” Of the three decided cases, the first is, I think, 
too scantily stated for any very secure inference; it is certain- 
ly not sufficient to outweigh the combined authority of Cole- 
brooke and Strange. The second did not, I think, turn at all 
upon the question of chastity. The third relates not to for- 
feiture by a widow, but to the right of a husband to exclude 
his unchaste wife from her rights as such. It is, in my opinion, a 
perfectly correct decision, and supports the law as laid down by 
Baboo Shama Churn Sircar on this subject, in the passage I have 
just referred to; but it rests on a totally different principle 
from forfeiture. It might rather be termed the exercise of a 
summary power of divorce by the husband for adultery. It 
in no way conflicts, on the contrary, I think it accords in princi- 
ple, with the view I take of the law, because even there it would 
appear that the simple act of unchastity did not cause disin- 
heritance, but only such an act followed by an express exclusion. 

The result is that, I hold that the defendant has not, by the 
simple act of unchastity proved against her, she not having been 
degraded or expelled from caste, forfeited her right as widow of 
Ramgopal to inherit his estate. The suit, therefore, fails al- 
together and must be dismissed with costs on scale 2. 

From this decision the plaintiff appealed on the following 
grounds: 

1, That unchastity in a Hindu widow works a forfeiture 
of, or terminates, her estate and interest in her husband’s pro- 
perty. 

2. That incontinence in a Hindu widow in itself involves 
loss of caste, and is an offence for which Hindu law has not 
provided any atonement or expiation; and that even if ex- 


. piable or redeemable, there was no evidence that the defendant 


had ever effected redemption by expiation, or was about to do so. 
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3. That the incontinence of the defendant was followed up 
by her leaving her husband’s house, to which, so far as can be 
gathered from the evidence, she had no intention, at least for 
some time, of returning. 


4, That chastity is an essential condition to the continuance 
and enjoyment by a Hindu widow ‘of the estate of her deceased 
husband, for whose benefit alone she takes the estate; and that 
wholly apart from any outcasting or degradation, incontinence 
causes the estate to revert to the next heir of the deceased 
proprietor capable of conferring benefits on him as his repre- 
sentative. 


5. That the suit should not have been dismissed wh costs. . 
Mr. Woodroffe and Mr. Marindin for the appellant. — 


The Advocate-General, Mr. Graham, and Mr. Evans for the 
respondent. 


Mr. Woodroffe.—By unchastity a Hindu widow forfeits all 
rights she would otherwise have had in the property of her hus- 
band, Colebrooke’s Digest, Book IV, Chapter I, verse 8: this text 
also speaks of unchastity after the deathof the husband. A 
Hindu widow takes his estate for the benefit of her husband, 
and her adoption of a son works benefit by substitution ; but if she 
does not benefit her husband, she should nct take, the con- 
sideration on which she takes is gone—Dayabhaga, Chapter XI, 
Section 1, verses 43, 44, 45; Id., verses 30, 32. The Court below 
seems to have thought that the text of Vrihat Menu, Shama 
Churn’s Vyavastha Darpane, 24, refers to the conduct of the 
wife in her husband’s life-time, but “ persevering in religious 
observances” cannot apply to the wife in the life-time of her 
husband—Dayabhaga Chapter XI, Section 1, verse 43. In Cole- 
brooke’s Digest, Book IV, Chapter II, verse 106, it is said 
* fruitless are the sacrifices of immoral women ;” by immorality 
they take themselves out of the category of persons who can 
inherit. See Colebrooke’s Digest, Book Y, Chapter VIII, | 
yerse 409. How can the widow have a right before perform- 
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ance of acts for her husband’s benefit? If after performance she 
has acquired rights, she forfeits them by unchastity—Shama 
Churn’s Vyavastha Darpana, 25. As to when her right ceases, 
see Dayabhaga, Chapter XI, Section 1, verse 59; Shama 
Churn’s Vyavastha Darpana, 9. If it is objected that the first of 
these texts is a gloss by Chudamani, a later author, that shows 
that the doctrine with regard to the right ceasing did not become 
obsolete. See also Dayabhaga, Chapter XI, Section 1, verses 
7 and 56, Mitakshara, Chapter II, Section 1, verses 6 and 11. 
Dyakrama Sangraha, Stoke’s edition, Chapter I, Section 2, 
verses 3,4, and 5. As to maintenance, women who are perverse 
should be maintained—Dayabhaga, Chapter V, verse 19; 1 
Strange’s Hindu Law, Chapter VI, 134. As to the divesting of 
the right, Chapter VII, 163, maintenance is forfeited by the 
widow’s unchastity—Chapter VIII, 172; 2 Strange’s Hindu 
Law, 269, 272, 273. See opinion of a Pundit in Hooghly, 
who refers to various texts in support of it—2 Macnaghten’s 
Hindu Law, 18, 21. This shows that whatever time the un- 
chastity occurs, it is effective in working forfeiture. See 
Elberling, 75, on a widow's estate, where she is said to hold on 
two conditions that she is chaste, and that she commits no waste. 
In Doe d Radhamoney Raur v. Neelmoney Doss (1), it was 
held that the widow had forfeited the right to her husband’s 
estate—In Doed Saummoney Dossee v. Nemy Churn Doss 
(2), the case of Doe d Radhamoney Raur v. Neelmoney Doss (1) 
is not cited. Act XXI of 1850 does not apply—see the Pream- 
ble. Raj Koonwaree Dassee v. Golabee Dassee (3) is a case where 
the incontinence was during the life of one husband; that case 
was not argued—see per Sconce, J., who appears to hold that 
unchastity is a cause of loss of caste when known. If excom- 
munication takes place for a matter inconsistent with religion, 
it may be that Aot XXI of 1850 would apply. In Maha- 
ranee Bussunt Koomaree v. Maharanee Kummul Koomaree (4), 
a claim for maintenance was dismissed, and there is no 
distinction drawn between the consequences of unchastity as 
regards maintenance and inheritance,—see also Shama Churn’s 


(1) Montriou’s H. L. Cases, 314, (3) 148. D. A. (1858), 1891. 
(2) 2 Taylor & Bell, 300. (4) 7 Bel. Rop., 144. 
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Stity in women—see Menu, Chapter XI, verses 56, 
‘the references seem to have reference to the mis- 
ct of the man with a woman. In text 72 and the follow- 
ing #nes it is shown how crime may be expiated; in every 
a case it is spoken of as to be performed by a man; nowhere is 
Xpiation for women spoken of. In the present case, there is no 
: inclination for expiation, even if any were possible. At the time 
fe the Hindu marriage Act XV of 1856, as stated in the pre- 
Æ” =; amble, a second marriage was looked upon as legalized fornication. 
€ Fá It cannot be that the position of a woman marrying a second 
` time is worse than that of one who is unchaste. The position 
of the former is correctly described in section’ 2 of Act XV 

of 1856. ` 







Mr. Marindin on the same side.— Where a person is excluded 
from inheritance for disease, he has still a right to maintenance ; 
but all the authorities are agreed that where a woman is excluded 
from inheritance, she has no claim to maintenance. There is a 
difference of opinion as to whether a man who loses his right 
of inheritance as an outcast loses his right to maintenance also.— 
Shama Churn’s Vyavastha Darpana, 371, 372, verses 201, 203. 
The deprivation of loss of maintenance thus does not follow 
always loss of caste; it may arise from something else. An 
unchaste widow losesrighttomaintenance—2 Macnaghten’s Hindu 
Law, case ii, 109, case v, 112; The Collector of Masulipatam v. 
Cavaly Vencata Narrainapah (1). The tenure of a Hindu widow 
is one qualified by texts of Hindu law, which say that she should 
remain chaste. In this view of the case, Act XXI of 1850 
would have no effect; it might apply if losing caste was the 
cause of her deprivation of property ; but there are two conse~- 
quences of unchastity,—first an unchaste widow breaks the con- 
dition in which she holds the property, second she loses caste. 
It is clear that at the time of the passing of Act XV of 1856, 


(1) 8 Moore's I. A., 529, 549. 
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it was considered that remarriage was followed by penal con- 
sequences. [PEAcocK, C. J.—That is an opinion of the Legis- 
lature which may have been wrong.| It is not conclusive, but 
is authority to guide the Court. [Pmacoox, C. J.—It was the 
ceremony of marriage, not the consummation, which was thought 
by the Legislature was the cause of forfeiture.] There is no 


text to that effect; the ceremony of marriage might have been’ 


tantamount to an act of chastity. [Pzacoox, C. J.—The Le- 
gislature say it was thought that second marriage was inva- 
lid.] The Legislature thought that by a second marriage the 
proprietorship of the widow in the husband’s property was 
lost—see section 2 of Act XV of 1856. There is no text of 
Hindu law which says tha widow forfeits the property on remar- 

riage, therefore the only ground on which the forfeiture would 
` arise is that the remarriage is in itself an act of unchastity. 
In Srikrishna’s Commentary there is a note: “hence the right 
of an adulterous woman ceases”—Shama Churn’s Vyavastha 
Darpana, 28; and in the index to that work, the same word 
patni is applied to both wife and widow, so that adultery would 
be applied unchastity both before and after the husband’s death. 
[Pzacoox, C. J.—There is this difference that a husband 
can condone adultery committed during his life, or it may be ex- 
piated.| It is contended there is no expiation. [Pzacoox, C. J. 
—Menu, Chapter XI, Section 177, shows how a woman can 
expiate; if a wife can expiate and a widow cannot, they are 
not in a like position. Is there any text in Hindu law that a 


widow's estate ceases by reason of her adultery ?] Colebrooke’s. 


Digest, Booke V, Chapter VII, verse 409, note by. Jagan- 
natha, and note by Nareda to verse405. [Pxacoox, C. J., refers 
to 2 Strange’s Hindu Law, 272. Does the forfeiture take place 
immediately or is time to be given to expiate? Mr. Woodroffe.— 
It means that unchastity operates as an immediate disherison. 
Praooox, C. J.—Disherison means preventing her from in- 
heriting. It must be read in connection with the case there 
reported, That seems to lay down that unchastity destroys both 
the right to inherit and to Reep the property already inherited, 
—see The Mitakshara, Chapter IT, Section 1, verses 30 and 37. 


The Advocate-General, for the respondent.—By the Hindu law 
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ecd first? because they can confer most benefit, but they do 
ot succeed conditionally on their conferring benefit, nor do any 
other heirs succeed conditionally; why then is it said that the 
wid; succeeds conditionally. Suppose she spends the whole 
income on herself instead of applying it for her husband’ 
#benefit; there is nothing to show she would thereby forfeit the 
'estate. If she attempt to alienate the corpus she may be re- 
strained by injunction, but she does not forfeit the estate. 


; No distinction can be drawn between those texts which lay down 


the law and those which are meant to be merely precepts. There 
appears to be a difference between the Mitakshara and Bengal 
schools as to vesting and divesting of estates. But all the texts 
and cases refer to the punctum temporis of the death of the owner, 
they all refer to the right to succeed. Mussamut Bhoobun 
Moyee Debia v. Ramhishore Acharj Chowdhry (1); Pareshmani 
Dasi v. Dinanath Das (2). The case of Doe d Radhamoney 
Raur v. Neelmoney Doss (3) is very meagrely reported, and 
was decided at atime when a Hindu widow’s estate was not 
well understood; so with the case of the Maharanee Bus- 
sunt Koomaree v. Maharanee Kummul Koomaree (4). In the 
case of Raj Koonwaree Dassee v. Golabee Dassee (6), the adultery 
was committed in the life-time of the husband; there was a 
renunciation of the woman by the husband. From the case of Doed 
Radhamoney Raur v. Neelmoney Doss (3) to the present time, 
there has been no instance of a forfeiture of propersy once vested. 
It ia clear from the preamble to Act XV of 18656, that there 
had been a great many instances of unghastity among Hindu 
widows, yet there was no case of forfeiture. Had there been a 
forfeiture, there would have been less unchastity. 


Mr. Graham on the same side.-—There is no authority for 
saying that unchastity will produce forfeiture. It has not 
been decided; 1 Strange’s Hindu Law, 163; 2 Macnagh- 
ten’s Hindu Law, 19. One of the questions there was as 

(1) 10 Moore’s L A., 279. (4) 7 Sel. Rep., 144. 


(2) 1B. LR, A.C, 117. (5) 14 8. D. A. (1888), 1891. 
(8) Montriou’s H. L. Cases, 314. 
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to the conduct of a woman who was unchaaste after her husband’s 
death. The passage cited from Elberling, 73, is no authority. In 
Doe d Radhamoney Raur v. Neelmoney Doss (1), a widow who was 
incontinent was held to have forfeited her estate, but in the later 
case of Doed Saummoney Dossee v. Nemy Churn Doss (2), the 
contrary was held. The case of Doe d Radhamoney Raur v. Neel- 
money Doss (1) ia not of much authority, and the report is meagre. 
In Shama Churn Sircar’s Vyavastha Darpana, 25, verse 37 of 
Chapter II, section 1 of the Mitakshara is translafed: “A 
“woman, young and widowed, is untractable, but separate 
“ property must always be given to women that they pass their 
* destined life,”—that also intends a woman who is only suspected 
of unchastity, showing that the right to maintenance was not 
forfeited. Colebrooke’s Digest, Book IV, verse 78, says: “ Wives 
“of Brahmins approached by a man of the servile class are 
* purified, provided they bring forth no children by such come 
* merce, and this shows that expiation might be performed. The 
case of Doe d Saummoney Dossee v. Nemy Churn Doss (2) shows 
the reluctance of the Courts to disturb possession, and there is 
nothing to show that the case of Doe d Radhamoney Raur v. Neel- 
money Doss (1) was not before the Court in the later case. In Raj 
Koonwaree Dassee v. Golabee Dassee (3) the incontinence occurred 
in the life-time of the husband, and she was held to have forfeited 
her right to succeed to the property, which had not then vested in 
her. 


Mr. Woodroffe in reply.—The argument of the Advocate-Gene- 
ral as to the impossibility of divesting an estate once vested by 
the Bengal school is not applicable to the present case. It might 
well be too that the coming into existence of another heir would 
not divest the estate from a person in whom no change had taken 
place, that is the case in Mussamut Bhoobun Moyee Debiav. Ram 
Kishore Acharj Chowdhry (4), where too the power to adopt 
became infructuous. So as in the case of Karuna Mai v. Jai 
Chandra Ghos (5), there being no nearer relation, the sister might 


(1) Montrion’s EL L. Cases, 314. (4) 10 Moore’s L A., 279, 
(2) 2 Taylor & Bell, 300. (5) 5 Sel, Rep., 42. 


(3) 14 8. D. A. (1858), 1891. 
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take on the chance of giving birth to a son who would be the 
nearest heir. In the present case there is a change taking place 
in the widow after vesting—a change in respect of the condition 
on which she took the estate. It is said that you cannot draw 
a distinction between the texts which are law and those which 
are merely precepts, but I think the distinction appears in 
them. Srikrishna says, see Shama Churn’s Vyavastha Darpana, 
28, “ The rights of an adulterous woman cease.” Nareda 
SRYB, Id, 29: “ Brothers are to resume the allowance of an 
“ unchaste widow.” In the Smriti Chandrika (an authority in 
Southern India) edition of 1867, Madras 1850, Vrihaspati says : 
“« The widow preserving the honor of the family,”—i. e., living vir- 
tuous,“shallobtain”(1). Inthese the unchastity isa condition which 
it is necessary to fulfil; the other paris are preceptive. Chastity 
is a duty} incumbent on widows, and if they fail to perform it, 
their right ceases. It seems to be admitted that adultery, while 
the husband is alive (unless condoned or expiated), causes a 
woman to forfeit her right to inherit. There can be no condonation 
or expiation in a widow. Itis said to be strange that there is 
no mention of unchastity in treating of exclusion from inherit- 
ance, but see Vyavahara Mayukha, Chapter IV, section 11, verse 
12. An unchaste woman isto be expelled and not maintained; a 
perverse one to be expelled, but to be maintained—see In the 
goods of Dadoo. Mania (2), A widow enjoys the estate for the 
benefit of her husband as a kind of joint tenant, but it is laid down 
that “the religious acts of an unchaste woman are worthless.” 
Mahabharata, Volume IV, verses 754 and 765. There isa 
distinction between the son and the widow. The son by his birth 
keeps his father from put, the widow does not confer benefits 
until after widowhood. 


Pwacoos, C, J. (3).—This case has been very ably argued on 
both sides. It appears-to me that the judgment of the Court of 
original jurisdiction ought to be affirmed. There is no doubt 
that, according to the Hindu law of inheritance, a wife who com- 
mits adultery during the life-time of her husband, loses her right 

(1) See also Vyavahara Mayukha, (8) This judgment was thus taken 
Chapter IV, section 8, verse 4, down by the officer of the Comt; at the 

(2) In, Jur., O. 8., 60. time it was delivered, but was not 


afterwards seen or signed by the Chief 
Justice, 
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to inherit her husband’s estate, unless the act is condoned by her 
husband, or- expiated by penance. But the question involved in 
the present case is, whether a widow who succeeds to her hus- 
baud’s estate by inheritance, holds that estate merely so long as 
she remains chaste, or forfeits the estate which has become vested 
in her if she is guilty of unchastity. 

There are some authorities both ways. Giving the case my 
best consideration, it appears to me that the Judge in the Court 
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below arrived at a correct conclusion. He has so fully “entered _. 


into the authorities and arguments, that I do not purpose to 
go to much length in the consideration of the question. ` 

Mr. Colebrooke’s opinion, as expressed in his remarks upon the 
Trichinopoly case (1), appears to me to be correct. He says :— 
“ An unchaste woman is excluded from the inheritance of her 
« husband. But no misconduct, other than incontinency, operates 
* disinherison ; nor after the property has vested by inheritance 
* does she forfeit it, unless for loss of caste, unexpiated by pen- 
“ance, and unredeemed by atonement.” 

It was said in argument that the right of inheritance or suc- 


cession according to the Hindu law is founded on benefits to be — 


conferred upon the ancestor. “He who takes the estate of the 
* deceased is to perform his obsequies.” This is not true in every 
case, for it is laid down that, “if one be heir to an estate, and 
“ another be qualified to perform the shraddha, he must give suffi- 
“ cient property, and cause the rites to be celebrated by him who 
“is qualified to perform them;” see Vyavastha Darpana, page 
363, where reference is made to Colebrooke’s Digest, Volume III, 
pages 545,546. But, however that may be, there is no authority 
to show that the person who takes an estate by inheritance, 
holds that estate only so long as he performs those duties which 
are morally imposed upon him, or that he forfeits the estate 
which he has taken if he ceases to perform those duties. It is 
clear that, according to the Bengal school, a man who takes an 
estate by inheritance may sell or otherwise dispose of it. 

As regards male heirs, an estate taken by descent is not for- 
feited by neglect of those moral duties which are imposed upon 


(1) 2 Strange’s II. L., 272. 
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an heir; and I see no authority sufficient to induce me to think 
that the estate taken by a Hindu widow by inheritance isan 
estate only so long as she continues chaste, or an estate liable to be 
forfeited by an act of unchastity. If the estate is to continue 
only so long as she continues chaste, it would cease immediately 
upon an act of unchastity; and in that respect a widow would 
be in a worse position than a wife, inasmuch as a wife may inherit 
if her offence is expiated before the death of her husband; but 
if a widow’s estate cease, expiation could not restore it. 

So, in the case of persons incapable of inheriting, such asa 
leper, leprosy at the time when the right of inheritance accrues 
would destroy the right of inheritance; but leprosy, after an 
heir has succeeded, is no ground of forfeiture; nor is the estate 
of an heir held only so long as he is free from a sinful disease 
which would prevent him from inheriting. 

In Baboo Shama Churn’s Vyavastha Darpana, itis stated that 
a “ woman who is adulterous at the time when succession opened, 
* or who previously committed adultery which remained unexpia- 
*‘ted by penance, forfeits her right to inheritance and maintenance ; 
“ and not she who was previously adulterous, but ceased to be 80, 
“ and cohabited with her husband, or expiated, or was about to 
* expiate, the sin by penance before the time of succession; and 
* not she also who became adulterous after inheriting property,” is 
not prevented from holding the estate, “ unless the crime were such 
ag to cause complete degradation by loss of caste unredeemable 
“ by atonement.”— Vyavastha, 663, page 1016, Although Baboo 
Shama Churn Sircar is no authority on Hindu law, it appears 
to me that he has there given a correct view of the law on the 
subject. 

In the case of Katama Natchier v. The Rajah of Shiva Gunga(1), 
it was held that a decree ina suit brought by a Hindu widow 
binds the heirs who claim in succession to her; but that can 
only be in a suit brought by her so long as she holds a widow’s 
estate. It would cause infinite confusion if a decree in a suit 
brought by a widow could be avoided, if it could be shewn that 
she had committed an act of adultery before she commenced the 


(1) 9 Moore’s L A., 589. 
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suit. But if the rule contended for is correct, and the estate 
which a widow takes by inheritance is merely an estate so long 
as she continues chaste, all the acts which a Hindu widow could 


do in reference to the estate, might be avoided by taking up some 7 


actofunchastity against her. Inconvenience would not be aground 
for deciding a case like the present, if the law were clear upon 
the subject; but it is an argument which may be fairly adduced 
when the authorities in favor of the opposite view are merely 
the expressions of opinion by Hindu law officers, or by European 
or modern text writers, however eminent, or even decisions of a 
Court of Justice, when they are in conflict with the decisions of 
other Courts of equal weight. 

The case which was cited from Chambers’ s notes in Mr. Mon- 
trion’s edition of Morton’s decisions, Doe d Radhamoney Raur 
v. Neelmoney Doss (1), is given very shortly. In that 
case it was held that the incontinence of a widow orestes 
a forfeiture of her claim to the succession. That decision is 
counterbalanced by the case of Doe d Saummoney Dossee v. Nemy 
Churn Doss (2) which was later in date, and also decided by the 
Supreme Court. Sir Lawrence Peel in that case held that a widow 
did not forfeit her estate by living an immoral and unchaste life. 
He said: “ Further, in this case, the widow had been for some time 
“in rightful possession, and the Court would be disinclined to 
“ disturb her, in the absence of any decision of a Court of law, 
‘‘shewing that such a person, for such reason as above stated, 
“ might be expelled from possession.” 

Mr. Justice Markby has stated that adultery is not sufficient 
to deprive a widow of an estate, which she has taken by inherit- 
ance from her deceased husband, in the absence of degradation 
or expulsion from caste. I wish to avoid being supposed to ex- 
press any opinion that, if she were degraded, or deprived of her 
caste, her estate would cease to exist. 

Conflicting opinions have been expressed as tothe construc- 
tion of Act XXI of 1850. With reference to that Act, Sir 
Lawrence Peel, inthe case to which I have referred of Doe d 
Saummoney Dossee v. Nemy Churn Doss (2), observed; “ that it 


1) Montriow’s H. L. Cases, 314. (2) 2 Ta; lor & Bell, 300. 
Q) € , 
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“ was provided by Act XXI of 1850 that so much of any law 
“ or usage now in force in India, as inflicted on any person for- 
* feiture of rights of property, or might be held in any way toim- 
“ pair or affect any right of inheritance by reason of his or her 
“being deprived of caste, should cease to be enforced as law.” 
His opinion, therefore, appears to have been, that the Hindu law 
so long as it inflicted forfeiture of rights of property, or impaired 
or affected rights .of inheritance by reason of deprivation or loss of 
caste, was intended to be abolished by the Act to which he refers. 
The late Sudder Court took a different view of that Actin the 
case of Raj Koonwaree Dassee v. Golabee Dassee (1). ‘ They 
read it with the light thrown upon it by the preamble, for, refer- 
ring to the case which had been decided by Sir Lawrence Peel, 
they say: “ With every respect for that opinion, and without the 
“means of ascertaining whether the particulars of the present 
« case are the same as those upon which it was given, we must 
« determine the point irrespectively, and with reference solely to 
‘the intent and meaning of the Act, as they may be fairly and 
‘‘reasonably gathered from the latter portion of it taken in 
“ connection with the preamble.” Mr. Sconce says: “the title 
“of Act XXI of 1850 declares its purpose to be the extension of 
“ the principle of section 9of Regulation VII of 1832, and in the 
c preamble this principle is embodied, being to the effect thatif 
“one party to a suit should not be of the Hindu (or Mahomedan) 
«c persuasion, the laws of the Hindu religion shall not be suffered 
‘to deprive him of any property, to which, but for the operation 
« of such laws, he would have been entitled. Accordingly, in the 
* body of the Act it is declared that any law, which may impose 


` “a forfeiture of rights, as a consequence of the renunciation of, 


* or exclusion from, the communion of any religion, or of being 
« deprived of caste, shall cease to be enforced as law.” He holds 
that being deprived of caste, reading it in connection with Regu- 
lation VII of 1832, meant loss of caste by reason of renunciation 
of religion or by reason of excommunication from religion. 

Looking very carefully at Act XXI of 1850, it appears to 
me that the preamble is wholly irrelevant to the enacting part 


(1) 14 8. D. A. (1858), 1895. 
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of that Act. The Act is called “an Act for extending the princi- 1869 
ple of section 9, Regulation VII of 1832, of ,the Bengal Code, oo 
“ throughout the territories subject to the Government of the Dzer 


“ Hast India Company.” It recites that it was enacted “by Smucart 
“ section 9, Regulation VII of 1832, of the Bengal Code, that eee 
“ whenever in any civil suit the parties to such suit may be of 
“ different persuasions, when one party shall be of the Hindu, and 
* the other of the Mahomedan persuasion, or where one or more of 
“ the parties to the suit shall not be either of the Mahomedan or 
‘‘ Hindu persuasions, the laws of those religionsshall not be permitted 
* to operate to deprive such party or parties of any property to 
“ which, but for the operation of such laws, they would have been 
* entitled; and whereas it will be beneficial to extend the principle 
“of that enactment throughout the territories subject to the 
“Government of the East India Company, it is enacted as 
“follows: So much of any law or usage now in force within 
“the territories subject to the Government of the East India 
“ Company, as inflicts on any person forfeiture of rights or pro- 
“ perty, or may be held in any way to impair or affect any right 
“of inheritance, by reason of his or her renouncing, or having 
“ been excluded from the communion of any religion, or being 
“ deprived of caste, shall cease to be enforced as law in the Courts 
“of the East India Company, and in the Courts established by 
“ Royal Charter.” 

The principle of section 9, Regulation VII of 1832, was that a 
party to a suit of one religion was not to avail himself of the laws 
of the religion of the other party which deprived him of any 
property. If a Hindu had sued a Hindu, the Hindu defendant 
might possibly have set up against the Hindu plaintiff, that‘ 
he had no right to sue, in consequence of his having been 
degraded from his caste. The Regulation would have prevent- 
ed a Mahomedan defendant from taking advantage of that rule 
of the Hindu religion, which would have deprived the Hindu 
plaintiff of his right, by reason of his degradation from caste. 
Act XXI of 1850 says that “so much of any law as inflicts on any 
“person forfeiture of rights of property, by reason of his being 
“deprived of caste, shall cease to be enforced as law.” It was 
therefore an enactment, that in suits between Hindus, the loss 
of property by deprivation of caste should not be enforced. 
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The principle, if it can be so called, of that Regulation, which 
prevented the laws of the Mahomedan or Hindu religion 
which deprived a party of a right of property in suits between 
persons of different persuasions, was extended to persons of 
the same persuasion; and that which could not be taken advan- 
tage of by a Mahomedan, in a suit by a Hindu, so far as it 
related to deprivation of property by loss of caste, was not 
to be taken advantage of now by a person of the same persuasion. 
The enactment, rather than the principle of the enactment, 
was extended, and the rule which was laid down to be observed 
in suits between persons of different persuasions, was intended 
to be extended to suits between persons of the same persuasion. 
Under the Regulation of 1832, I think it is clear, that, in 
any place in which that Regulation had effect, a Mahomedan 
in a suit by a Hindu could not have availed himself of any 
part of the Hindu law which deprived a Hindu of a right 
of property, by reason of a deprivation of caste. If so, it 
appears to me that by the extension of that law by Act 
XXI of 1850 to all parts of the territories of the Hast 
India Company, it was declared that all the rules which in- 
flicted any forfeiture of rights on any person on account of his 
renouncing his religion, or being deprived of caste, should cease 
to be enforced as law. It appears to me that the words “being 


_ deprived of caste by reason of renouncing religion” were useless. 


If the renunciation of religion deprived a man of his right, his 
being deprived of caste by reason of that renunciation would 
not carry the case further. If a Hindu lost his right to pro- 
perty by renouncing his religion, Regulation VII of 1832 de- 
prived a Mohamedan of his right of setting up that defence as 
against a Hindu, and the Act of 1850 deprived a Hindu from 
setting up against a Hindu that which a Mahomedan could not 
set up against a Hindu in that respect. 

If a Hindu widow, without reference to loss of caste, held 
her estate only so long as she remained chaste, Act X XI of 1850 
did not affect the case. If her estate was an estate only to 
continue so long as she remained chaste, Act XXI of 1850 did 
not affect the case. But if the widow of a Brahmin lost her 
estate by reason of the loss of caste entailed upon her by 
having a child by a Sudra, Regulation VII of 1832 prevented that 
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law from taking effect in suits in which both parties were not 
Hindus, and Act XXI of 1850 prevented that law from taking 
effect in suits between Hindus, 

In Menu, it is said that “he who associates himself for one 
* year with a fallen sinner, falls like him; that man who holds 
“an intercourse with any one of those degraded offenders must 
« perform, as an atonement for such intercourse, the penance or- 
“ dained for that sinner himself. They must thenceforth desist 
“ from speaking to him, from sitting in his company, from deliver- 
“ing to him any inherited or other property, and from every 
“ civil or usual attention, as inviting him on the first day of the 
“ year, and the like.”—Chapter XI, verses 181, 182, and 185. 

Now I apprehend that the object of Act XXI of 1850 would 
get rid of such a defence as that. If a Brahmin should bring 
a suit against a Mahomedan to recover his property, that Ma- 
homedan, after Regulation VII of 1832, could not have set up as 
a defence that the plaintiff had associated himself with a fallen 
sinner, or that he had held intercourse with any of the degraded 
offenders referred to in that chapter of Menu. Is it more 
uureasonable to suppose that the Legislature intended to pre- 
vent a Brahmin or any Hindu from setting up, as against 
another Hindu, a defence of that oature, than to prevent a 
Hindu from setting up against another Hindu any defence 
which he might otherwise have had by reason of the plaintiff 
having renounced the Hindu religion? 

It appears to me that itis notso; and that when the Legislature 
intended to prevent a Hindu from taking advantage, as against 
another Hindu, of any part of the Hindu law which deprived his 
opponent of a right of property by reason of his having renounc- 


ed his religion, or of his having been excommunicated from his. 


religion, it is not unreasonable that they should also go on and 
deprive a Hindu of his right to take advantage of any rule of the 
Hindu religion which deprived his opponent of any part of the 
Hindu religion by reason of his loss of caste. Looking at the 
case even as between Hindus, it appears to me that the removal 
of loss of caste cannot be more objectionable than the removal 
of that part of the religion which deprived a man of his right by 
reason of renunciation of religion, or excommunication therefrom. 
64 
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I, therefore, notwithstanding the decision of the Sudder Court 
in the case of Raj Koonwaree Dassee v. Golabee Dassee (1), take 
the same view of Act XXI of 1850, which was taken by Sir 
Lawrence Peel, in the case to which I have referred; and I there- 
fore am of opinion that the principle of this case is not affected 
by the fact that the defendant had a child by a Sudra. As far 
as chastity was concerned, it made no difference whether the 
father of the child was a Sudra or a Brahmin. It is only as 
regards caste that that circumstance would make any difference. 

Sir Colley Scotland, in the case of Pandaiya Telaver v. Puli 
Telaver (2), seems to have taken the same view as Ido of Act 
XXI of 1850. He says:—* Further, so to decide in this case, 
** would in effect be giving to illegitimacy as a disqualification, an 
“ operation which it would be contrary to the spirit, if not the 
“letter of legislative enactment (see Act XXI of 1850) to 
“ allow to degradation from caste;” treating degradation from 
caste simply and without reference to its being a degradation on 
account of the renunciation of religion or of excommunication. 

The Hindu Widows’ Marriage Act, XV of 1856, has also been 
referred to. By the lst section it was enacted that “no marriage 
“contracted between Hindus shall be invalid, and the issue of 
“ no such marriage shall be illegitimate by reason of the woman 
“having been previously married or betrothed to another person 
«é who was dead at the time of such marriage, any custom and any 
* interpretation of Hindu law to the contrary notwithstanding.” 

Then section 2 enacted that “all rights and interests 
‘which any widow may have in her deceased husband’s pro- 
“perty by way of maintenance, or by inheritance to her hus- 
“ band, or to his lineal successors, or by virtue of any will or test- 
‘“amentary disposition conferring upon her, without express 
‘* permission to re-marry, only a limited interest in such property, 
«< with no power of alienating the same, shall, upon her re-mar- 
* riage, cease and determine as if she had then died.” 

It is said that we are to infer from this that the Legislature 
considered that a Hindu widow forfeited her estate by reason 
of an act of unchastity. I draw no such inference from this 


(1) 148, D. A: (1858), 1891. (2) 1 Mad. H. C., 489. 
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enactment. The Legislature enacted that the marriage of a 
Hindu widow should not be void; but at the same time they 
declared that the right which she had taken inher deceased 
husband’s estate should cease on her marriage. Therefore it 
appears to me that the provisions of this Act have no bearing 
on this case. The decision of Mr. Justice Markby is affirmed 
with costs. 


MACPHERSON, J., concurred. 
Judgment affirmed. 
Attorney for the appellant: Mr. Dover. 


Attorney for the respondent: Baboo D. N. Bose. 
[APPELLATE CIVIL.] 


Before Mr. Justice Bayley and Mr. Justice Markby. . 
SHEO NARAYAN SING (Decrsr-noLoer) v. HARBANS LAL (June- 


MENT-DEBTOR).” 


Act VIII of 1859, ss. 208, 284, 285, 287, 290— Assignee of a Decree—Execu- 
tion, Power of the Court to which a Decree has been transmitted for. 


The assignee of a decree should apply to the Court which passed the decree, and 
not to the Court to which the decree had been forwarded under section 285 Act VITI 
of 1889 for execution, for the purpose of being substituted in the place of the origi- 
nal decree-holder. 

The word “ Court” in section 208, Act VII of 1859, does not include the Court 
to which a decree has been transferred for execution. 

Baboos Ramesh Chandra Mitter and Taraknath Paulit for 


the appellant. 
Baboo Mahesh Chandra Chowdhry for the respondent, 


Tue facts of the case in reference to the point decided, sufi- 
ciently appear in the judgment of the Court, which was delivered 


by 


Marxsy, J.—This is a Regular Miscellaneous Appeal from 
the decision of the Officiating Judge of Shahabad. The appeal 


* Miscellaneous Regular Appeals, Nos, 120 and 121 of 1870, from the orders of 
the Officiating Judge of Shahabad, dated the 6th January 1870, 


497 


1869 
SRIMATI 


MATANGINI 


Desr 


| BRDIATI 


JAYEALI DEBI. 


1870 


June 20. 


498 


1870 


Sneo Nana- 


YAN SIxa@ 


v. 
Hanpbans LAL. 


BENGAL LAW REPORTS. [VOL. V. 


is by the person who describes himself as the decree-holder. It 
appears that, onthe 14th May 1866, adecree was obtained in the 
Small Cause Court at Calcutta, by Bhikan Chand and Jyte Pal, 
against Harbans Lal and Rama Prasad. On the 13th April 
1869, a certificate of non-satisfaction was asked for and obtained 
by the decree-holders, and the certificate with a copy of the 
decree was forwarded to the Judge of Shahabad for execution, 
under section 285 of the Civil Procedure Code. There were 
various applications with reference to the execution of this 
decree, but the execution proceedings were ultimately struck off 
on the 21st August 1869. On the 3lst August, the decree was 
sold by the decree-holders to Sheo Narayan Sing, who is the 
appellant before us; and then on the 11th September 1869, on 
his application to the Judge of Shahabad, the proceedings in 
execution were ordered to be revived; and on the 23rd Septem- 
ber 1869, his name was substituted for that of the decree-holders 
in the execution proceedings. 

Now, upon this statement of the facts it was suggested that 
Sheo Narayan had no locus standi before us as an appellant in 
these proceedings ; and that, in fact, he had no locus standi before 
the Judge of Shahabad to put the Court in motion for the 
execution of the decree; and after hearing the arguments of 
Baboo Ramesh Chandra Mitter for the appellant, we think that 
this objection ought to prevail. 

Section 208 gives power, when a decree is transferred by 
assignment, to the assignee to apply for execution; and if the 
Court thinks proper to grant the application, the decree may be 
executed in the same manner as if application were made by 
the original decree-holder. The question then that we have to 
decide is whether the term “ Court” in that section includes the 
Court to which the execution of the decree may have been trans- 
ferred under section 284. Section 287 is the section which 
indicates the duty of the Court to which a decree may have been 
transferred for execution; and says: “ The copy of any decree 
e when filed in the Court to which it shall have been transmitted 
s for the purpose of being executed, shall, for such purpose, 
“have the same effect as a decree or order for execution made 
“ by such Court.” A question has been raised somewhat similar 
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to this in reference to the power of the Court to which a decree 1870 
is transmitted for execution to enquire into the question of limita- Sino oa 
tion, and it has been held that this Court has that power, the 
enquiry into the question of limitation being considered to be an 
enquiry “for the purpose of the execution” within the meaning 
of section 287. We in no way dissent from that decision (1), 
but it does not decide the present case, because it is clear 
from section 290 that, for some purposes, even as regards 
the execution, the Court which passed the decree is the Court 
which controls the proceedings. The Court to which a decree 
is transmitted for execution is empowered by section 290 to stay 
the execution pending an application to the Court which granted 
the decree “ for an order to stay the execution or for any other 
“order relating to the decree or the execution thereof.” It is 
necessary therefore to determine whether this being an applica- 
tion connected with the execution ought to have been made to 
the Judge of Shahabad or to the Small Cause Court in Calcutta. 
It seems to us that this application ought to have been made 
to the Small Cause Court in Calcutta, and not to the Judge of 
Shahabad. It seems to us that any other construction of the 
law would give rise to great confusion. For all purposes, . 
except that of execution under the certificate and copy of decree, 
and, as already pointed out, for some purposes connected with 
execution, the decree remains in the original Court which passed 
it. A copy only of the decree and none of the proceedings in 
the suit are transmitted under section 285. The decree itself 
and the whole record of the suit remain in the original Court, 
and we think the Court which receives the decree for execution 
should execute it exactly as it receives it, or not at all. We 
think it would lead to the greatest difficulties if, in one Court, 
one party was rocognized as being the holder of, and having the 
control over, a decree; and, at the same time, in another Court, 
another party was recognized as being in that position. Further, 
under section 208, it is entirely in the discretion of the Court 
to grant the application of the assignee or not, and the applica- 
tion is one which, under some circumstances, clearly ought not 


v. 
HARBANS LAL, 


(1) Sco Leake v. Daniel, Oaso No. 507 of 1867; March 19th, 1868. 


500 BENGAL LAW REPORTS. [VOL V. 


1870 to be granted, and in no instance ought it to be granted merely 
Sere NaPas as a matter of course. Now, the only Court which can have 
Tee uu the proper knowledge and materiala to deal with the application 

is the Court which tries the suit and passes the decree. Look- 
ing, therefore, generally to the terms of the law, and particularly 
to those of section 290, which show that, even for some purposes 
connected with execution, the proceedings remain in the origi- 
nal Court, we think that this application was wrongly made in 
the Shahabad Court, and ought to have been made in the Small 
Cause Court at Calcutta. Had it been likely that the original 
decree-holders were about to proceed to execute the decree in 
fraud of the assignee, the latter might probably by an applica- 
tion to the Court of Shahabad have stayed the execution pend- 
ing his application to the Court of Small Causes. 

The result is that Sheo Narayan not being on the record and 
not having even obtained the permission which is necessary to 
enable him to execute the decree, he had no right to appear in 
the Court below or in this Court. Without, therefore, enter- 
ing into the merits of the case we dismiss this appeal with 
costs. 

Appeal No. 121 is admittedly governed by this decision, and 
is also dismissed with costs. 

Appeal dismissed. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Phear and Mr. Justice Markby. 


1870 MIA KHAN ano MANU KHAN r. BIBI BIBIJAN anv BIBI 
august 13. AMNUJAN. 


Mahomedan Law-—-Usury—lInterest, Rate of—Act XXVIII of 1855—Smalt 
Cause Court Acts IX of 1850 and XXVI of 1864—Procedure. 


The custom of taking interest as between Mahomedans is recognized by the 
Courts. 

The Small Cause Court Acts, IX of 1850 and XXVI of 1864,form one procedure, 
and the High Court can therefore exercise, in cases referred under section §5 of 
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Act IX of 1850 (1), the extended powers given to it by section 8 of Act XXVI 1870 
of 1864 (2). Mia Kaan 
; A ; AXD 
Semble.—Per Purar, J. (dissenting from Ramlal Mookerjee v. Haranchunder Mano kax 


Dhur) (3).—Act XXVIII of 1855 repealed the Mahomedan laws relating to usury. 
By “laws relating to usury,” the Legislature meant laws affecting the rate of in- Brat Biman 


AND 
terest. BIBI Aas ax, 


Tun following case was referred by the First Judge of the 
Small Cause Court, under section 55 of Act IX of 1850, for 
the opinion of the High Court. 

“ The plaintiff sued for rupees 84-12, balance of principal and 
interest due on a Ahat dated 24th Falgun 1275, March 6th 1868, 
which, as well as a translation of it, is forwarded herewith. The 
defendant, Bibijan, did not attend, but service of summons upon 
her was proved. The other defendant, Amnujan, attended, and 
admitted execution of the khat, and made no defence. It was 
admitted that both the plaintiffs and both the defendants were 
Mahomedans. Baboo Kunjalal Banerjee, the Judge, before whom 
the case came on in the first instance, gave the plaintiff a decree 
for rupees 45-12, being the principal money only due on the Ahat, 
and refused to allow any interest. This decision he based on 
the interpretation given to Act XXVIII of 1855 in the case of 
Ramlal Mookerjee v. Haranchunder Dhur (3), in which it was 
held that that Act did no more than repeal the various Regula- 
tions and Acts which the English Government of India had 
passed on the subject of usury. According to that decision, as 
` the Mahomedan law is not repealed, and does not allow a Ma- 
homedan to charge another Mahomedan any interest whatever 


a) det IX of 1850, sec. 55.—“ The 


judgment is given, contingent upon the 
Judges of the Court of Small Causes may, 


opinion of the High Court, * * * the 


in their discretion, reserve any question of 
law or equity on which they entertain 
doubts, or which they shall be requested, 
by either party to the suit, to reserve for 
the opinion of tho Judges of the Supreme 
Court, and shall give jadgment, contin- 
gent upon the opinion of the said Supreme 
Court, on a case which they shall there- 
upon be entitled to state to the said Court. 

only two Judges together, and shall 
differ in opinion, the question on which 
they differ shall he so referred.” 


(2) Act XX VIof 1864, sec, 8.—“ When 


High Court may cither order a new trial 
on such terms as it thinks fit, or may 
order judgment to be entered for either 
party as the cage may be, and may make 
such order, with respect to the’ costs of 
reserving the question, and stating the 
same for their opinion, and otherwise aris- 
ing thereout or connected therewith, 
as such High Court may think proper, 
and all orders made by the High Court 
under this section shall be final.” 
(8) 3 B. L R, O.C., 180, 
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(sce Hedaya, volume II, book XVI, chapter 8, 489), the Judge 


Mis Kuas refused to give a decree for more than the principal of the Ahat, 
Maxu Kran The plaintiffs pleader applied for a new trial, on the ground that 
Busi Biomax the decision of the High Court, in the case above-mentioned, is 
Bmrånsosan, at variance with the intention of the Legislature, as that is to 


be gathered from the words used in the preamble and in sec- 
tion 1 of the Act. I thought that there might still be some 
doubt on the point, especially as the opinion of the late learned 
Chief Justice on the facts in the case of Ramlal Mookerjee v. 
Haranchunder Dhur (1), was sufficient to support the conclu- 
sion at which he arrived, confirming the decision of the Court 
below, and the expression of any opinion on this point was 
not necessary, and does not appear to have been raised by the 
parties, or concurred in by Mr. Justice Macpherson. I also 
thought that the terms of section 1 of Act XXVIII of 1855 (2) 
point in a somewhat marked manner to British statutes in the 
first instance, to Regulation law in the second, and lastly to 
* all laws in force,” under which it seems to me to have been. 
the intention of the Legislature to include Hindu, Mahomedan, 
and Customary Laws. I was therefore inclined to give the 
plaintiffs a rule nisi, calling on the defendants to show cause why 
there should not be a new trial granted. Butas my colleague 
differed from me on this point, I have the honor to refer, for the 
opinion of the High Court, the question: 

‘Whether or not the Mahomedan law, on the subject of - 
usury, has been repealed by Act XXVIII of 1855. 

«Tf the High Court should be of opinion that it has not, the 
rule will be refused, otherwise it will be granted. 

“ A case turning on a similar point, but with reference to Hin- 


(1) 3. B. L. R, O. C., 180. 

(2) Act XXVIII of 1856, Preamble. 
—‘ Whereas it is expedient to repeal the 
laws now in force relating to usury: It 
is enacted as follows : “ Section 1.—Bec- 
tion 30 of the Act of Parliament passed 
in the thirteenth year of his late Majesty 
King George MI, intituled ‘an Act for 
establishing certain regulations for the 
better management of the affairs of tho 
East India Company, as well in India as 


in Europe,’ shall not apply in any part of 
the territories in the possession and under 
the Government of the snid Company to 
any bond, contract, or assurance what- 


soever which shall be made or entered in- - 


to within the gaid territories after the 
passing of this Act and the several parts 
of icgulations mentioned in the schedule 
heroto annexed, and all laws in force in 
any part of the said territories relating ` 
to usury are hereby repealed.” 
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du law, has been referred, for the opinion of the High Court, by 1870 
my colleague, Mr. Thomson, and myself, and the Judges will per- Mia Kitir 


haps find it convenient to consider the two cases together.” Maxu Kuan 
V. 

No counsel appeared on either side. sist oa 

Bri Aaceusax, 


Parar, J.—If, for the purpose of disposing of the matter now 
referred to us, it were necessary to answer specifically the ques- 
tion which is put to us by the learned First Judge of the Calcutta 
Court of Small Causes, I think I should be prepared to say that 
it ought to be answered in the affirmative. 

It seems to me almost impossible, with sound reason, to put 
restriction on the generality of the words which are employed in 
section 1, Act XXVIII of 1855. Those words declare that a 
certain specified English enactment, and certain specified Regula- 
tions, and parts of Regulations and all laws in force in any part of 
the territories, which are in the possession and under the govern- 
ment of the East India Company relating to usury, are by that 
Act repealed. 

I have given my best consideration to the opinion which the late 
Chief Justice is reported to have expressed in Ramlall Mooker- 
jee v. Haranchunder Dhur (1). That opinion does not seem to 
have been essential to the decision of the particular case in 
which it was given, but it is nevertheless entitled to very great 
weight. According to the report of the case, Sir Barnes Peacock 
said:—“ I do not think that Act XXVIII of 1855 was ever 
“ intended to repeal the Hindu or Mahomedan law as to interest.” 
He then quoted the title of the Act, the preamble, and the first 
section, and he added: —* That Act did no more than repeal the 
“ various Regulations and Acts which the English Government of 
“ India had passed on the subject of usury.” With the greatest 
deference for the opinion of Sir Barnes Peacock, I feel it most 
difficult to take this limited view of the operation of the Act. Isee 
nothing to indicate that the words “ the laws now in force relating 
“to usury” of the preamble, and “ all laws in force in any part of 
“the said territories relating to usury” of the first section, areto be 
limited in their meaning to Regulations and Acts passed by the 


(1) 3 B. L. R., O. C., 130. 
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English Government of India. If the Legislature had so intend- 
ed, surely it would have used “ Regulations and Acts” in the 
place of “laws.” Instead of “the several parts of Regulations 
« mentioned in the schedule hereto annexed, and all laws in force 


. “in any part of such territories relating to usury are hereby re- 


* pealed,” we should have had “ the several parts of Regulations, 
e &c,, and all other Regulations and Acts in force in any part, 
© &e.” 2 

Neither was the mischief at which Act XXVIII of 1855 was 
directed, so far as I comprehend it, such as should induce 
us to suppose that it would be sufficient for the purposes of 
the Legislature that the Regulations and Acts of the English 
Government alone should be repealed. If this were so, pro- 
bably we should be bound, if possible, to put a construction 
upon the words of the Legislature which would limit their optra- 
tion to the bringing about this result; but upon considering the 
Regulations which are specifically repealed by this Act, I find 
that their general effect was to place a restriction of universal 
operation upon the rate of interest, whioh should be recoverable 
by law under the terms of any contract of loan; and having re- 
gard to Act XXVIII. of 1855 as a whole, I can only conclude 
that the Legislature, at the time of passing it, was of opinion that 
restraint of this sort was mischievous. It appears to me indeed 


“that the sole object of the Act was to leave the parties in any 


transaction entirely free to make their own terms with regard 
to the rate of interest, and if so, this object could only be attain- 
ed by the removal of all prohibitions upon their freedom in this 
respect, whether imposed by English authority, or by that of the 
recognized ancient lawgivers. This view is, I think, not a little 
strengthened by the fact that Act XXVIII of 1855 followed 
immediately upon the repeal of the usury laws in England, and 
was, in appearance at any rate, an extension of that measure to India. ` 
Throughout the Act there is no trace to be found of reference or 
allusion to any still existing laws of prohibition, or any indication 
that the Legislature entertained the notion that such laws might 
remain in existence, notwithstanding the Act. On the contrary, 
every clause of the Act seems to me to negative anything of the 
kind. By the second section it is enacted that “in any suit” 
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(without a shadow of qualification) “ in which interest is re- 1870 
“coverable, the amount shall be adjudged or decreed by the Mr Kuan 
“ Court at the rate (if any) agreed upon by the parties,” and Maxu Ka 
the application of all the other sections is equally general; the Bwer Biman 
contingenciesupon which they severally take effect are designated Braråuwosan. 
by “ whenever,” “in any case,” and go on. 
It seems to me, then, something more than difficult to escape 
the conclusion that the repeal of “ all” laws relating to usury, 
which is effected by Act XXVIII of 1855, must extend to 
Mahomedan laws. I will add thatin my judgment the Legis- 
lature, by the use of the words “ laws relating to usury” in this 
Act, intended to speak only of laws affecting the rate of interest, 
which might legally be stipulated for. The rate of interest 
is the sole subject of the Act from the beginning to the end. 
There may be, however, laws which in strictness relate to usury, 
yet do not meddle directly with the rate of interest, such as 
a law limiting the period within which an action for arrears of 
interest must be brought by reference to the amount to be reco- 
vered. For instance, Menu, section 151, chapter 8, says :— 
«Interest on money received at once, not month by month, 
“or day by day, as it ought, must never be more than enough 
“to double the debt, that is, more than the amount of the 
“principal paid at the same time.” This in substance is a law 
for the limitation of suits, and as such does not, I think, fall 
within the scope of Act XXVIII of 1855. The Bombay High 
Court pointed out the true character of Menu’s rule in the case 
of Dhondu Jagannath v. Narayan Ramchandra (1); and by two 
decisions in Khushalchand Lalchand v. Ibrahim Fakir (2) and 
Ramkrishnabhat v. Vithoba (3), that Court also held that the 
rule does not fall within the repealing operation of the Act of 
1855. I do not in any degree dissent from these decisions, 
Unfortunately we have not been aided by the argument of 
counsel in this case; and therefore, having regard to the opposite 
opinion of Sir Barnes Peacock, I cannot do otherwise than 
greatly distrust my own judgment upon the question which has 
been proposed to us. It is consequently, with considerable 


(1) 1 Bom. H. C. Rep., 47. (8) 3 Bom. H. C. Rep., 25. 
(2) 3 Bom. H, ©. Rep., 23 
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satisfaction, that I find myself able to determine the matter of 
the reference which is before us, without making that question 
the turning point of my decision. The case is submitted to us 
by the learned First Judge, under section 55 of Act IX of 1850. 
By the terms of that section, the case constitutes a judgment of 
the Judge of the Court of Small Causes, contingent upon the 


opinion of this Court; and by section 8 of Act X XVI of 1864, ~ 


which extended the jurisdiction of the Court of Small Causes, 
“when judgment is given, contingent upon the opinion of the 
“High Court, the High Court may either order a new trial 
“on such terms as it thinks fit, or may order judgment to be 
“ entered for either party as the case may be, and may make 
“such order, with respect to the costs of reserving the question, 
“ and stating the same for their opinion, and otherwise arising 
“ thereout and connected therewith, as such High Courtmay think 
“proper. And all orders made by the High Court under this 
“ section shall be final.” Act XX VI of 1864, together with Act 
IX of 1850, forms one procedure ; and it appears to me that the 
words of the section which I have just quoted from the later of 
the two Acts were intended to apply as well to judgments, contin- 
gent on the opinion of the High Court, which are passed under 
the provisions of the former Act, as to those of the like kind 
which are passed under the powers given by the last Act. If 
this be so, I think that the large discretion which the 8th section 
of Act XXVI reposes in us enables us to give consideration to all 
the facts stated to us, and is not necessarily fettered by the form 
of the question upon which the judgment is made contingent. 
Now itseems to me apparent, on the face of the stated case, that 
the question proposed to us does not properly arise between the 
parties, for I think the rule nis: for a new trial ought to issue, 
whatever may be the extent to which Act XXVIII of 1855 
operates. 

The learned First Judge appears to be of opinion that, if the 


"Act of 1855 be put upon one side, the law which the Civil Courtsof 


this country are bound to administer between Mahomedan 
suitors “ does not allow a Mahomedan to charge another Mahome- 
“dan any interest whatever.” It seems to me that this view is 
erroneous. No doubt, the passage in the Hedaya to which the 
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learned First Judge refers, and other passages in the Koran, do, 1870 
as they are commonly understood, forbid the taking of interest; Aia Kuan 
and certainly as far as I have the means of judging, I should Maxu Kran 
suppose that a very considerable number of religiously inclined Bær Bmax 
persons of the Mahomedan faith consider themselves bound to BmIÅNNUJAN, 
observe these precepts, and conscientiously keep themselves out 
of all transactions which appear to infringe them. But on the 
other hand, it is notorious that there are in India Mahomedan 
dealers in money, and traders of unquestionable respectability, 
and that it has been the practice among this class for a very long 
period to take interest even from their co-religionists in the way 
of their business. Mr. Harrington in his Analysis, 1st vol., page 
182, after remarking that the Mahomedan law forbids the taking 
of interest for the use of money upon loans from one Mussulman 
to another, and that the Hindu law permits interest to be taken 
at prescribed rates only, goes on to say :—‘ The-Hindu legislators 
“have expressly sanctioned, and the Mussulman Government of 
é India appear to have tolerated directly or indirectly, the 
“customary interest of the country which, in the plan for the 
“administration of justice proposed by the Committee of 
“Circuit in 1772, is stated to have amounted to the most 
“exorbitant usury.” I cannot learn that our Courts have, in 
any case which is of authority, refused to decree interest 
to a Mahomedan, on the ground that he was disentitled by 
Mahomedan law to recover it, On the whole it seems to me that, 
for a considerable period of time past, the prohibition of the 
Koran and the Hedaya against the taking of interest has not 
been treated by the executive and by the persons charged with 
the administration of justice in this part of India, as forming 
part of the active municipal law of the country. As a moral 
precept, it will, no doubt, always be influential with those who . 
acknowledge its authority, but I think that, as a part of the 
municipal law, if it ever had existence as such, it has long 
been obsolete. 

I am therefore of opinion that we ought to pass an order that 
the rule nisi do issue. 


Marxsy, J.—I also think the rule nist ought to issue. 
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Looking to the very strict construction which has been put on 
the prohibitions contained in the Mahomedan. law, with respect 
to profit on transactions in the nature of a loan or an exchange 
of commodities, I doubt whether any passage in the Hedaya 


-(certainly I think not that to which the learned Judge of the 


Small Cause Court refers) would render invalid an agreement 
for a loan at interest, unless the loan was made and repaid in 
coin of the same description. Possibly, there may have at one 
time been a general feeling amongst Mahomedans against the 
propriety of taking interest, and that feeling may still exist to 
some extent. Possibly also, the Court administering Mahomedan 
law may at some distant period have refused to enforce the 
payment of interest. But it seems tome unnecessary to consider 
this. Ever since our Courts have been established, and appa- 
rently long before, the custom of taking interest as between 
Mahomedans has-been recognised and enforced, and, until this 
case was tried in the Court of Small Causes, I cannot discover 
the slightest trace of the yalidity of the custom having been 
questioned.. I have not the least doubt that, by the law which we 
are bound to administer, a Mahomedan may claim the same right 
to take interest as any other person. 


Before Mr. Justice Markby. 


KAMIKHAPRASAD ROY ann orners v. SRIMATI JAGADAMBA 
DASI anv ornnss. 


Hindu Widow—Reversionary Heirs—Deolaratory Suit—Act VIII of 1859, 
8. 156—Necessity— Waste. 


A Hindu died in 1808, leaving five sons, and possessed of considerable property. 
In 1818, the four younger sons obtained a decree for partition against their elder 
brother, but themselves continued to live together as a joint Hindu family, and so did 
their widows after their death. After the death of the widow of one of the brothers, 
J. D., the widow of another brother, brought her suit for partition; but, subsequently, 
by the consent of all parties, the matters in dispute were referred to arbitration, and 
an award was made as follows :—“ Selling their (the widows’) respective ryoti land, 
“ «bati or house, they will pay the costa of their respective vakeels ; in that way the 
“ land, ‘ bati,’ or house, that shall remain, with the proceeds belonging to their res- 
“pective shares, the raiment and food of C. D. (the widow of another brother) and 
“J.D. will be supplied during their lives; they will be unable to make a gift, sale, 
“ &c,; should the proceeds of the land, ‘ bati,’ or house not be sufficient for their food 
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‘Cand raiment, and for the purity of their respective husbands in a suitable manner, 1870 . 
“ the jetta dhagma, then showing good reason, regulation, conformably to the dharma KAmIKEAPRA- 
“ shastra what is expedient as necessary, according to usage, informing the other saD Roy 
“shareholders, they shall be able to sell the ryoti land, ‘bati,’ or house of their PEREA 
“respective shares.” This award, which directed a partition, according to the terms eee 
of a chinitnama, or written description of the land, which was executed by all j 
the parties, was made arule of Court on 26th July 1858. J. D. took posseasion of 
her husband’s share of the estate, some portion of which she alienated. In a suit 
brought by the reversionary heirs against J. D., and the purchasers of what she had 
sold, it was alleged that the alienations were without necessity, and contrary to the 
award, and it was prayed that they might be declared void as against the reversion- 
ary heirs, and that J. D. might be restrained from further alienation. Held, that the 
suit could be maintained in the life-time of J.D. As there was no waste proved, 
the prayer for an injunction to restrain further alienation was refused. 

Semble.—In purchasing from a Hindn widow, the purchaser is not bound to look 
to the appropriation of the money, nor is he affected by the fact that the alienation 
was made for a larger gum than the necessity of the case required. 


THIS was a suit brought by the plaintiffs as the reversionary 
heirs of Srikant Roy, deceased, husband of the defendant S. 
M. Jagadamba Dasi, against S. M. Jagadamba Dasi, and Chan- 
drakumar Pal, Rasiklal Pal, Sriram Pal, Khettramohan Pal, 
‘and S. M. Sonamani Dasi, who were alleged to be purchasers 
of certain property in the plaint mentioned, and sold, in the first 
instance, by Jagadamba Dasi, to Brajahari Das, in the name of 
his wife, Bamasundari Dasi. 


The following pedigree was admitted as correct :— 


GIRIDHAR ROY (ded 1808.) 





fen aa ad ee | 
Durgecharan Tarachand Roy Shamchand Roy 8nkant Roy Hiralal 
Roy. {dieg 1847) (died 1841) (died 1828) (died 1834) 
=B, M. Chandramani =8. M. Ajabku- =8.M Jagadamba m8, M. Karına- 
Dan. mari Dam Dam (defendant). mayi Das 
| (died 1854). 
8. M. Mani Dasi = Ramchandra Roy, 
(Exeoutor of the 
will of Karuna- 
mayı Dam). 
| I 
Kamikhaprasad Roy (plaintif). Harapresad Roy (plaintif). Bhawenicharan Roy, who was 
born after Karnnamayi 
Dan’s death 


Giridhar Roy, at the time of his death in 1808, was possessed 
of considerable real and personal estate in the town of Calcutta ; 
and on the 5th February 1813, Tarachand, Shamchand, Srikant, 
and Hiralal obtained a decree for partition in the Supreme 
Court at Calcutta against their elder brother, Durgacharan; and 
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from that date, till the time of their respective deaths, the 


Ean eae above-mentioned four bréthers lived together, and formed a 


BAD 
v, 
BRIMATI 
JAGADAMBA 
Dasr 


joint family. Up to the death of Karunamayi in 1854, she, toge- 
ther with Chandramani, Jagadamba, and Ajabkumari, lived 
together as a Hindu family, joint in estate and worship. 

After the death of Karunamayi, Jagadamba filed a bill of 
complaint in the Supreme Court at Calcutta, praying for parti- 
tion against Ajabkumari, Ramchandra Roy, as the executor of 
the estate of Karunamayi, deceased, and the now panies) 
Kamikhaprasad and Haraprasad. 

Subsequently, by consent of all parties, all matters in differ- 


ence in the said suit were referred to the arbitration of one 
Kasinath Mullick, who, on the 26th February 1858, published 


_ his award, and among other things, directed as follows :—* Selling 


* their respective ry otiland, ‘ bati’ or house, they willpay the costs 
* of their respective vakeels; in thatway the land, € bati, or house 
“that shall remain with the proceeds belonging to their respective 
“shares, the raiment and food of Chandramani Dasi and 
* Jagadamba Dasi will be supplied during their lives; they 
“will be unable to make a gift or sale, &c.; should the 
“‘ proceeds of the land, ‘ bati,’ or house not be sufficient for 
* their food and raiment, and for the purity of their respective 
« husbands in a suitable manner, the jeita dharma, then show- 
‘ing good reason, regulation, conformably to the dharma shastra 
« whatis expedient as necessary, according to usage, informing the 
* other shareholders, they shall be able to sell the ryoti land, 
“€ bati; or house of their respective shares.” 


The award which directed a partition between the parties, 
according to the terms of a chinitnama, or a written description 
of the land according to its boundaries, executed, by all the 
parties on the 28th October 1857, was made a rule of Court on 
the 26th July 1858. 

Subsequently to the award, the defendant J agadamba took 
possession of her late husband’s share in the estate. 

The plaintiffs alleged that, after the award, the defendants, 
Chandramani and Jagadamba, for the purpose of paying costs 
to their attorney, Mr. W. Bedell, sold a portion oftheir land to 
one Samir Sirkar for rupees 2,400, and paid their attorney his costa 
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in full; that they further, in the year 1860, without notice and 1870 
without necessity, solda house, 17-1, now 25, Mallanga, to, one ara iad 
Brajahari Das, in the name of his wife, Bamasundari Dasi; and v. 


that she subsequently sold the same to the defendants, Chandra- Den 
kumar Pal, Rasiklal Pal, Khettramohan Pal, and Sonamani P+% 
Dasi; and that Jagadamba was still endeavoring to alienate the 
remainder of her property. ` 

The plaintiffs prayed as follows :— 

«That it may be declared that the defendant, Srimati Jaga- 
damba Dasi, has no power to alienate the land by the said award 
allotted to her (save as in the said award mentioned) as against 
the reversionary heirs of Srikant Roy, or at all. 

“That it may be declared that the attempted alienation 
in the plaint mentioned, under which the other defendants ` 
claim to be entitled, is void as against the ‘plaintiffs, and 
generally against the reversionary heirs of the said Srikant Roy. 

« That the defendant, Srimati Jagadamba Dasi, may be re- 
strained, by the order and injunction of this Honorable Court, 
from any further alienation of the property contrary to the 
provisions of the award.” 

The defendant, Jagadamba, alleged that, at the time of the 
suit in the Supreme Court, she was without means to pay the 
costs arising out of such suit, and from time to time borrowed 
money for carrying on the said suit; that some time in the 
early part of the year 1858, Mr. W. Bedell, her attorney, died, 
and Mr. J. R. Shircore was appointed attorney in his place; 
that after the award, viz., on 13th August 1858, she and 
Chandramani sold 17-1, now 25, Giri Baboo’s Lane (not 25, 
Mallanga, as alleged by the plaintiffs), to one Bamasundari Dasi, 
for the sum of rupees 2,100, and thereout paid the sums borrowed, 
and certain costs payable to ameens and surveyors in respect of 
the suit; that, on 23rd August 1859, the Administrator-General 
of Bengal, the administrator of the estate of Mr. W. Bedell, 
deceased, filed a plaint in the Supreme Court against Chandra- 
mani and Jagadamba to recover rupees 1,335-11-6, being the 
balance due’ on certain bills of costa; that, on 2nd Febru- 
ary 1860, judiement by default was signed in the last-mentioned 
suit for rupees 1,335-11-6, and the costs were taxed and amounted 
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to rupees 249-9-3, aggregating rupees 1,585-4-9; that, on 16th 
December 1859, Chandramani and Jagadamba jointly sold 14-1 
(now 18), Champatalla Lane, to one Sheikh Ahmed Baksh, son 
of one Samir Sirkar, for rupees 1,880, and out of the proceeds 
thereof paid the sum of rupees 1,585-4-9; that her income was 
now only rupees 4 per month. She also alleged that Chandra- 
mani should be made a party to the suit. 

The remaining defendants, other than Jagadamba, jointly stated 
that they had purchased the premises, being 17-1 (now 25), Giri ` 
Baboo’s Lane, from Bamasundari, wife of Brajahari Das, for 


' rupees 3,500, without notice of any irrefularity in the sale to their 


vendor, who had been in undisturbed possession of the property 
for nearly nine years. They further raised the defence that the 
suit was premature as against them, and multifarious. 

The deed:of sale to Bamasundari, dated 13th August 1858, 
was a Bengali bill of sale. 

The deed of sale to Ahmed Baksh, dated 16th December 1859, 
was drawn up in the English form, and in the English language. 

The following issues were fixed :— 

I. Are the plaintiffs the next takers of the property after 


_ the death of the defendant, Jagadamba Dasi ? 


2. If so, can this suit be maintained in the life-time of 
Jagadamba? 

3. Is Chandramani a necessary party to this suit? 

4. Isthe suit barred by the law of limitation under clause 16, 
section 1 of Act XIV of 1869? 

5. Is the suit multifarious ? 

6. Is the alienation void as against the reversioners ? 

Ram Chandra Roy, the guardian of the plaintiffs, in giving 
evidence, stated that he had not heard of the sale to Bama- 
sundari until after the sale to'Ahmed Baksh, son of Samir 
Sirkar. P. H. Thomas and J. A. Gomes gave evidence, tending 
to show that Jagadamba had endeavoured to sell to them another 
house, viz., 8-1 (now 11), Giri Baboo’s Lane. 

Srimati Jagadamba Dasi said in evidence that she effected 
the sale to Bamasundari through a broker, Premchand Gosain, 
and told him why she was selling; that in the sale to Ahmed 
Baksh, she had employed Mr. Shircore as her attorney, but 
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could give no reason why she had employed an attorney in the 
latter sale, and not in the former. 

Roy Chandra Roy gave evidence to the effect that he had 
managed Jagadamba’s suit in the Supreme Court against 
Ajabkumari, and had advanced money to Mr. Bedell, her 
attorney, and he produced receipts for sums amounting in the 
aggregate to rupees 785, running from the 17th June 1854 tó 
the 19th April 1856. He also paid rupees 247-12 to Mr. Shircore 
on a taxed bill of costs, and was-a witness to the bill of sale to 
Bamasundari. 


Mr. Millett (Mr. Evans with him) for the plaintiffs.—A suit 
of this nature will lie at the instance of the reversionary heirs. 
See the dicta of the learned Judges in Gobindmani Dasi v. 
Shamlall Bysakh (1). This was followed out in Shewak Ram 
Roy v. Syad Mohammed Shamsul Hoda (2), where the point 
now raised in the second issue was decided. In Guru Gobind 
Shaha Mandal v, Anandlal Ghose Mazumdar (3), it has been 
decided by a Full Bench, overruling a large number of cases 
to the contrary effect, that a father’s brother’s daughter’s son 
inherits. 


Mr. Cowell (Mr. Goodeve with him) for the defendants, Chan- 
dvakumar Pal, Rasiklall Pal, Sriram Pal, MKhettramohan 
Pal, and Srimati Sonamani Dasi.i—The plaintiffs - cannot sue 
during the life of Jagadamba. In Shewak Ram Roy v. Syad 
Mohammed Shamsul Hoda (2), the learned Judges merely 
followed Gobindmanit Dasi v. Shamlall Bysak (1), which they 
took to be a decision on the same point, but such is not the 
case. It is discretionary with the Court to give a declaratory 
decree—Baboo Motee Lall v. Hani Bhoop Singh (4). Phool 
Chund Lall v, Rughoobuns Suhaye (5) was a suit by reversioners 
to set aside a deed of sale by a Hindu widow, on the ground 
that the necessary money could have been raised by other 
means, and the Court said:— If they had asked to have their 


(1) B, L, R., Supplemental Vol., 48. (4) 8 W. R., 64. 
(2) 3 B. L. R, A. C., 196. (6) 9 W. B, 107, 
(3) 5 B. L. R, 15. 
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* own right of inheritance declared, they would have been pre- 


Kaurgnarra- mature, because it might happen that they would not survive 


sap Roy 
v. 


SRATI 


“ the widows.” Mussamut Maharani v. Nanda Lal Misser (1) was 


Jacapampa & Case in which a reversioner sued for possession on the ground 


Daar. 


of waste; but the Court refused to give possession, and appointed 
a manager. In Baboo Jodoo Nundun Pershad Sing v. Mussa- 
mut Nundo Kooer (2), a suit for a declaratory decree by a rever- 
sioner was held to be premature. Mussamut Pranputty Koer v. 
Lalla Futteh Bahadoor Singh (3) decided that a reversioner could 


“not sue for a deċlaration of his right to succeed on the death of 


the widow. The plaintiffs must make out distinct waste or fraud 
on the part of the widow, and not merely a case of alienation— 


_ Brinda Dabee Chowdhrain v. Pearee Lall Chowdry (4), nor can 


they succeed, unless they shew that there is some relief which a 
Court can give— Baijnath Chatterjee v. Lakhi Mani Debi (5), 


(1) 1 B. L. R, A.C, 27. 
(2) 1 W. R., 219. 
(3) 2 Hay, 608. 
(4) 9 W. R., 460. 
(5) Before Mr. Justioe Kemp and Mr. Justice 
Markby. 
BAIJNATH CHATTERJEE v. LAKHI 
MANI DEBL 


The 29th July 1869. 


MARKEY, J. Kes, J., concurring).— 
I think it ia quite clear that the finding 
of the lower Appellate Court is wrong. 
The plaintiff’s case was that one biga 
of land, within stated boundaries, belong- 
ed to one Raghutan, as renf-free lakhi- 
raj land; that Raghutan had an imme- 
diute tenant of the name of Baksu Sing, 
who had an under-tenant of the name 
Uma Shorini; and that she, the 
plaintiff, purchased from Raghntan, 
not in the year 1263 (1856) as the 
Judge inthe lower Appellate Court 
gays, but on the 8th Pansh 1272 (Decem- 
ber 20th, 1865). Then she goes on to 
say that her husband, who, she says, is in 
this matter separate from herself, pur- 
chased the rights of Baksn Sing; and 
that she has been in possession and 
receiving rent through her husband ; but 
that the defendant, Baijnath, had sued 


Uma Shurini for rent, in which 
suit her husband intervened unsuccess- 
fully ; that her husband also brought a 
suit for ejectment against Uma Shu- 
rini, in which snit he was again unsuc- 
cessful ; and then the husband brought a 
snit ‘in the Civil Court against Baksu 
Sing, Uma. Shurini, and the plain- 
tiff herself ; and in that also he was un- 
successful; and then she ends by an 
allegation which we are quite unable to 
understand,—namely, that this last unsuc- 
cessful attempt on the part of her husband 
to establish his right against Baksu and 
Uma Shurini and herself constitutes her 
cause of action in the present suit. 

The first objection taken in special 
appeal was not clearly taken below; bat 
it certainly seems clear that the plaintiff 
has not disclosed any cause of action in 
the plaint. She does not say that there 
have been any of those summary proceed- 
ings in which she herself having failed is 
referred for redress to a regular suit, nor 
can I see that she alleges any sort of in- 
jury as having accrued, or even as likely 
to accrue, from what has taken place. It 
follows, therefore, that no suit will lie 
under the provisions of section 15 of Act 
VIN of 1839, because, generally speaking, 
no declaration of right can be made, un- 
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Bristow v. Whitmore (1). The suit is also multifarious. 1870 

The purchasers have nothing to do with Jagadamba’s manage- SARE EEAS 
ss . 2 SAD ROY 

ment. They have made all necessary enquiries, which is all v. 


B ` 8 
that is required of them. They are not bound to see to the Jacapauna 


l application of the purchase-money. T 


Mr. Kennedy (Mr. Phillips with him) for Jagadamba Dasi.— 
This is a suit brought under section 15 of the Civil Procedure 
Code; that section is in the same words as section 50 of 15 & 16 
Vic., c. 86. The English cases show that it only gives the Court 
of Chancery power to refrain from giving consequential relief ; 
it does not give it jurisdiction to hear cases, which it had no 
power to hear previous to the passing of the Act—Jachson v. 
Turnley (2), Lady Langdale v. Briggs (3). This Court 
administers law or equity, as administered by the late Supreme 
Court, and the late Supreme Court acted upon the principles 
af equity ag laid down by the Court of Chancery in England, 
The jurisdiction of this Court then will not be extended by 
section 15 of the Code of Civil Procedure to any larger extent 
than that of the Court of Chancery was extended by 15 & 16 
Vic., c. 86, s. 50. One of the principles of the Court of Chan- 
cery was that, where no present relief could be afforded, a suit 
of this nature would be premature. A strong illustration of 
the incapacity of the Court of Chancery to make a declaration 
of right until the facts have arisen which call for a decision of 
the right, is shown by Bull v. Pritchard (4), which was decid- 
ed as regards the personal property in 1826; but as regards 
the real property which was passed by the same words, not until 
1847 under a separate will. The plaintiffs, moreover, have no 
right, title, or interest; it has been held that the interest of a 
reversionary heir is not such an interest as can be attached in 


less the plaintiff can show that there was (1) 4K. & J., 743. 
some relief which the Court could have (2) 1 Drew., 617; S. C, 22 L. J. Ch 
given. 949. 
s : g BS ni : ‘ (3) 26 L. J. Ch., 27. , 
The plaintiff's suit will be dismissed, (4) 1 Russ., 213 in 1826, and 5 Hare, 
and this appeal decreed with all costs in 567 in 1847, 
the Court below.and in this Court, 
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execution of a TEONE SAONO Bannerjee v. Thacoordoss 
Biswas (1). 


Mr. Millett in reply.—It is true Gobindmani Dasi v. Shamlall 
Bysahh (2) was only a dictum on the point now before the Court, 
but Shewak Ram Roy v. Syad Mohammed Shamsul, Hoda (3) 
was a considered decision. The plaintiffs do not sue for pos- 
session, nor for a declaration of their right on the death of the 
widow, but merely for a declaration that the widow has no power 
to alienate as against the reversionary heirs of Srikant. Brinda 


- Dabee Chowdhrain v. Pearee Lall Chowdry (4) is the only case 


cited on the other side that is to the point, but the learned Judges ~” 
appear to have mistaken the purport of the decision in Pranputiy 
Koer v. Lalla Futteh Bahadoor Singh (5), on which casé they 
based their decision. In Pranputty Koer v. Lalla Futteh Baha- ' 
dvor Singh (5), the plaintiffs asked for a declaration of their 
right to possession on the death of the widow, and their suit was 
dismissed on the ground that their right being only a contingent 
one could not then be declared. In Srinath Gangopadhya v. 
Mahes Chandra Roy (6), which was a suit by an heir after the 


death of the widow to recover possession of property from an 


adopted son, on the ground that the adoption was illegal, in 
deciding that the cause of action accrued to the heir on the 
death of the widow, and not on the date of the alleged adoption, 
Pxacock, C. J., says :—“ I do not mean to say that a reversionary 
“ heir might not have a cause of action during the widow’s life to 
“ get aside an invalid adoption, but that would be in the nature of 


«ow . 
. “a declaratory suit.” 


Marxsy, J.—This isa suit brought by Kamikhaprasad Roy, 
Haraprasad Roy, and Bhawanicharan Roy, an infant, by his 
guardian. The plaintiffs are the sons of one Srimati Mani Dasi, 
daughter of Shamchand Roy, who died in 1841, leaving a widow 
and his daughter him surviving. Shamchand had four brothers, 
and they were all the sons of Giridhar Roy. In the life-time of all 
the sons, the four youngest separated from their elder brother, 


G) 2 Ind. Jur., N. S., 277. (4) 9 W. R., 460. 
(2) B. L. R, Supplemental Vol, 48. (5) 2 Hay, 608. 
(3) 3 B.L R., A. O., 196. (6) 4 B. L. Rọ F. B, 3. 


_VOL. V] HIGH COURT. 


and re-formed themselves into a joint family; the only one who 
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left issue was Shamchand. Subsequently the widows had some Kamnxnarna- 


disagreement between themselves and Ram Chandra, which led to 
a suit for partition between them ; that suit was referred to arbi- 
tration, and an award made partitioning the property of the 
family. This suit is brought against Jagadamba, widow of Sri- 
kant, and Rasiklal Pal, together with the other defendants ; 
the prayer is to declare that Jagadamba has no power to alienate 
the land in question, and against the other defendants, that the 
alienation may be declared to be void as against the reversionary 


AD Rox 
v. 
SRIMATI 
JAGADABA 
Dast. 


heirs. In the course of evidence, it was proved that Harapra- 


sad was of the age of seventeen years; and as it has been held 
that a Hindu does not come of age till eighteen, I ordered Ram 
Chandra to be appointed his guardian, and the plaint to be 
amended accordingly. 

It appears there were two alienations by Jagadamba, both of. 
which were made jointly with Chandramani, but by each in 
respect of their own shares. One bears date the 13th August 
1858, and the other the 16th December 1859, and it is the deed 
which bears the first date that is now sought to be set aside. 
There were several preliminary questions raised by the issues: 
firstly, whether the plaintiffs were next takers—that point was 
abandoned on the part of the defendants ;—secondly, whether 
Chandramani was a necessary party, but I think she was not, 
because, although she professes to convey jointly, she had no 
joint interest with Jagadamba. On the other hand, it was con- 
tended there was a misjoinder in suing the other defendants 
jointly with Jagadamba. Iam by no means prepared to say 
that Jagadamba was a necessary party; but I am not prepared 
to dismiss the suit on that ground, as it involves no complication. 
Another question much discussed was whether the suit can be 
brought in the life-time of Jagadamba. But I ought, I think, to 
follow what appears to me is the preponderance of the decisions, 
and hold that the suit can be maintained. Shewak Ram Roy v. 
Syad Mohammed Shamsul Hoda (1) is a distinct decision on 
the point, and I also think there is, although not a decision, an 


Q) 3 B. L. Rọ, A.C, 196. 
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expression of opinion almost amounting to a decision in Gobind- 
mani Dasi v. Shamlall Bysakh (1). It was there held that a 
conveyance by a Hindu widow, for other than allowable causes, 
is not an act of waste destroying the widow’s right, and vesting 
the property in the reversioners; and the argument pressed on 
the Court against that view was that the heir had no power or 
opportunity to come in, and the Court say :—‘ But our decision 
“will not preclude the reversionary heirs, even during ‘the 


|“ life-time of the widow, from commencing a suit to declare 


“that the conveyance was executed for causes not allowable,. 
“and is therefore not binding beyond the widow’s life. Nor will 
“it deprive the reversionary heirs, during the life of the widow, 
“of their remedy against the grantee to prevent waste or 
“destruction of the property, whether moveable or immoveable, | 
“in the event of their making out a sufficient cause to justify 
“the interference of the Court.” This seems to me an expres= ' 
sion of the opinion of the Court on a point discussed before it in 
answer to an argument pressed upon it; and, therefore, it would 
not have been delivered without careful consideration. The de- 
cision the other way is Brinda Dabee Chowdhrain v. Pearee Lall 
Chowdry (2), where MACPHERSON, J., in delivering judgment, 
says :—“ The mere fact of making alienations that are not binding 
“ after the widow's death on the reversioner will not entitle the 
“reversioner to come into Court and get such a remedy as he 
“íf asks for in the present suit;” that is the view of the law the 
Court then took; but it seems to me the learned Judges had not 
the decision of Mussamat Pranputty Koer v. Lalla Futteh Ba- 
hadoor Singh (3), to which they refer, fully before them; that was 
a suit by persons asking to have it declared that they were en- 
titled to take on the death of the widow, and the learned 
Judges used expressions which appear to me to leave the 
question now before us an open one. It seems to me they 
expressly guard themselves from saying that a suit of this 
description will not lie. Apart from these decisions, there 
are strong reasons for allowing such a suit to be brought; 
it would be extremely dangerous to allow a widow to alie- 


(1) B. L. R, Supplemental Vol., 48, (8) 2 Hay, 608, 
(2) 9 W. R., 480. 
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nate, and ‘to shut out the reversionary heirs, without some 1870 
check being put upon her. I think, therefore, it is best to follow Kawmuarna- 
the law, as it appears to me at present settled. That disposes aa at 
of the law points, and it remains for me to decide as to the Jaginaisa 
_ merits. I have to see whether the purchaser acted as a careful 
man would act in making this purchase. A purchase does not 
fail because the money is not appropriated in the way it ought 
to be, nor if the necessity does not exist to the extent or in the 
exact manner it is said to exist. I also understand there is no 
absolute*rule as to the person on whom the burthen of proof 
lies, and all the circumstances ought to be taken into considera- 
tion, in considering whether the defendant can make out a case, 
and lapse of time is one of those circumstances. This aliena- 
tion took place twelve years ago. It was not to the persons 
now defendants, but to Brajahari Das, in the name of his wife, 
and sold by him to the defendants in this suit. It is a peculiar 
circumstance too connected with this case that all the facts now 
known to Ram Chandra must have been known to him when the 
sale took place, and if he had had any grievance he would have 
brought the suit before. The position of Jagadamba is not, I 
e think, quite that of an ordinary Hindu widow. It is slightly 
modified by the award. I think itis clear also that Brajahari 
purchased with notice of theaward. Roy Chandra states he in- 
formed him of the existence of the award, and that Jagadamba 
was selling to pay the costs of the suit. The plaintiffs therefore 
must stand or fall by the fact as to whether or not she was em- 
powered by the award to sell this property. She was empower- 
ed by it to do so. Each partner has given her power to sell for 
costs. Itis also expressed in the award that, under certain cir- 
cumstances, the parties to it might sell on giving notice. But 
no notice having been given, Į think that reduces the defendants 
to the position of proving that she sold for costs. I think 
Roy Chandra’s evidence was reliable; he was well acquaint- 4 
ed with business, and able to manage a transaction of this sort. 
He has, no doubt, made a slight error as to the date of the trans- 
action. But ho proves to my full satisfaction that he advanced 
money to Mr. Bedell, the attorney for Jagadamba, for expenses 
~= out of pocket. The receipts were produced, and such payments 
67 
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amounted to rupees 785. Besides these, there was a payment 
of rupees 247 to Mr. Shircore, an attorney, in respect of a 
bill of costs due to him from Jagadamba, and rupees 64 to 
persons who measured the property, All these sums carried 
interest. I am satisfied with his evidence, and that the trans- 
action with Brajahari was in accordance with the award. The 
only difficulty is whether the fact of the property having been 
sold for rupees 2,100 was in excess of the power granted by the 
award; but, upon consideration, I have come to the conclusion it 
isnot. Jagadamba could not have measured off a certain amount 
of the property so as exactly to meet the debts. Moreover, it is 
impossible to say exactly what the property would fetch. This 
amount of rupees 1,096 was not all the costs of the litigation, 
and it is clear rupees 2,100 would not have covered the whole 
costs, because there was a subsequént sale, the money of which 
was also applied in payment of costs, It was, to my mind, the more 
prudent course for the widow to sell once for all ; it is true she did 
not apply the balance wholly in payment of costs, but Brajahari 
cannot be affected by this. Roy Chandra says the balance was 
applied in payment of attorney’s costs, and also for religions pur- 
poses and maintenance, but for these a notice was necessary. As 
the matter stands, however, that appears to me, in no way to 
affect Brajahari’s purchase. It seems to me, considering the 
circumstance of lapse of time, and that defendants did not pur- 
chase direct from Jagadamba, that they have fairly proved 
that ‘the sale to Brajahari was a good one. This disposes of 
the first two prayers in the plaint. The third prayer depends on 
certain’ evidence, which, notwithstanding Jagadamba’s denial, 
I believe tobe true. Ido not say that the prayer might not 
have been a good one, if it had been proved that Jagadamba 
was guilty of waste, but without any such act, I have great 
doubts whether under the circumstances it can begranted. The 
suit will, therefore, be dismissed with costs on scale No. 2. 


Suit dismissed, 
Attorney for the plaintiffs: Mr. Carapiet. 


Attorneys for the defendants : Messrs. Gray and Sen, and 
Baboo N. N. Sen. i 
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` FELIX LOPEZ (Puarntirr) v MADDAN THAKOOR, 
BRIJOMOHAN THAKOOR, AND HARI MOHAN 
THAKOOR (DEFENDANTS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


P Diluviation of Land—Rights of Proprietors to Accretion. 


Where property is wholly submerged by a river, any land forming afterwards on 
the site will, when the ownership of that site is proved to exist in the former owner, 
remain in him, and the accrotions will not belong to the adjacent proprietor. 

The decision in Kattemonee Dossee v. Ranee Monmohinee Dabee (1) is erroneous 


in not regarding the site of the increment, 


THIS was an appeal from a decision of the High Court at 
Calcutta, dated 28th November 1865, reversing a decree of the 
Principal Sudder Ameen of Bhagulpore, dated 9th February 


1865., 
The appellant was the owner of Mauza Maghajan, the 


respondents were owners of the Mauza Burrari, mauzas con- 
tiguous to each other on the south bank of the Ganges in Bhagul- 
pore, the former mauza being north of the latter. 

In 1840, a portion of the land being washed away, and fears 
being entertained as to a confusion of boundaries, a plan was, 
by consent of the appellant and the respondents, drawn up show- 
ing the boundaries as they existed of old: this is the tanabandi 
referred to in the judgment. Subsequently the appellant’s mauza 
was completely submerged, but he continued to pay Government 
revenue for it, the description and measurement of the mauza 
being recorded. 

In 1848, the river began to recede towards the north, and 
sandy accretions began to form on the site of the old Mauza 
Maghajan, but contiguous to the unsubmerged land of Burrari. 


‘ 


* Present:—Tan Riant Honorasia Sie James Convine, Sm Joserpa NAPIER, LORD 
Justios Jastes, AND RIR LawRence PEEL 


(1) 3 W. R., 51. 
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In that year a survey map was made by the authorities, in 


Telia Lopes which the old boundaries of Maghajan, including the submerged 
Mappax Tra- portion, were retained. 


KOOR, BrriJo- 
moe A Tuas 


In 1861, the alluvial deposit increased so as to make it fit 


Hast Monan for cultivation, and the appellant petitioned the Magistrate, under 


THAKOOR. 


Act IV of 1840, section 5, to measure and fix the boundaries and 
give him possession. The respondents claimed the land as being - 
in their possession, and the executors of Matilal Seal, who had a 
zemindari to the eastward, claimed the acoretions as belonging 
to them. 

The Magistrate decided that he had not jurisdiction to deter- 
mine the case, and in 1864 the appellant brought the present suit 
against the respondents and the Seals. The Seal defendants 
filed a disclaimer. The appellant relied on the ground being 
on the actual site of his old mauza: thé respondents, in addi- 
tion to other defences (which it is unnecessary to allude to), 
relied on the old mauza having been wholly destroyed, and 
the land now in dispute being an accretion to- their mauza, 
The appellant, in his written statement, particularly referred to 
the tanabandi as having been made to avoid future boundary 
disputes, and the factum of the tanabandi was admitted, although 
its applicability to the new state of affairs was denied. 

The Principal Sudder Ameen decided in favor of the appel- 
lant, on the ground that the land was formed on the old ‘site of 
his mauza, the boundaries of which were ASOLO by the 
tanabandi. 

The respondents appealed to the High Court, when Mr. 
Doyne, who then appeared for the now appellant, felt himself 
bound, by a decision of the Court in Kenny v. Beebee Sumee- 
roonissa (1), to admit that, as a re-formation on the original 
site of the mauza, Mr. Lopez could not claim the land, but 
he relied on the tanabandi as showing an agreement by the ' 
parties to respect the ancient boundariés in the event of a sub- 
mersion and reappearance. ‘ 

Mr. Justice L. S. Jackson and Mr. Justice Glover, fol- 
lowing the admissions, declined to give to the tanabandi the 


(1) 3 W, R., 68. 
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position claimed for it, as no mention was made init that should 1870 
any one mauza be diluviated and afterwards re-formed, it should Feum Loves 
be the property of the original owner of the site; “it is simply Manpax Tira- 
“a laying down of certain landmarks, the reason of which ee T 
“appears to us quite intelligible when the old and erroneous Harr Monax 
“ view of the law regarding alluvion is considered. The tana- 
“ bandi would have been of very great use in fixing what had 
“ been the original site of any of the mauzas had they been 
“ diluviated, and would, therefore, supposing that re-formations 
“on such sites were recognized as the property of the 
* landowner whose land had beén washed away, have been a 
“very cogent means of proof as to the rights of the parties 
“ . .). . We do not think that on such a vaguely worded 
“document we are justified in inferring a contract of any kind 
“ whatsover: still less one which would take the parties out of 
« the law provided in such cases.” 

Mr. Lopez. having appealed against this decision, the case 
now came on, for hearing. 





“a? 


Sir R. Palmer, Q. C., and Mr. Leith for the appellant.— 
The terms of Regulation XI of 1826, section 4, cannot be 
applied to the present case so as to entitle the respondents to the 
property, this being a case where the land had formed on a site 
which could be recognized as the appellant’s estate.-—Regulation 
XI, clause 5, section 6; Romanauth Thakoor v. Chundernarain 
Chowdhry (1), Mussamat Imam Bandi v. Hurgovind Ghose (2), 
Bundhoo Singh v.. Syud Hossein Alee (3). The case followed by 
the High Court of Kenny v. Beebee Soomeeroonissa (4) rests on a 
case in the same volume, Kattemonee Dossee v. Ranee Monmohinee 
Dabee (5), and the principle is erroneous that regard is not to be 
had to the site’of the increment. See also Co. Lit. 4a, Bracton, 
Bh. 2, Ch. 2, Hale de Jure Maris, p. 15. The admission made . 
_ by counsel below cannot affect this case, as even a wrong deci- j 
sion, being that of the Full Bench, could be only .set right on 
appeal. 

(1) Marsh. H. O. Rep., 136. , (4) 3 W. R, 68. 
(2) 4 Moore’s I, A., 403. (5) Td., 61, 
(3) S. D. A., 1859, 1383. 
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1870 Mr. Field, Q. C., and Mr. Doyne for the respondent.—The 
Feu Lorez mauza having wholly disappeared, this must be looked on as 
Mannan Tia- an accretion to the adjoining land.—Regulation XI of 1826, sec- 
noman THa- tion 4, The King v. Lord Yarborough (1), In re The Hull and 
Bart Momax Selby Railway Company (2), Kattemonee Dossee v. Ranee Mon- 

THAKOOR. mohinee Dabee (3), Kenny v. Beebee Someeroonissa (4), Baboo 


Gooman Bhunjun Singh v. M. R. Mohessur Buksh Singh (5). 
Their Lonpsures delivered the following written judgment : 


The plaintiff in this case, Felix Lopez, was the proprietor 
of a very considerable estat, a mauza, on the banks of the 
Ganges. By the year 1840, by reason of the continued en- 
croachment of that river, it was wholly submerged, and it was, 
to adopt an expression used in this class of cases in India, 
e diluviated ;” that is, the surface soil, the culturable soil, was 
wholly washed away. After the lapse of some years, and after 
one temporary recession and re-encroachment which lias occurred . 
in the interval, the water has ultimately retired, and the land, ' 
having been for some time in a state described as admitting of 
only temporary cultivation by hand.sowing, has become hard and 
firm soil, capable of being cultivated in the usual manner., The 
plaintiff says: ‘This was my. property; the-Ganges, which 
“ swallowed it, has again yielded it up, and I claim my property, 
‘which, having been buried and lost to sight, has sgan ro~ 
“ appeared.” - 

The rule of the English law applicable to this case, is thus 
expressed in a work of great authority (Hale, ‘De Jure Maris,’ 
p156): “Ifa subject hath land adjoining the sea, and the vio- 
“lence of the sea swallow it ‘up, but so yet that there be reason- ` 
“able marks to continue the notice of it, or though the marks 
“be defaced, yet if by situation and extent of quantity and 
‘boundary on the firm land the same can be known, or it be by 
“art or industry regained, the subject doth not lose his property. 
“ Tf the marks remain or continue, or the extent can reasonably 
“be certain, the case is clear.” And in another place, p. 17, he 


(1) 2 Bligh, N.8.,147;3B.&C.,91. (4) 8 W, B., 68. 
(2) 5 M. & W., 327, (5), 8. D. A., 1854, 49. 
(3) 3 W. Ru 51, 
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writes thus: “ But if it be freely left again by'the reflux and 1870 

“recess of the sea, the owner may have his land as before, for ‘Faux Lorez 
“he cannot lose his property of the soil, although’ it for a time Manpas Tina- 
“becomes part ofthe sea, and within the admiral’s jurisdiction konin tee 
while it so continues,” Harr Monan 

This principle is a principle not merely of English law, not a 
principle peculiar to any system ‘of municipal law, but itis a 
principle founded on universal law and justice; that is to say, 
that whoever has land, wherever it is, whatever may be the ac- 
cident to which it has been exposed, whether it be a vineyard 
which is covered by lava or ashes from a volcano, or a field 
covered by the sea or by a river, the ground, the site, the 
property, remains in the original owner. 

There is, however, another principle recognized in the English 
law (derived from the civil law), which is this,—that where there 
is an acquisition of land from the sea or a river by gradual, slow, 
and imperceptible means, there, from the supposed necessity of 
the case and the difficulty of having to determine, year by year, 
to whom an inch, or a foot, or a yard belongs, the accretion by 
alluvion is held to belong to the owner of the adjoining land.— 
The King v. Lord Yarborough (1). And the converse of that 
rule was, in the year 1839, held by the English Courts to apply 
to the case of a similar wearing away of the banks of a navi- 
gable river, so that there the owner of the river gained from the’ 
land in the same way as the owner of the land had in the former 
case gained from the sea—In re The Hull and Selby Railway 
Company (2). To what extent that rule would be carried in 
this country, if there were existing certain means of identi- 
fying the original bounds of the ‘property, by landmarks, by 
maps, or by a mine under the sea, or other means of that kind, 
has never been judicially determined. , . 

This principle of law, so far as relates“to accretion, has, to 
some extent, been made fart of the positive written law of India, 
and it is on the operation of such positive written law that the 
defendants’ case is based. This law is to be found in the 
Regulation XI of 1825, a Regulation for carrying out the 


(1) Bligh., N. S, 147; 3 B. & C, 91. (2) 5 M. & W., 327. 
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rules to be Sl on, the detonating of claims to lands 
gained by alluvion, or by the dereliction of a river or the sea, 
There is a recital an that Regulation as to disputes which had 
arisen with regard to sich -Glaims, and the fhecessity ofrhaving 
some definite rule laid down-with regard to severi matters, only 
one of which is material or relevant to the presen, cages and 
that is the case provided for by the 4th sectién of the Regula- 
tion, By that section it is provided that, “when land may be 
“gained by gradual accession, whether from the recess of a 
“river or of the sea, it shall be considered an increment to the 
“tenure of the person to whose land or estate it is thus annexed, 
“whether the land be held immediately from the Government, 
_ “or from any intermediate landowner.” And the defendants’ 

contention is, that the plaintiff's land having been wholly sub- 
merged, so as to make their-(the defendants’) land the river 
boundary, the subsequent recession of the river has caused a 
gradual accession to their land, and an increment by annexation ` 
to their estate, notwithstanding that the land has been re-formed 
on the ascertainable and ascertained site of the plaintifi’s 
mauza, g 

It is to be observed, however, that that clause refers simply 
to cases of gain, of acquisition by means of gradual accession. 
There are no words which imply the confiscation or destruction 
of any private person’s property whatever. If a. Regulation is 
to be construed as taking away anybody’s property, that intention 
to take away ought to.be expressed in very plain words, or be 
made out by very plain and necessary implication. The plaintiff 
here says,— I had the property. It was my property before it 
“was covered. by the Ganges. It remained my property after 
“it was submerged by the Ganges. “There was nothing in that 
“state of things that took it from me and gave it to the Govern- 
“ment. When it emerged there was nothing that took it from 
“me ‘and gave it to any other person.” And in answer to such 
a claim it would certainly seem that' something more than mere 
reference to the acquisition of land by increment, by alluvion, or 
by what other term may be used, would be required in order to 
enable the owner of one property to take property which had 
been legally vested in another, 
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In truth, when the whole words “are ee at, * not ie of 1870 
that clause, but..of the whole Regulation, i it is quite obvious pee 


that what the then legislative suthorify’ was. det ing with, was Mappax Tra- 
KOOR, BriJo- 


the gain which-ansindividual proprietor inight thake in this way aonan THa- 
from that hish; ‚was part of the’ ‘public territory, the public Ham mt Mottam 
domain? not, asbl ih the ordinary sense, that is to say, the sea 7™*°* 
‘belonging to the State, a public river belonging to the State ; 

this was a gift to an individual whose estate lay upon the river 

or lay upon the sea, a gift to him of that which, by: accretion, 

became valuable and usable out of that which was in a state 

of nature neither valuable nor usable. 

And on the very words of the séction itself, if the ownership 
of the submerged site remained as it was (and there seems nothing 
to take it away), it is difficult to see why a deposit of 
alluvion directly upon it is not at least as much an accretion 
and annexation vertically -to the site as it would be an accretion 
and annexation longitudinally to the river frontage of the 
adjoining property. 

If we had then to consider the question for the first time, we _ 
should have come to the conclusion that the 4th section did not 
govern'the case, and that the question would have to be determined 
by the generál principles of equity, to which all oases not in 
terms provided: for are referred by the llth section. Those 
principles would not give the plaintiff's property. to the defend- 
ant. But the question is not raised for the first time. The 
very point came for consideration in India before a Court com- 
prising Sir Barnes Peacock, Mr. Justice Bayléy, and Mr. Justice 
Kemp, in the case of Romanauth Thakoor v. Chundernarain 
Chowdhry (1); and after full consideration, it was decided that 
lands washed away and afterwards re-formed on an old site, 
which could he clearly recognized, are not lands gained within the 
meaning of section 4, Regulation XI of 1825, viz., they do 
not become the property of the adjoining ‘owner, but remain 
the property of the original owner. - 

And the same point arose in a case in this Court of Mussamat 
Imam Bandi v. Hurgovind Ghose (2). It is there said,— The - 


(1) Marsh. H. C, Rep., 136, - 2) 4 Moore’s L A., 403. 
68 


1528 > BENGAL LAW REPORTS. [VOL. V. 


1870 __“ whole of the district adjoining the land in dispute, as well as that 
Ferz Lorez c$ land itself, is flat, and very liable to be covered or washed away 
Mannan Tna- cc by the waters of the Ganges; which river frequently changes its 

R, BRIJO- 
moos ne “channel. The land iù dispute was inundated about the year 
Ham Momax « 1787 ; it remained covered with water till about 1801, and then 

oo «became g partly dry, until in the year 1814 it, was again inun- * 
“dated. After this period it once again re-appeared above the 
“surface of the water, and by the year 1820 it became very 
“valuable land.” That is a state of things very singularly like 
what has occurred in this case. 

In that case it was held as follows:— The question then is 
“to whom did this land belong before the inundation? Who- 
“ever was the owner then remained the owner while it was 
“ covered with water and after it became dry.” 

This authority appears to their Lordships conclusive in the 
present case. 

In a subsequent case, however, Kattemonee Dossee v. Ranee 
Monmohinee Dabee (1), it was held by a Court comprising 
Justices Trevor, Loch, Bayley, and Morgan that all gradual 
accessions from the recess of a river or the sea are an increment 
to the estate to which they are annexed, without regard to the 
site of the increment, and a distinction was taken between the 
two cases; and it seems to have been considered that the former 
case did not apply to any case where the property was to be 
considered as wholly lost: and absorbed, and no part of the 
surface remained capable of identification; where there was a 
complete diluviation of the usable land, and nothing but a use- 
less site left at the bottom of the river. Their Lordships, how- 
ever, are unablé to assent to any such distinction between surface 
and site. The site is the property, and the law knows no differ- 

` ence between a site covered by water and a site covered by 
crops, provided the ownership of the site be ascertained. 

Their Lordships, however, desire it to be understood that they 
do nof hold that property absorbed by a sea or a river is, under 
all circumstances, and after any lapse of time, to be recovered 
by the old owner. It may well be that it may have been so 


0) 3 W. R, 51. 


. 
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completely abandoned as to merge sata, like any other derelict 1870 
land, into the public domain, as part of ‘the sea or river of the Tens Loree 
State, and so liable to the written law as to” ‘accretion and Mappax Tra- 
KOOR, Brio- 
annexation. MOHAN THA- 
But in this case not only did the parties themselves take the marr Monax 
A THAKOOR. 
proper, prudent, -and honest means of preventing the necessity 
of any dispute arising by -interchanging the tanubandi which 
has been put in evidence, but the plaintiff, as between him and 
the State, did also take the most effectual means in his power 
(having the description and measurement of the submerged 
mauza recorded, and continuing to pay rent for it) to prevent 
the possibility of any question of dereliction or abandonment 
being raised against him. Their Lordships are, therefore, of 
opinion that the property now being capable of identification 
by means of that tenabandi and otherwise, the property having 
been the property of the plaintiff when it was submerged, never 
having been abandoned or derelict, having now emerged from 
the Ganges, is still his property; and they will therefore 
recommend to Her Majesty to reverse the decision of the Court 
from which the appeal has come, to affirm the decision of the 
Principal Sudder Ameen, and that the costs of the litigation 
both below and here should be given to the appellant, the 
plaintiff. 





e 


; Appeal allowed. 
Agent for the appellant: Mr. Wilson. 


Agent for the respondent: Messrs. J. H. & H, R. Henderson. 


ALEXANDER JOHN FORBES (PrarintirF) v. MIR P. C.* 


MAHOMED TAKI AND OTHERS (DEFENDANTS.) July 28. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Sanad, Rent-free—Jaghir and Service Tenures—Resumption— Power of, Zem- 
indar to resume— Government Sale, Effect of, on Jaghirs—Admission in other 
Suit when Evidence. 

In 17785 a rent-free sanad was granted to M. for having put down wild elephants, 
the consideration in future being to cultivate and keep up a body of men,. and take 


* Present -TuE Rtanr Howse Lord Catans, Sim Jaams Cotvitz, Sir JOsEPH 
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care of the ryots. M. died, and afresh sanad was in 1786 granted to K. and R., 


ALExAnpER they being thought to be his heirs; but in 1807, M.’s true heirshaving established their 
Joun Fonnes title, the Government gave them a fresh sanad in lieù of the one to K. and R, 
Min Manoanp reciting the circumstances ; both these sanads were to cultivate, keep up a body 


Taxi 


of men, keep off elephants, and attend to the safety of the ryots. Held that this 
was not a service tenure that could be resumed, and the subject of service tenures 
was ‘explained. 

The zemindari in which these lands were situated was settled in 1802, and was 
in 1850 sold for arrears of Government revenue; the appellant claimed to set 
aside the sanad of 1807, on the ground that Government had no right to give such 
a sanad, but he contended that, if it had, it could be set aside by a purchaser at a 
Government sale. Held, that the sanad was not a new grant, but a confirmation 
of the one made before the decennial settlement, and that Government was compe- 
tent to give such confirmation. 

An admission by a jaghirdar in a suit brought by Government to assess the lands 
that the lands were comprised in a zemindari, is evidence of that fact in a suit by 
the zemindar to resume those lands. 


Tars was an appeal from a decision of the High Court 
(BAYLEY and Pawar, JJ.) at Calcutta, dated 31st March 1865. 

The suit was brought by the appellant against the original 
respondents, and the Government, for the resumption of 9,000 
bigas of land which the plaintiff claimed as belonging to his 
zemindari of Sultanpur, and which were comprised in a 
sanad from Government to the defendants, dated 10th January 
1807, whereby that land was granted to them rent-free, which 
grant the plaintiff sought to set aside. The plaintiff also 
claimed 2,000 bigas as being held by the defendants in excess 
of the grant. 

The zemindari was first permanently settled with Rani 
Indrawati in 1802; and in the kabuliat granted by her on that 
occasion, she engaged not to interfere with former settlements 
made by the Government, nor to resume any lands without their 
sanction. - 

The history of the 9,000 bigas was shortly this:—In 1775 a 
sanad was granted by Government to Mir Syad Ali, which, after 
reciting that it was given on account of his having prevented 
the incursions of elephants, proceeded in the following words :— 
“ 9,000 bigas of, &c., have been granted from 1183 Mulki as a 
“jaghir to the said Mir, agreeably to a chakband that, culti- 
‘* vating the lands, and keeping up a body of men, he will take 
* care of the ryote of the said pergunna to the end that there may 
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“be annually an increase in the cultivation, and settlementain 1870 
“ the said pergunna.” Pat ioe 

On the lst April 1786, a second sanad was granted, which, v. 

Mirr MA noro 

after reciting the death of the Mir, “without a fixed jaghir- Tarr. 
dar,” and that Mir Abdul Hossein Khan and Mir Ali Riza, 
the brother and nephew of the deceased, were capable of*per- 
forming the duties, it proceeded thus :— Therefote, in con- 
“ sideration of the merits of the late Mir, the jaghir lands have 
“ been continued and affirmed as heretofore, agreeably to the 
“foregoing provisions, to the said Khans. They will cultivate 
“ the same, and keeping up a body of men, will keep off the 
“ incursions of the elephants, and attend to the safety of the 
“ tenants; and the produce, whatever may remain after expenses, 
“ they will appropriate with their children. It is required you 
* will consider the said individuals fixed jaghirdars, and exempt 
“them from any call for services and from all demands. You 
e will not call for fresh sanads from them every year.” 

‘Litigation then arose between persons claiming as heirs of 
the first grantee against the grantees under that second sanad, 
which resulted in a decree declaring these second grantees to be 
trustees for the heirs ; but as the Court considered they could not 
order the grantees to transfer the benefit of the sanad to the 
proper heirs, without leave of the Government, they were kept 
in possession. 

On the 10th January 1807 (five years after the settlement of 
the zemindari), a fresh sanad was granted to the heirs of the 
original grantee: this sanad recited the procéedings by these 
heirs, and granted to them a sanad in the same terms as the 
second sanad granted to the deceased’s brother and nephew. 

The respondents were the representatives of those heirs and 
the persons entitled under that sanad, if the sanad were valid, 
and the lands could not be resumed. 

In the grants the property was always described as 9,000 bigas 
“ from the area of Ramgunj, Pipra, &c., villages on the border 
“of the Pergunna Sultanpur.” 

In 1845 the Government took proceedings against the respond- 
ents for the assessment of the 9,000 bigas as rent- paying land; and 
the grantees having relied on the sanads, they were called upon 
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1870 to define the lands claimed by them, and their mooktear pointed 
Ao out that the jaghir lands were comprised within the Talooks 
cee ee Ramgunj and Gurka, in the Sultanpuy Pergunna, and were 

Tax therefore comprised in the lands settled with the zemindar in 

1802, In this enquiry the zemindar did not interfere, and the 
Collector, being satisfied as to the sanada, ae the claim for 
assessment to be dismissed. 

The Pergunna Sultanpur, being put up for sale for Govern- 
ment revenue in 1850, was sold to Pratap Sing, who sold to the 
appellant, Mr. Forbes, who thereupon brought the present suit 
for resumption, basing his right on two grounds: Ist, that the 
grants were for services in putting down wild elephants, which 

. services were no longer required, and the appellant, as zemindar, 
did not wish them continued ; 2nd, that the Company had in 1807 
no power to grant a sanad of lands comprised in the settlement 
of 1802, 

He also claimed 2,000 bigas as held by the respondents without 
any title, but this point rested solely on a question of fact which 
it is not necessary to go into. 

The Principal Sudder Ameen held that the lands in question 
were comprised in the settlement of 1802; that the respondents 
held under a service tenure; and that the service being no longer 
required, the zemindar was entitled to resume; and that as to the 
last sanad, it was invalid, as comprising lands already settled with 
the zemindar. 


The respondents appealed to the High Court, which Court, 
in the judgment now appealed against, decided that the appellant 
who had, in proof of the lands being comprised in the settlement, 
filed a copy of the quinquennial settlement paper and a copy of the 
Collector’s proceedings in the suit by Government,,containing a 
statement of the admission by the mooktear above alluded to, 
had not proved that the 9,000 bigas were part of the zemindari. 
After expressing their dissatisfaction with the proof of the quin- 
quennial register, their Lordships said as to the admission of 
the mooktear :— 

s The resumption proceeding recites that the defendant 
“jaghirdar’s mooktear was asked whether these lands were 
“ istemrari or rent-free; that he replied that he could not say, but 
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would enquire; that on being subsequently asked, he pleaded 1870 
“that the quinquennial register filed by. him was proof that the Atexsxpen | 
* 9,000 bigas in Talook Ramgunj sought there to be resumed and ema aie 
“ assessed by Government already paid rent rupees 850. There Tax. 
“is no copy or record of proof of what quinquennial register 
was filed in that suit. There is no copy or record of the dep- 
“ osition or statement of the mooktear or his power of attorney, 
“or of his signature to any paper showing that he made such a 
statement (1). The zemindar was no party to that suit. It is 
“true, the claim of Government was for 9,000 bigas. held by the 
“defendant in Ramgunj, and that the decretal order dismisses 
“ the claim, because the lands had already been assessed. We, how- 
* ever, think on this point the ruling in the Sudder, in the case of 
* Roy Prankissen Mitter v. The Collector of Saran (2), ia cor- ° 
* rect, viz., that a party’s statement in Court, regarding a dis- 
“pute with another party, does not create a valid title in a 
“ third party not in that suit, whether those statements were 
“ made in good faith or bad faith.” 

The Court then decided that the sanad of 1807 was only a 
confirmation of the old sanads granted before the settlement of: 
1802, and that they were valid hereditary rent-free grants, and 
not “ mål chakiran sanads,” and they reversed the decision. 

Mr. Forbes appealed to Her Majesty, and the appeal now 
came on for hearing. 

Sir R. Palmer, Q. C., Mr." Leith, and Mr. Forbes for the appel- 
lant.—The grants were for services to be performed, and therefore 
the lands could be resumed when the service could no longer be 
performed. They are chakiran lands within the meaning of Regu- 
lation VIII of 1793, section 41. Chakiran lands are defined in Lord 
Kingsdown’s judgment in Joykishen Mookerjeev. The Collector 
of Burdwan(3). If the service be not performed, they are resum- 
able—Bhugoo Rae v. Azim Alee Khan(4). The continuation of 
the service is the test of the validity of the grant so as to oust the 
right of reaumption—Nilmony Singh Deo v. Ramgolal Singh 
Chowdhry (5); Mahbub Hossein v. Patasu Kumari (6).— 


(1) The document put in was a copy (8) 10 Moore’s I. A., 16; sco 41, 
of the Collector’s decision, embodying (4) 8. D. A., 1868, 84. 
what purported to have taken place, and (5) Marsh. H. C. Rep., 518. 
what was stated by the mooktear. . (6) 1B. L. R, A.O., 120, 

(2) 8. D. A., 1852, 582, 
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The only objection is where the Government refuses consent. 
Baboo Koolodeep Narain Sing v. Mahadeo Singh (1). The High 
Court ought to have held that the lands, were within the zemin- 
dati, and were wrong in rejecting the admission of the mooktear 
made in the assessment suit. The last sanad was not a confirm- 
ation of the former sanads, but was a new grant of land which, 
being comprised within the zemindari, the Government had no 
right to grant. But even if this grant had been made with the 
consent of the zemindar, the sale for arrears of Government 
revenue entitled the purchaser to set it -aside—Act I of 
1845 


Mr. Doyne and Mr. Cave for the respondents.—The lands in 
question form no part of the zemindari lands on which rent was 
paid. They are in no sense service lands. These are quite differ- 
ent from ghatwal and chakiran lands. The ghatwal tenures are 
of two kinds: Ist, those created by the zemindar in lieu of pay 
since the decennial settlement; 2nd, hereditary ghatwal holdings 
before the decennial settlement. The lands here are jaghir 
lands, a holding as independent as that of the zemindar, though 
within his geographical limits. The grant was a jaghir, entitl- 
ing the grantee to hold rent-free. thenceforth (2). It is very 
different from chakiran (3)—Regulation XX XVII of 1793, 
section 15, 

The following cases were then referred to :—Joyhishen Mookerjee 
v. The Collector of Burdwan (4), Munrunjun Singh v. Rajah 
Lelanund Singh (5), Baboo Koolodeep Narain Sing v. Mahadeo 
Singh (1), (Sir B. Peacock’s judgment); and distinctions were 
shown to exist between the cases of Milmony Singh Deo v. Ramgo- 
lal Singh Chowdhry (6); Mahbub Hossein v. Patasu Kumari (7). 
At the time of the settlement of 1802, the Government had no 
interest in the land; it being in the jaghirdars. The last sanad 
is a confirmation of one made before the decennial settlement, 
and is not affected by a Government sale, Act I of 1846, 
section 26, 


(1) Case No. 290 of 1865 ; 8th Sept. 1866, (5) 3 W. R., 84. 

(2) Wils. Glossary, 224. (6) Marsh. H.-C. Rep., 518, 
(3) Harr. Anal., 405, 407, & 417. (7) 1B, L. R, ‘A. C, 120, 
(4) 10 Moore’s I. A., 16 ; see 41. 
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Sir R. Palmer, Q. C., in reply.—These lands were included in 1870 
the zemindari; and though no rent was paid to the zemindar, he ALEXANDER 
paid rent for them to Government; and the grant being in 1807, v. 

: ` Mir MANED 
the zemindar must be taken to have acquiesced in it, but this does = Tax. 
not make it good as against a purchaser at a Government sale. 

The respondent shows no title before the settlement. The term 
jaghir is not incompatible with a service tenure. Bhugoo Rae 
v. Azim Alee Khan (1). The decision cited, as given by Sir 
B. Peacock, is of no avail, unless the grant relied on were an- - 
terior to 1802. He referred in chronological order to the cases 
bearing on service lands, citing, in addition to those above mention- 
ed, Hurreenarain Ghose v. Mussamut Urnoo Dassee (2), Moha- 
raja Sreeschunder Rae v. Madhab Mochee (3), Tehkayet Jugmohun 
Singh v. Raja Neelanund Singh (4). 

Their Lorpsuips gave the following written judgment :— 

The appellant is the owner of the zemindari right in Per- 
gunna Sultanpur, and Talook Rimai, in Zilla Purneah. These 
mehals were purchased by him in April 1851, from one Pratap 
Sing, who, on the 24th of July 1850, had purchased the estate 
of which they then formed part at a sale for arrears of Govern- 
ment revenue: and the estate so purchased by Pratap Sing had 
once been part of a far more extensive zemindari, which, in 
1802, was first permanently settled with one Rani Indrawati. 

In July 1862, the appellant commenced the suit which has 
given rise to this appeal, in which he claimed against the re- 
spondents, first, the right to resume 9,000 bigas of land held 
by them upon the tenure which will be afterwards considered; 
and, secondly, the right to recover from them 2,000 bigas of 
land, described as fotgfir, or excess, being lands which, he 
alleged, they had wrongfully acquired under color of their tenure, 
by gradual encroachment or otherwise. 

The Court of first instance allowed the first of these claims, 
but rejected the second. On appeal and cross-appeal, the High 
Court of Calcutta rejected both claims, reversing the decree of ` 
the Court below on the first, and affirming it on the second, and 
dismissed the suit. This appeal again raises both questions. 


(1) B. D. A., 1858, 84. “(8) B. D. A., 1857, 1772. 
(2) Id., 1857, 786. (4) Id., 1812. 
` 69 
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The claim of towfir may be shorily disposed of. It was 
very faintly pressed at the bar. Mr. Leith, it is true, relied 
upon a‘passage in the Ameen’s report, but the Principal Sudder 
Ameen was of opinion that, on theAmeen’s report taken as a 
whole, no excess of land was shown to be in the respondent’s 
possession; but that, on the contrary, théy appeared to hold less 
than .9,000 bigas in all. The High Court has confirmed that 
decision, and no grounds'have been laid before their Lordships, 
which would justify them in disturbing the concurrent finding of 
the two Indian Courts on what is,in fact, a mere question of 
boundary and measurement. 

In dealing with the question of resumption, their Lordships 
desire to state, in the first place, the conclusion to which they 
have come, touching the origin and duration of the tenure on 
which the lands sought to be resumed are held. 

The following is its history:—In 1776 the lands in ques- 
tion were granted by the sanad, to Mir Syad’ Ali, a Persian, 
who had done, and was doing, good service in repressing” or 
preventing the incursion of wild elephants coming from the 
morangs or terai upon the cultivated lands of Pergunna ‘Sultan- 
pur. This first sanad contained no words of inheritance. In 
1786 the Mir, being then dead, the Government granted the 
second sanad in favor of Mir Abdul Hossein Khan and Mir 
Ali Riza, who represented themselves to be the elder brother 
and nephew of Mir SyadAli, and as such, his heirs. This 
sanad does contain words of inheritance, and made the grantees 
and their descendants fixed jaghirdars. It is not shown what, 
if any, interruption of possession took place between the 
death of Mir Syad Ali and the date of this second sanad. 
In February 1804, Mirza Mahomed Sadak Gulstana and 
others brought a suit against Mir Ali Riza and the widow 
of Mir Abdul Hossein, alleging that they were the true heire 
of Mir Syad Ali, and that the grantees under the second 


' sanad had falsely pretended to be his brother and nephew. 


The first decree in this suit declared the plaintiffs to be the true 
heirs of Mir Syad Ali, and directed the defendants to relin- 
quish the possession and enjoyment of the jaghir to them, 
treating, apparently, the former as trustees for the true heirs. 


sae 
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On appeal, the Provincial Court affirmed this decree, and dis- 
missed the appeal. But considering, apparently, that it could 
not, without the sanction of Government, transfer the benefit 
of the second sanad from the persons named in it to the true 
heira of Mir Syad Ali, it directed that the possession of the 
former should remain undisturbed,“ until an order should be 
c issued from head-quarters,” meaning the Governor-General in 
Council. f 

In consequence of these decisions, the third sanad was granted 
on -the 10th of Januaty 1807:- It recited the two former 
sanads; and that by the decrees in ‘the last-mentioned suit, 
the heirship of the plaintiffs Had been proved, and the said 
jaghir continued to the plaintiffs. And it went on to state that, 
under these circumstances, the Government had, on the applica- 
tion of Mir Mahomed Sadak, confirmed the said jaghir lands to 
the plaintiffs, from whom the present respondents derive their title. 

Under the three sanads, the lands comprised in the jaghir 
have been held rent-free for nearly a century. 

One of the questions raised in the suit is, however, that, 
under: the circumstances above stated, the title of the respond- 
ents must be held to have been first created by the third sanad 
in 1807; and that inasmuch as the zemindari, of which Sultan- 
pur was then part, was permanently settled in 1802, the appel- 


‘lant who claims through an auction-purchaser, is entitled, under 


Act I of 1845, to set aside the tenure aa one created within his 
zemindari since the perpetual settlement. 

Their Lordships are of opinion that this contention cannot ba 
supported. Itis perfectly clear that the effect of the second 
sanad, granted in 1786, was to create sixteen years before the 


` settlement of the estate in 1802 an hereditary jaghir tenure; and 


that the settlement wag made upon the assumption of the subsist- 
ence of that hereditary jaghir. The grant was perfectly good 
against the zemindar, who could not have come into Court to set 
aside the second sanad, on the ground that the grantees had 
obtained it from Government by fraud or misrepresentation. 
Nor, in fact, has any Court or any authority ever revoked or set 
aside that second sanad. The decrees in the suit between the 
real and pretended heirs of Mir Syad Ali made (subject to the 
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1870 sanction of Government) the latter trustees for the former, and 
ALEXANDER 


Jors Fonnes directed them to relinquish the enjoyment of the lands accord- 

Bsa Maounp ingly. And the Government by the third sanad sanctioned 

Taxy that arrangement, and confirmed the title of the true heirs. On 

this view of the transaction, the action of Government, and the 

-inaction of the zemindar in 1807, become intelligible. For it is 

not to be presumed that the Government would have assumed 

the power of granting a new tenure in a settled zemindari, or 

that the zemindar would have submitted to such an invasion of 

his rights. Their Lordships, therefore, concurring on this point 

with the High Court of Calcutta, are of opinion that the jaghir 

of the respondents must be held to be a tenure created before, 

` and subsisting at the time of, the decennial settlement; and 

consequently that it is within the exception of the 26th section 

of Act Lof 1845, whether the appellant has or has not in re- 

spect of his estate the powers of an auction-purchaser under that 

Act (as to which their Lordships express no opinion), and whe- 

ther the lands comprised in it were or were not part of the 
zemindari settled in 1802, 

Has, then, the appellant established his right to resume the 
lands comprised in this ancient jaghir? His case is that they 
are within the limits of the zemindari settled in 1802; that as 
between the Government and the zemindar, they were then 
treated as mål or revenue-paying lands, and a revenue assessed 
upon them, although they were then, and have ever since been, 
held rent-free as between the zemindars and the jaghirdars ; 
that, under these circumstances, they must be deemed to be 
chakiran or service lands, and that the services on which they 
were held being no longer required or performed, the right of _ 
the zemindar to resume them has accrued. 

Some attempt has been made on the part of the respondents 
to show that the lands comprised in the jaghir are not even 
within the geographical limits of the settled zemindari, or, at 
least, have not been proved to be so. But, looking at the 
pleadings and the evidence, their Lordships are of opinion that, 
upon this point, the appellant has established his case. He has 
given strong prima facie proof of the fact, and there is no evi- 
dence at all to the contrary. 
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If this be so, the next question is, how were the lands dealt 1870 
with on the occasion of the settlement? They were then un- Demag nie 
questionably held rent-free, under a subsisting sanad, and the v. 

: Mir Manomwzep 
presumption is that they would be treated as lakhiraj. In that Taxi. 
case no revenue would.be assessed upon them. Nor would the 
zemindar acquire any right to question the validity of the title 
on which lakhiraj land of that extent was held. That question 
could only be raised by Government; and having been decided 
adversely to Government in 1845, the title of the respondents 
would now be indefeasible. : 

On the other hand, it seems.to follow that if, on the occasion of 
the settlement, revenue was assessed on these particular lands as 
between the Government and the zemindar, they must, since 
they produced no money rent payable to the zemindar, have 
been treated as in the nature of chakiran lands within the 
meaning of the 41st section of Regulation VIII of 1793, upon 
the notion that the services to be performed by the tenant were 
equivalent to rent payable to the zemindar. It is therefore a 
very material issue whether, in point of fact, these lands were, 
on the occasion of the settlement, treated as part of the mal 
assets of the zemindari. 

Their Lordships are not prepared to say that the appellant h has 
established the affirmative of this issue beyond reasonable 
doubt. ' 

He relies mainly on the evidence afforded by the quinquen- 
nial register, and the proceedings in the resumption suit 
brought by Government against the respondents, or those 
through whom they claim, which was finally determined in 
1848. 

Their Lordships do not concur with the High Court in Alte 
that the first of these documents has not been properly authen- 
ticated. The learned Judges of that Court seem to have con- 
fined their attention to the extract at page 92 of the record, and 
to have taken no notice of the fuller document at page 122, 
which not only bears the Collector’s seal, butis shown by the 
indorsements upon it to have been the identical paper produced 
by the jaghirdars in the resumption suit. The appellant’s case 
is, that the lands in dispute are included in the villages, Talook 
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Ramgunj, and Mauza Gurka, part of Talook Rimai, on which 
a revenue of rupees 850 appears to have been assessed. 

Their Lordships cannot assent to the proposition of the learned 
counsel for the respondents that Talook Rimai is something 
different from Pergunna Sultanpur; and that the appellant is 
bound to show that the lands in question are mål lands within 
Sultanpur Proper. They think it is proved that Talook Rimai 
was part of Pergunna Sultanpur in the larger sense of that deno- -~ 
mination. Nevertheless, if the appellant’s case depended solely 
on the quinquennialfregister, their Lordships would doubt whether 
it had been sufficiently proved that the lands in question were 
subject to the assessment. For even if it be assumed that the 
different villages or divisions of land mentioned in the chak- 
band and Ameen’s Report are comprehended within the denomi- 
nations of Talooks Ramgunj and Gurka, it seems consistent with 
that register that those mauzas may have included the 9,000 
rent-free bigas in excess of the 6,819 bigas mentioned in 
it as the lands in respect of which the revenue of rupees 815 
was assessed. But it is‘argued that the identity of the jaghir 
lands with the mål lands in Talook Ramguyj, &c., has been 
admitted by the respondents, or those through whom they claim 
in the resumption suit. The question then arises, what is the 
weight to be given to that admission? 

Their Lordships cannot agree with the learned Judges of the 
High Court in treating it asa mere admission or argument at 
the bar by a mookhtear, whose authority to make it is not proved. 
It seems to them to be the foundation and substance of at least 
one of the defences deliberately pleaded by the jaghirdars in 
the resumption suit to the claim of Government. It was not 
the sole defence, nor can the ultimate decision of the case be 
said to proceed upon a finding by the Collector that the lands 
were m&l, and not lakhiraj; for he seems to have held that 
the proof of the sanad was of itself a bar to the claim of 
Government in that proceeding. Nevertheless, the admission 
appears to their Lordships to be one of a grave character; and 
though it is not to be treated as an estoppel, it at least casts upon 
the respondents the burthen of explaining it, and of showing 
that what was then deliberately asserted was not the fact. The 
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onus then of showing that the jaghir lands are something dis- 
tinct from the mål lands of Talooks Ramgunj and Gurka is 


shifted upon them. And this'fact they have not attempted to; 


establish by direct evidence. They have been content to rest 
on the alleged insufficiency of the proof on the other side. Their 
Lordships, therefore, are constrained to say that, though the evi- 
dence before them is not conclusive, the preponderance of it is 
in favor of the allegation that the jaghir lands were made the 
subject of assessment in the settlement between the zemindar 
and the Government in 1802. 

But is it a necessary consequence of this finding that the 
appellant is entitled to resume these jaghir lands? His right 
to do so must depend on the nature of the tenure; and it is 
worthy of observation that so little value did the zemindar in 
possession between the years 1835 and 1846 attach to this sup- 
posed right of resumption that he did not intervene, as undoubt- 
edly he might have intervened, to resist the then claims of 
Government. 
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The settlement between Government and the zemindar cannot - 


affect the rights of the jaghirdars The lands held on this 
tenure, even if then treated as in the nature of chakiran lands, 
differ widely from the ordinary chakiran lands contemplated by 
section 41 of Regulation VIII of 1793. They seem hardly to 
fall within the description of “ lands held by a public officer or 
a private servant in lieu of wages.” Neither Mir Syad Ali, 
nor his descendants were by the sanads appointed to an office 
known as “ elephant-hunter for the pergunna,” or by any like 
description. Still less ground is there for saying that they were 
the private servants of the zemindar. Their right, whatever it 
be, was derived not from any zemindar, but from the supreme 
authority in the State. ‘ 

Their Lordships have carefully considered the various author- 
ities cited at the bar; but they can find none which expressly 
govern the case. 

Of those which have been decided by this committee, it is suffi- 
cient to say that, in the Madras case in Unide Rajaha Raje 
Bommarauze Bahadur v. Pemmasamy Venkatadry Naidoo (1), 

(1) 7 Moore’s L A., 128. 
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1870 the question really discussed and decided was, whether the 
Auganes tenure in question was inam or amaram; it being established and 
dete ates almost admitted that, ifit were the latter, it was resumable at 

Taxi pleasure ; and the case of Joyhishen Mookerjee v. The Collector of 

Burdwan (1) decided that lands held in lieu of remuneration by 
a village chowkidar, though unquestionably chakiran within the 
meaning of Regulation VIII of 1793, section 41, were not re- 
sumable at the pleasure of the zemindar, if the public, or the 
Government representing the public, had an interest in the 
appointment of the chowkidar. 

The Indian authorities are not quite consistent with each other; 
but taken altogether, they do not appear to their Lordships to 
establish the right for which the appellant contends in this case. 

In the case of Hurreenarian Ghose v. Mussamut Urnoo Dos- 
see (2), the chakiran lands had been assigned for the mainten- 
ance of a chowkidar, and the existing chowkidar had no con- 
nection with them, being otherwise remunerated. Other provi- 
sion had, therefore, been made for the service to be rendered 

- in return for them. 

In the case of Maharaja Sreeschunder Rae v. Madhub Mo- 
chee (3), the tenant whose services had been dispensed with, or 
had otherwise ceased, was clearly the mere private servant of 
the Maharaja (the zemindar). He was the person bound to 
perform all the leather work required in the family. 

The case of Fehayet Jugmohun Singh v. Raja Neelanund 
Singh (4) was one of ghatwali tenure; and one of the learned 
Judges who decided it (Mr. Justice Trevor), in the subsequent 
case decided by him, and Mr. Justice Campbell in Munrunjun 
Singh v. Rajah Leelanund Singh (5), and again in the case de- 
cided by the Full Bench in Baboo Koolodeep Narain Sing v. Ma- 
hadeo Sing (6), concurred in the ruling that all that was laid down 
in the first-mentioned case, beyond the decision that the zemindar 
was entitled to resume, when the ghatwal had actually failed to 
render the service which he was bound to render, was mere obiter 
dictum. Both these cases in the Weekly Reporter support the 


(1) 10 Moore’s L A., 16. (4) B. D. A. 1857, 1812. 
(2) 8. D. A. 1857., 786. (©) 3 W. Ru 84. 
(8) Id. 1772. (6) Case No. 290 of 1865; 8th Sept, 1866, 
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contention of the respondents, rather than that of the appellant. 1870 
Both also relate to ghatwali tenures. The case decided in Arexanver 
1868, Mahbub Hossein v. Patasu Kumari (1), is to the effect ua a 
that the Government having concurred in the suppression of ae hohe 
the office, the son of a ghatwal who had held his office, not by 
hereditary right, but on the appointment of the zemindar (though 
practically the son had continually been appointed in succes- 
sion to the father) could not successfully sue to recover lands 
which the zemindar had resumed. 

Their Lordships do not think it necessary, for the determina- 
tion of this case, to examine minutely these decisions touching 
the ghatwali tenures. And they abstain the more willingly 
from doing so, since it was stated at the bar that some of them 
are likely to be brought regularly before this Board by appeal. 
But they cannot but express their concurrence in many of the 
general principles laid down by the Chief Justice in the case of 
Baboo Koolodeep Narain Sing v. Mahadeo Sing (2). 

Another case cited is Bhugoo Raee v. Azim Alee Khan (3). 
The property, as in this case, was a jaghir. The decision did no 
more than remand the case for re-trial, with the following intima- 
tion of opinion: —* The issue raised by the plaintiff is not solely 
“whether the grant to the ancestor of the defendant is heredi- 
“tary, but also whether it has any condition of service annexed 
“to itor not; and if it has, whether that service be still performed ; 
“should a condition of service be annexed to the grant, the 
“ hereditary nature of the grant will not be the test of its present 
“ validity, but the performance of the required service; and if 
“ this service be not performed, then, notwithstanding its heredi- 
“tary nature, the tenure will be liable to resumption.” 

To this ruling, if it be understood to mean only that, where 
the continued performance of certain services is upon the true 
construction of the grant, the condition on which the lands are 
to be held, their Lordships conceive no exception can be taken. 
But if it means that, whenever service enters into the motive or 
consideration for a grant, the grant will become void if for any 
reason the service ceases to be performed, their Lordships think 
that the proposition is far too wide. 

G) 1B. L. R, A.C, 120. (8) 8. D. A. 84. 

(2) Case No, 290 of 1865, 8th September 1866. 
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The conclusion which they would draw from the decided 


Epeany isn cases, as well as from the reason of the thing, is that in every 
oun Forpes 


v. 
Mir MAHOMED 
TAKIL 


case the right to resume must depend in a great measure upon 
the nature of the particular tenure, or the terms of the parti- 
cular grant. ; 

They agree with the observation of Mr. Justice Jackson in 
Baboo Koolodeep Narain Sing v. Mahadeo Sing (1), that there 
is a clear distinction between the grant of an estate burdened 
with a certain service and the grant of an office, the performance 
of whose duties are remunerated by the use of certain lands. 

They have already stated that, in their opinion, the grant in 
question does not fall within the latter category. 

Assuming it to bea grant of the former kind, their Lordships 
do not dispute that it might have been so expressed as to make 
the continued performance of the services a condition to the 
continuance of the tenure. But in such a case, either the con- 
tinued performance of the service would be the whole motive 
to, and consideration for, the grant, or the instrument would, by 
express words, declare that the service ceasing, the tenure 
should determine. 

It appears to their Lordships that neither the first nor the 
second sanad is a grant of the kind last mentioned. Each 
. proceeds in part upon the past services of Mir Syad Ali; 
nor is the consideration, so far as it is unexecuted, wholly the 
keeping up of a body of men to repel the incursions of the 
elephants, for the grantees are also to cultivate the waste land. 
The latter stipulation was probably designed to protect the 
already cultivated districts of Sultanpur, by interposing a further 
belt of cultivation between them and the forest. Hence the. 
grant may be said to have been made pro servitiis impensis et 
impendendis—partly as a reward for past, partly as an induce- 
ment for future services. Again, neither sanad contains any 
words which expressly import that the tenure shall cease if, and 
when any of, the services cease to be performed. Such a provi- 
sion is something very different from one which merely casts 
upon the grantee the performance of certain duties so long as they 
are necessary. The former makes the grant determinable when 


(1) Case No. 290 of 1865, 8th September 1866. 
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there is no further occasion for the services. But, inthe latter -1870 
case, if the operation of any natural cause (as, e. g., the progress Aurxanpen, 
of cultivation which has caused the wild elephants to cease out v 


Mrr Maronen 
of the land) removes the necessity for the services, the grantee = Tax. 
will hold the lands practically freed from the condition originally 
imposed upon him. Their Lordships are therefore of opinion 
that, upon the true construction of these sanads, the grantees, 
though bound to protect the pergunna from the incursions of wild 
elephants so long as those incursions lasted, and though still 
bound to do so, should, by any chance,those incursions be renewed, 
and though they may be liable to forfeit the tenure if they 
wilfully fail in the performance of this duty, are not liable to 
have their lands resumed, because there is no longer any occa- 
sion for the performance of this particular service, “ there being 
“ now no fear of the depredations of elephants in those places.” 

Had this been a grant reserving to the zemindara small 
money rent, as well as the services, if, indeed, the latter are 
reserved to the zemindar, their Lordships would have had no 
doubt upon the case. ‘But it seems to them that the unex- 
plained anomaly of making mål lands rent-free in the hands of 
the jaghirdars, does not affect the construction of the sanad, or 
the rights of the parties. 

It emphatically lay upon the appellant, who is seeking to 
dispossess, or to rack-rent, the respondents, who by themselves, 
or their ancestors, have brought these lands into cultivation, and 
enjoyed them for so long a period, who must have been permit- 
ted by former zemindars to continue undisturbed in such enjoy- 
ment long after the incursion of wild elephants had become 
mere matter of tradition, to make out a clear title to resump- 
tion, In their Lordships’ opinion he has failed to do so; and 
therefore, though they dissent from the particular grounds on 
which the High Court has dismissed the suit, they think its dis- 
missal was right, and ought to be affirmed. They will, therefore, 
humbly advise Her Majesty to dismiss this appeal with costs. 


Appeal dismissed. 


Agents for appellant: Messrs. Chilton, Burton, Yeates, and 
Hart. 


Agent for respondent: Mr. F. Barrow. 
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[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr. Justice Norman. 


BABOO TUNDAN SING (onn or tax Dzranpants) v. BABOO PUKH- 
NARAYAN SING ann orners (Piaintrers).* 
Act I of 1848, s. 21—Act XI of 1841, s. 22—Regulation XI of 1822— 
Purchaser at a Revenue Sale—Revenue Sale—Benami Purchase—Manager 
of a Joint Hindu Family. 


A purchase by a managing member of a joint Hindu family, in his own name, at 
a revenue sale held under Act I of 1845, is not affected by section 21 of the Act. 
A suit by one of the members, for recovery of possession of his share of the 
property, purchased by the managing member in his own name, but for the use of the 
family, is not a sult to oust a certified purchaser, and therefore not affected by 
section 21, Act I of 1845 (1). 


Tars suit was instituted before the District Judge of Patna. 
The plaintiffs were Pukhnarayan Sing, Kasi Sing, and Tilak- 
dhari Sing. 

The defendants were: 1—Tundan Sing; 2—Mattru Sing; 
8—Lodi Sing; 4—Mahtun bearer; and 5—Tukan Sing. 

The plaintiffs and the Ist, 2nd, 3rd, and 5th defendants were 
members of sa joint Hindu family. 

The suit was for recovery of possession, after adjudication 
upon the rights and interest of the parties respectively in 
their shares in certain estates and house property in Mauza 
Mahusa, and for confirmation of possession of certain other 
estates in Pergunnas Ghiaspur, Bhimpur, and Pellich, ac- 
quired at the time of joint tenancy, from the ijmali or joint fund, 
and the profits of the ancestral property and the ancestral 
funds. The suit was valued at rupees 1,69,435-1, including 
rupees 1,09,410-1-10, mesne profits, from 1269 to 1274 (1862 
to 1867), as per account and boundaries detailed before. The 


* Regular Appeal, No, 39 of 1869, from a decree of the Judge of Patna, dated 
fhe 15th September 1868. i 
(1) But see section 36, Act XI of 1859, 
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cause of action arose on the 27th Magh 1268 (8th February 1870 

1861), the date of separation from common residence. Bazoo TUN- 
Much of the property in respect of which the suit was brought Pps O 

had been purchased by the defendant Tundan Sing, as he xanayanSine. . 

alleged, after a separation in the family (which he said took place 

in 1243 (1836) in his own name and outof his own resources 

which he had acquired by trading on his own account. The 

defendant, however, failed to prove the separation set up by him, 

and it appeared that although he had been allowed to remain for 

a long time in sole possession of the property which was the sub- 

ject of suit, he had in fact bought it as managing member for 

the joint family, and on the family account. Part of the pro- 

perty was bought at sales for arrears of Government revenue 

under Regulation XI of 1822, before the passing of Act XII of 

1841, and part at sales for arrears of Government revenue after 

the passing of that Act. Tundan Sing’s name alone was recorded 

as that of the certified purchaser, and it was contended on his 

behalf, with reference to Act XII of 1841, section 22, and Act I 

of 1845, section 21, that as he alone appeared tobe the certified 

purchaser, the suit against him ought to be dismissed. 


The Advocate-General and Mr. Money for the appellant. 
Mr. Paul for the respondents. 7 


NORMAN, J., after going through the facts of the case, com- 
menting on the evidence generally, and observing: —“ No doubt a 
strong inference in favour of the defendant arises from the 
acquiescence of the family in the dispossession for so long a 
time. But I am not prepared to say that such inference ought 
to prevail against the evidence on which the Judge has based 
his decision, especially if we regard the practice in native fami- 
lies of leaving almost all matters in the hands of one and only 
one acknowledged kurta, or head of the joint-family,” con- 
tinued—The only remaining question was that argued by the 
Advocate-General as to the property purchased by Tundan 
Sing in his own name at sales for arrears of Government 
revenue. 
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Item No. 1, eight annas of Mahura, was purchased prior to the 
Baroo Tux- 
DAN BMG 


passing of Act XII of 1841, ata sale for arrears of Govern- 
v, ment revenue under Regulation XI of 1822. It is admitted 
Barco PUKE- ee ate : : ss . 
xararas Siwa that the Regulation in question contains no provision which can 
affect the rights of the plaintiff in the present suit. The 19th 
and 20th sections of that Regulation empowered the Govern- 
ment in case of a benami purchase to annul or cancel the sale, 
and to dispossess the purchaser. 

As to the purchases made after the passing of Act XII of 
1841, section 22 of that Act provides “that any suit brought 
“to oust a certified purchaser as aforesaid, on the ground that 
“the purchase was made on behalf of another person, not the 
* certified purchaser, though by agreement the name of the 
“ certified purchaser was used, shall be dismissed with costs.” 
Act XII of 1841 was repealed by Act I of 1845, and it has 
been decided, and we think rightly decided, by Mr. Justice 
Mitter, in Booa Russoolee v. Nawab Nazim of Bengal (1), 
that, by such repeal, the defence which the nominal purchaser 
would have had in a suit by the real purchaser is taken away. 

Then comes a question as to a purchase of six annas of Mahes- 
pur made by the defendant Tundan Sing, at a sale for arrears 
of Government revenue, after the passing of ActI of 1845. 

The case of a purchaser at a sale for arrears of Government 
revenue made by the manager of a joint Hindu family in his 
own name, on behalf of the jomt family, doesnot appear to be 
expressly provided for by section 21 of Act I of 1845, and 
it would only be by a forced construction that such a case 
could be brought within the terms of that section, The section 
is a penal one, and should, we think, be construed strictly, 
The words are:—‘ Any suit brought to oust the certified 
“purchaser as aforesaid, on the ground that the purchase was 
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(1) April 26th, 1869.—In this case, Mir- “legal, but which is merely restrictive of 


TER, J., relied on Raya Satya Saran Gho- 
sal v, Mahesh Chandra Matter, 2B. L. R, 
P. C., 28, q. Y., and also on Gopee Mohun 
Thakoor v. Raja Radhanath, 2 Knapp’s 
P.O. Cases, 228, as illustrating the doc- 
trine that “a Statute which does not de- 
“clare a particular transaction to be il- 


‘‘ Jurisdiction ; or, in other words, which 
“simply prohibits the cognizance of a 
“ suit based upon that transaction, can be 
“set up as a bar to such suit, after it 
“ has been repealed by a subsequent Act 
“of the Legislature.” 
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“made on behalf of another person, not the certified purchaser, 1870 
“ though by agreement the name of the certified purchaser was Banoo oy 
* used, shall be dismissed with costs.” v. 

: : Banoo Puxn- 

I think it must be taken as found as a fact, that the purchase xaravanSine. 
of Maheshpur was made by Tundan Sing, as managing mem- 
ber of the joint family, on behalf of himself and the other 
members of the family. The suit is not brought against Tun- 
dan Sing on the ground that the purchase was made on behalf 
of another person, and not of himself. The purchase was, in 
fact, admittedly made by him on his own behalf, though others 
may be interested with him, Tho suit is not brought to oust him, 
but to establish the rights of his co-sharers as joint owners with 
him. The language of section 36, Act XI of 1859, is different 
from that of section 21 of Act I of 1845. Words are intro- 
duced in the latter enactment, which may probably include the 
case of a purchaser by the managing member of a joint family 
in his own name. It stands as follows :—“ Any suit brought to 
“oust the certified purchaser as aforesaid, on the ground that 
“the purchase was made on behalf of another person, not the 
e certified purchaser, or on behalf partly of himself, and partly 
“of another person, though by agreement the name of the 
“ certified purchaser was used, shall be dismissed with costs.” 

On the whole, we are of opinion that a purchaser at a sale for 
arrears of revenue under Act I of 1845, made by the managing 
member of a joint Hindu family in his own name, but on behalf 
of the joint family, is not affected by the 21st section of that 
Act; and that notwithstanding anything contained therein, the 
members of such joint family may sue to enforce rights acquired 
by them under such a purchase, as against the managing mem- 
ber, though he is the sole certified purchaser. 

The result is that in our opinion the appeal must be dismissed 
with costs. 

Appeal dismissed. 
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[ORIGINAL CIVIL] 


Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Phear. 


SRINATH DAS (Drrenpant) v. PARK PITTAR AND ANOTHBEB 
(Puaintives). 


Mutual Dealings—Act XIV of 1859, s. 8.—Limitation—Year— Account, 
Balance of. 


The defendant in 1865 and 1866 indented on the plaintiffs for large quantities 
of merchandize, which was shipped to Calcutta from time to time by the plaintiffs’ 
agents in London, who drew bills on the defendant for each'shipment, forwarding 
such bills and the shipping documents to the plaintiffs in Calentta. The bills were 
presented to the defendant by the plaintiffs and accepted by them. In the course 
of the transactions, several of the acceptances were dishonoured by the defendant, 
and the plaintiffs at his request allowed him to renew the bills. Some renewals 
took place in August and September 1866. In March, May, and July 1866 the 
defendant made purchases from the plaintiffs, and the plaintiffs made purchases 
from the defendant. The plaintiffs were in the habit of closing their accounts 
on 80th June in each year. In an action for balance of account brought on 
24th February 1870, held, that the parties were merchants and traders having mu- 


- tual dealings under section 8 of Act XIV of 1859. The year mentioned in 


section 8 of Act XIV of 1859 is intended to be reckoned from the time when the 
balance of accounts is struck, In this case that was the 30th June 1867; the suit 
therefore was not barred. 

Quere.—What would be the operation of the section in those cases in which the 
merchant or trader balances his accounts at the lapse of a poriod of less than one 
year ? 


THIS was an appeal from the decision of Mr. Justice Norman. 
The suit was brought to recover the sum of rupees 3,772-13-6, on 
the balance of an account current between the plaintiffs and 
defendant in respect of alleged mutual dealings between them, 
for the price of goods sold and delivered by the plaintiffs to the 
defendant at his request, and for money paid by the plaintiffs to 
the use of the defendant at his request, and for money found 
to be due from the defendant to the plaintiffs on accounts stated 
between them between the 22nd February 1866 and 25th May 
1867. There was also a claim for interest on the above-men- 
tioned balance from the Ist July 1867 to the date of the filing 
of the plaint. The plaint was filed on the 24th February 1870. 
The plaintiff alleged in his plaint that the cause of action in 
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respect of the said balances arose on the 30th June 1867. The 1870 
plaintiffs were described as the members of the firm of Charles Sewata Das 
Nephew & Co. carrying on business in Calcutta, and the defend- Paz Prrrar. 
ant as a merchant and trader also carrying on business in Cal- 

cutta. 

From the written statement of the plaintiffs, it appeared that 
in 1866 and 1866 the defendant indented on the plaintiffs for 
large quantities of merchandize which the plaintiffs were to 
obtain on the defendant’s account and risk from England, the 
defendant authorizing the agents of the plaintiffs to draw bills 
on him for the amount of the invoice of the goods, the defend- 
ant engaging to accept such bills on presentation and pay them at 
maturity; that the goods so indented for were from time to time 
shipped by the plaintiffs’ agents in London, Messrs. Parke, Pittar 
& Co., who forwarded the shipping documents to the plaintiffs 
through a bank to whom the goods were pledged, and drew on 
the defendant for the amount of the consignment, such drafts 
being forwarded to the plaintiffs and presented by them to 
the defendant for acceptance, and on payment of his acceptances 
the shipping documents relating to the goods against which such 
drafts had been drawn were made over by the plaintiffs to the 
defendant who obtained delivery of the goods; that on the 
22nd February 1867 the defendant being unable to honour 
one of his acceptances in respect of certain goods, requested time 
for payment, which the plaintiffs allowed him on his accepting 
three drafts for rupees 417-1-9, being the amount of the dishonoured 
acceptance with interest, which the defendant did, and was credit- 
ed with the amount of the renewed draft on the plaintiffs’ 
account; that subsequently various other acceptances were dis- 
honoured by the defendant which the plaintiffs allowed him to 
renew in the same way, crediting him with the amount of each 
renewed acceptance and debiting him with the amount of the 
dishonoured acceptances, the plaintiffs holding the shipping docu- 
ments as security for the payment of the renewed acceptances ; 
that the defendants, from time to time, made payments on account 
to the plaintiffs, they handing over shipping documents for goods 
of an equivalent value; that the defendant from time to time 
purchased various goods from the plaintiffs, and the plaintiffs 

71 


552 BENGAL LAW REPORTS. (VOL. V. 


1870 _ also from time to time purchased goods from the defendant, the 
Seixas Das following being the dates of such mutual purchases, viz., 
Pans Prrran, March 8rd and 28th, May 31st, and July 13th and 18th, 

1866; that the defendant at the end of 1866 went to reside at 
Chandernagore, and remained concealed there till the middle of 
1869, during which time the plaintiffs made several ineffectual 
attempts to discover his residence for the purpose of taking 
proceedings in respect of their claim against him. 

The defendant, in his written statement, submitted that the 
claim was barred by limitation; that he had been indebted to 
the plaintiffs in the sum of rupees 311-8-9 or thereabouts, being 
the balance due by him to the plaintiff for money lent and 
advanced during 1866, but such debt was barred by limitation; 
that sometime in 1866 he indented for certain goods through the 
plaintiffs, and failed to honor some of the bills drawn against 
certain shipments on which the plaintiffs sold the goods on the 
defendant’s account, but the defendant had never received from 
them any account of the sale of the said goods. 


Norman, J.—The question in this case turns on the con- 
struction of section 8, Act XIV of 1859. That section 
enacts that “in suits for balances of accounts current between 
“ merchants and traders who have had mutual dealings, the cause 
“ of action shall be deemed to have arisen at, and the period of 
é limitation shall be computed from, the close of the year in the 
€ accounts of which there is the last item admitted or proved indi- 
“cating the continuance of mutual dealings, such year to be 
* reckoned as the same is reckoned in the accounts.” The first 
and important question is are the accounts between the plaintiffs 
and the defendant “ accounts current between merchants and 
‘traders who have had mutual dealings.” The words have been 
considered in Ghaseeram v. Monohur Doss (1), an appeal 
from this Court in its Original Jurisdiction, and a liberal 
construction put on the words. The defendant is a general 
merchant dealing in brandy, precious stones, and other mer- 
chandize. He employs the plaintiffs as his agents to get 


(1) 2 Ind. Jar., N. S., 241. 
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goods from London on indent, and he purchases also from them 1870 
goods supplied in Calcutta in the ordinary course of business. Samara Das 
The plaintiffs, Messrs. Charles Nephew and Co., render them- Pars Provan, 
selves responsible to the parties executing the indents. The 
plaintiffs have been in the habit of taking up the bills drawn 
against the goods shipped in the indents, drawing on the 
defendant, Srinath Doss, and from time to time renewing the 
bills as they fellin. The three bills put in are renewals dated 
August and September 1866. It appears that the plaintiffs have, 
in execution of orders received by them, required small quanti- 
ties of the brandies consigned under the indents. They have, as 
merchants, and not for mere private or domestic purposes, ordered 
three cases in one instance and one case in another of the 
defendant who has supplied them as a merchant, The question 
is whether there is a mutual dealing between the parties. The 
plaintiffs having acted as the defendant’s agent, I find, as a fact, 
that the plaintiffs and the defendant are merchants and dealers 
who have had mutual dealings. The next question is what was 
the year in the accounts of which there is the last item admitted 
or proved, indicating the continuance of mutual dealings. It 
appears to me the acceptances by the defendant of the bills 
received in August and September 1866 were acts which 
indicated the continuance of the mutual dealings, showing 
that the parties were dealing in the same way as they had 
previously done up to that time. The next question is what 
is to be considered the close of the year of the dealings 
that then took place. Section 8 of Act XIV of 1859 pro- 
vides that “such year is to be reckoned as the same is reckoned 
‘in the accounts.” I can only conclude that the year is not neces- 
sarily to be the English year or the Bengali, Sumbut, Mahajani, 
or Fasli year, but may be something different. It is to be the 
year as reckoned in the accounts. If the accounts are made to 
the particular date on which the books are closed, I think the 
parties are allowed three years from the end of such conven- 
tional year. In the present case the plaintiffs’ books are regu- 
larly made up year by year to the 30th June. The suit, there- 
fore, having been brought within three years from the 30th June 
1867, appears to me to be within time. 
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From this decision the defendant appealed on the following 
grounds: . 

1. That the learned Judge ought to have held that under 
clause 9, section 1 of Act XIV of 1859 the claim of the plain- 
tiffs was barred, and ought therefore to have dismissed the case. 

2, That the learned Judge was in error in holding the plaintiff’ 
claim was of the nature of mutual dealings between merchants 
and traders, when he ought to have held that there was no evi- 
dence of mutual dealings between the plaintiffs and the defend- 
ant within the meaning of section 8 of Act XIV of 1859. 

3. That the learned Judge was in error in allowing the 
plaintiffs to reckon their year from the 30th June, when being 
European merchants their year ought to have been held to run 
from the 1st January to the 31st of December. 


Mr. Branson for the appellant.—The transactions between 
these parties were not mutual dealings—Phool Coomaree Beebee 
v. Oonkur Pershad Roostobi (1), Ghaseeram v. Monohur Doss (2). 
In the latter case the test was held to be whether the deal- 
ings were such that the balance was sometimes in favour of one 
party and sometimes of the other. Accounts made up to any 
day are not sufficient for the purposes of Act XIV of 1859, 
section 8; for in that case accounts would be made up merely 
for the purpose of bringing actions. For the purposes of section 
8, the year must be taken to be that beginning on the Ist Janu- 
ary, and closing on the 31st December. 


The Advocate-General (offg.) for the respondents, contend- 
ed that the parties were traders, and that the transactions 
between them were mutual dealings. Section 8 of Act XIV of 
1859 clearly applies, and there is no reason for saying that, in 
the case of European merchants, the year is to be that closing 
on the 31st of December. 


Mr. Evans on the same side.—The object of the section is that 
the party is not to be considered in a position to sue until the 
end of his year’s account. Therefore his year must be taken to he 


(1) 2 Ind. Jur, N. 8., 50. (2) 2 Ind, Jur, N, S., 241. 
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the one meant. The year taken in the account which has been 1870 
proved must be the year meant. f Senara Das 
Park Prrrar. 


Mr. Branson in reply. 


Covou, C. J.—I think that the judgment of Mr. Justice 
Norman must be confirmed. There is no question here that both 
parties are traders. Here they had mutual dealings. Now 
section 8, Act XIV of 1859 (1), says nothing of the extent of 
the mutual dealings. In this case there were two dealings. 
One was a purchase by the plaintiff from defendant of two cases 
of brandy, and the other the purchase of one case. These con- 
stituted a case of mutual dealings. J don’t see if we went into a 
consideration of the extent of mutual dealings, that there is any 
thing at all to guide us in the case of mutual dealings. The 
only question is whether Mr. Justice Norman was right with 
regard to the mode in which he reckoned the year. The Legis- 
lature would seem to have contemplated that the accounts would 
be yearly accounts, and that the balance would be struck yearly ; 
and I think when we look at the reason of that provision, it 
must mean that the year was intended to reckon from the time 
when the balance was struck. The object seems to me to be this, 
that if there. were accounts between the parties, in many cases 
there would be no right to sue at all until a balance is struck,— 
and in other cases, even if there were a right to sue, the merchant 
would not sue without a balance being struck. It was intended 
that the year should reckon from the period when he might be 
expected to sue on the balance, and he is to have three years from 
that time as in ordinary cases. Mr. Branson has argued that this 
construction would enable parties to bring false actions by mak- 
ing up books. It may be that fraud would be practised in some 
cases, but we must not put a forced construction on an Act for 
the purpose of preventing fraud. Fraud is prevented in other- 

(1) Act XIV of 1859, sec. 8.—“ In suits close of the year in the accounts of which 
for balances of accounts current between there is the last item admitted or proved 
merchants and traders who have had mu- indicating the continuance of matuai 
tual dealings, the cause of action shall be dealings, such year to be reckoned as the 


deemed to have arisen at, and the period same is reckoned in tho accounts.” 
of limitation shall be computed from, the 
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ways, and by the criminal law. This observation was made in 
a recent case before the House of Lords, where it was argued 
against the law with regard to the endorsement of one of a set 
of bills of lading passing property that it would open a door 
to fraud, and Lord Westbury replied that fraud was prevented 
by other means, and not by putting a construction on a law with 
the view to prevent fraud. That is an answer to Mr. Branson’s 
argument that parties would fabricate books to avoid the opera- 
tion of the limitation law. If a party is able to do that, he 
would possibly find some easier method than making up books 
for a-long series of years. 
The decree of the learned Judge will be affirmed with costs. 


PHEAR, J.—I quite concur. There can, I think, be no doubt 
in this case that the parties are traders, and that there have been 
mutual dealings between them as traders. However, during the 
consideration of the case, I felt that there was some difficulty in 
arriving at a conclusion. I have no doubt that the Chief Justice 
is correct in the supposition that the framers of the Act when 
wording this section had present to their minds only the case of 
yearly accounts. But even if that be so, it does not necessarily ` 
follow that the year to which they refer in this section is the 
period of twelve months at the lapse of which the accounts are 
made up. But probably the reason which actuated the Legislature 
in giving this particular period of limitation is that which was 
pointed out by Mr. Evans, namely, that it is reasonable not to 
force a merchant to sue until the period has elapsed at which he 
usually makes up his accounts with his constituents; and if that 
be the proper guide for the construction of this section, then 
I think we must take it that the year which is here mentioned is 
the twelve months which the merchant takes customarily for the 
currency of his accounts before balancing them. It appeared 


‘to me at first that the last words of the section which define, 


so far as the Legislature has defined, the year which was con- 
templated, namely, “such year to be reckoned as the same is 
reckoned in the accounts,” meant the year of the style in which 
the accounts were kept: they seemed to me to bear that meaning 
more readily than any other, and that meaning would certainly 
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make the section more completely operative than the one which 
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there is a class of cases, more or less large, and which will cer- 
tainly not be easily brought within the scope of this section within 
the meaning of the word “year ” which we feel obliged to give to 
it, that is, all those cases in which the merchant or trader balan- 
ces his accounts at the lapse of periods which are less than 
twelve months. We have in this account examples of such cases, 
but it is rather difficult to foresee what would be the result of 
applying this section to one of them. 
Appeal dismissed. 


Attorney for the appellants: Baboo J. C. Chowdhry. 


Attorneys for the respondents: Messrs, Berners § Co., 


Before Mr. Justice Norman. 
In THE MATTER or KHATIJA BIBL 


Habeas Corpus—Return, Contradiction of—Mahomedan Law—Marriage— 
Custody of Wife—Minor. 


The return to a writ of habeas corpus is not necessarily conclusive, and does 
not preclude enquiry into the truth of the matters alleged therein, although 56 
George IIL, c. 100, does not apply to this country (1). 

By Mahomedan law the mother is entitled to the custody of a female child, 
although married, until she has attained puberty. 

Where a husband applied that his wife, stated in the return to a writ of habeas 
corpus to be “an infant under the age of sixteen years, to wit, of the age of eleven 
years or thereabouts,” might be delivered over into his custody; the Court, on the 
ground that she had not attained the age of puberty, and that her dower had not been 
paid, refused to order her to be taken from the custody of the mother, although 
the mother had taken her away secreily, in the absence of her father and husband 
from Bandari, where they were all living together, to Calentta. 


AN application was made for a writ of habeas corpus to bring 
up the body of a Mahomedan girl, Khatija Bibi, who was alleged 
by her husband, Jewa Sallay, on whose behalf the application was 


(1) See Queen v. Vaughan; in the matter of S. M. Ganesh Sundari Debi, 
ante, p. 418, 
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1870 __ made, to be unlawfully detained in the custody of her mother, 
wo, Assa Bibi. The application was made on the joint and several 
Kuatia Bist affidavit of Jewa Sallay, Amerji Ibrahamji, Ismael Kadir Hidad, 
and Hadji Abu Bucker, in which it waa stated that Jewa Sallay 
was married, on the 20th February 1870, to Khatija Bibi, the 
daughter of Ismael Assanji and Assa Bibi his wife, at Bundari, 
according to Mahomedan law and usage; that Jowa Sallay was, 
at the time of his marriage, informed by the father that Khatija 
Bibi was of the age of twelve years and six months; that after 
the marriage Jewa Sallay and his wife lived with Assa Bibi and 
her husband at Bundari; that two days after the marriage Ismael 
Assanji left Bundari and went to Calcutta; that about a week 
after Ismael Assanji left, Jewa Sallay also left Bundari and 
went to Bullesari, a place about fourteen miles from Bundari, to 
attend the wedding of arelative; that on his return he found the 
house in which he had left his wife and Assa Bibi deserted ; that 
about twelve or fourteen days after his return to Bundari, Jewa 
Sallay received information from his father-in-law that Assa Bibi 
and Khatija Bibi had come to Calcutta; that Jewa Sallay thereupon 
went to Calcutta and got information from Ismael Assanji that . 
Assa Bibi and Khatija Bibi were living in the house of a woman 
named Jhabban Maglani; that Jewa Sallay thereupon went to 
her house and saw there Assa Bibi, but she would give him, on 
being asked, no information respecting Khatija Bibi; that Jewa 
Sallay was informed by Ismael Assanji that Khatija Bibi had 
been secreted by Assa Bibi and placed in the house of one Mowla ` 
Bax, a person wholly unconnected with either Jewa Sallay’s 
family or with his wife’s; that»Amerji Ibrahamji, and Ismael 
Kedar Hidad were present at the marriage of Jewa Sallay and 
Khatija Bibi; that Hadji Abu Backer was aequainted with 
Khatija Bibi who was about thirteen years of age; that he saw 
Khatija Bibi seated near the window of the house of Mowla Bax; 
that on being informed of this Jewa Sallay went to the house of 
Mowla Bax to see and bring away his wife, but he was not 
allowed to have access to the house, and came away without 
seeing her. 
A rule nisi was thereupon granted by Mr. Justice Norman, on 
9th May 1870, calling on Assa Bibi and Mowla Bax to show 
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cause why a writ of habeas corpus should not issue to bring 
before the Court the body of Khatija Bibi. 
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about eleven months ago her husband induced her to leave 
Calcutta and go to Bundari on the express understanding that 
she was to return with him after four months; that she went to 
Bundari with her two children, Khatija Bibi and Russul Bibi ; 
that while she was at Bundari her husband, against her will and 
consent, procured the marriage of her two daughters, who were 
both minors, not having attained puberty; the age of Khatija 
Bibi being about eleven years, and that of Russul Bibi being four 
years; that Jewa Sallay, the husband of Khatija Bibi, well 
knowing that his wife had not reached puberty left her in Assa 
Bibi’s custody as her mother, and had no intercourse with her 
and did not consummate his marriage ; that Jewa Sallay had not 
alleged that his wife had attained puberty, or that the marriage 
had been consummated, nor, although Ismael Assanji was com- 
petent to state the age of Khatija Bibi, had he done s0; that 
on the marriage of her two daughters, Ismael Asssnji took from 
Assa Bibi her jewellery, and left her at Bundari; that after her 
husband had left Byndari she heard he had contracted a second 
marriage, and was living with his wife in Calcutta; that there- 
upon she went to Calcutta with Khatija Bibi, and, finding her 
husband’s house shut against her, she went with Khatija Bibi 
to the house of the wife of Mowla Bax, which house Khatija 
Bibi had left about the 28th or 29th of April 1870; that Jewa 
Sallay had instituted a charge against her for detaining his wife 
for the purposes of prostitution, which charge was false and 
malicious and made at the instigation of her husband, Ismael 
Assanji, to get her to leave Calcutta, which she would have to 
do if Khatija Bibi went to Bundari with her husband, Jewa 
Sallay; that it was understood at the time of the marriage that 
Khatija Bibi should remain in Assa Bibis custody until she 
attained puberty; that she had not yet attained puberty, but on 
her attaining puberty she was willing to hand her over to her 
husband. 


Mr. Evans, in showing cause against the rule, contended that 
this was not a proper case for a writ of habeas corpus to issue; 
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the question being merely who was the proper guardian for the 
girl. The age of minority is up to sixteen or puberty, and 
until then the custody is in the mother. Neither consum- 
mation of the marriage nor puberty is shown by the affidavit 
in support of the rule, nor is it alleged that she is kept from her 
husband against her will. The custody of a girl is in the 
mother until puberty, even though she is married—Hedaya 
Book IV., Chapter XIV., page 388; Baillie’s Mahomedan Law, 
page 434, The husband is by Mahomedan law not liable for 
his wife until she has arrived at a marriageable condition.— 
Hedaya, Book IV., Chapter XV., page 394. A husband can 
maintain a suit for recovery of his wife, and this would be 
his proper remedy here—Baillie’s Digest, page 54. 


Mr. Mendes was heard for Mowlah Baksh. 


Mr. Hyde, in support of the rule, contended that the proper 
course had been taken by asking for a writ of habeas corpus. 
The husband is the legal guardian of his wife. He was law- 
fully married to her and lived with her for nine days, from 
which consummation must be presumed. The Penal Code makes 
ten years the limit under which a man cannot have connexion 
with his wife; before that age consent is immaterial, This girl 
is above the age of ten. The proper course is to order her 
to be delivered over to her husband—Macnaghten’s Mahomedan 
Law, page 575. 


The rule was made absolute, and a writ of habeas corpus 
issued. 


The return to the writ stated :— 

That Khatija Bibi was a Mahomedan infant under the age of 
sixteen years, that is, of the age of about eleven years; that she 
had not attained puberty, and was not fit for sexual intercourse ; 
that Jewa Sallay, her husband, had not paid or tendered any 
sum as dower; and that Khatija Bibi was residing with Assa 
Bibi, her mother and natural guardian, and was unwilling to 
return to her husband. 

In obedience to the writ, Khatija Bibi was brought into 
Court, and application was then made that she might be deli- 
vered into the custody of her husband, 
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Mr. Woodroffe for Jewa Sally.—The return is no answer- 1870 
to an application by a husband for restoration of his wife. By ele 
Mahomedan law the husband has dominion over his wife: see Kuativa Bist. 
Moonshee Buzloor Ruheem v. Shumsoonissa Begum (1) Mac- 
naghten’s Mahomedan Law, page 215. There seems to be 
some difference of opinion as to the age at which a marriage may 
be consummated, some saying the arrival of the girl at puberty, 
others when she has attained the age of nine—Baillie’s Mahome- 
dan Law, page 64. The girl here is eleven years of age, but the 
question is immaterial here, for we contend that the husband is 
entitled to the custody of his wife in any case, and he need not 

‘ allege any particular reason for wishing her to return to him, As 
to the proper custodian being the mother, it appears to be so by 
Hedaya, Book IV., Chapter XIV., page388; buthere thehusband 
has by his own act substituted a guardian, viz., the mother. 
This passage of the Hedaya, too, refers only to contentions be- 
tween the husband and wife as to the custody of the child: see 
In the matter of Tayheb Ally (2). There are three conditions 
of marriage in Mahomedan law: discretion, puberty, and freedom 
of will A wife may be made over to her husband before she- 
arrives at puberty; but it is one of the essentials to the validity 
of a marriage that she should have arrived at puberty. This 
case must be decided by Mahomedan law, and by that law, if 
the Court is in doubt, evidence must be gone into as to whether 
the girl has arrived at puberty or not.—Baillie’s Mahomedan 
Law, page 54. [Norman, J., refers to In re Carus Wilson (3) 
as to contraverting the return]. The allegation in the return 
that no dower has been paid is irrelevant, as no agreement to 
pay dower is shown, and it is not essential to the validity of the 
marriage—Hedaya, Book IL, Chapter III., page 122, Dower, 
may be prompt or deferred, but it is not stated which it was to 
be in this case. - : 

It is alleged that the girl is unwilling to return to her 
husband, but this also should be matter of evidence. The tests 
of consent by Mahomedan law are various, and opportunity 
for putting these tests to the proof should be given—Baillie’s 


(1) 11 Moore's I. A., 851, (8) 7 Q B., 1008, 
(2) 2 Hyde, 63, 
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Mahomedan Law, pages 55-60. The simple question is whether 
the husband is entitled to have possession of his wife. The effect 
of the passage in Macnaghten’s Mahomedan Law, page 215, is 
to place her under the dominion of her husband; and there 
is nothing in the return to show that she was justified in leaving 
him, or there would be anything dangerous or injurious to her 
caused by her residence with him. ` 
Mr. Hyde, on the same side.—In England, a girl was by 
law capable of contracting a marriage at twelve years old, 
and after the marriage the husband has full dominion over 
his wife—Blackstone’s Commentaries, Vol. 2, page 256. 
The guardianship of the mother by Mahomedan law only 
exists for the purposes of education and marriage. The hus- 
band may exercise dominion over his wife though no consum- 
mation of the marriage has taken place—Hedaya, Book II., 
Chapter III., page 124. The custody of a girl cannot be 
in the mother after marriage; it is either in the father or 
the husband; and the father has given her in marriage, so that 
the husband is the proper guardian—Macnaghten’s Mahomedan 
Law, page 217, paragraph 18. In a somewhat similar case to 
this, Wells, J., allowed the husband and wife to have a private 
interview in which they came to a voluntary agreement to 
cohabit. The return need not be taken as absolutely true. 
Evidence may be taken to ascertain the truth—In re Carus 
Wilson (1). The case here is different, for there have already 
been affidavits before the Court contradictory to the return. 


Mr. Kennedy, for Assa Bibii—The question here is as to the 
validity of a return to a writ of habeas corpus. Such a writ is 
unknown to Mahomedan law, which cannot therefore govern 
this return. By English law a return to a writ of habeas 
corpus may be met by confession and avoidance, but cannot be 
controverted—Bacon’s Abr., Title, Habeas Corpus, page 135. 
In this case the questions are as to who is the legal guardian of 
the girl, and whether she has arrived at the ageof puberty. The 


Q) 7 Q B., 1008. 
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writ of habeas corpus is given exclusively to vindicate the personal 1870 
liberty of the subject and not in order that the individual rights of i 7™ y 
private individuals to the custody of any person may betried. By Kuatisa Ber 
English law the detention of the wife, without the consent of the 
husband, is detention against her own will, she being presumed 
to be under his control. Thus in such a case the writ might be 
applicable. But by the Mahomedan law the right of the hus- 
band and wife are perfectly distinct in every relation of life. 
The mother is the proper guardian of her female children until 
they arrive at puberty—Jn the matter of Tayheb Ally (1), 
Hedaya, Book IV., Chapter XIV, page 385. It was contended 
that the passage in the Hedaya, Book IV, Chapter XIV., 
page 338, refers to cases only where the dispute is between the 
husband and wife for the custody of a child, but this is not 
so. The earliest age at which consummation is legal is fixed 
by the Penal Code, section 365, to be ten years—a wife being 
under that age her husband would commit rape by consummat- 
ing his marriage. A wife is not entitled to maintenance from 
her husband if she is too young to be capable of generation.— 
Baillie’s Mahomedan Law, page 437; Hedaya, Book IV., Chap- 
ter XV., page 394; unless she is incapable through sickness. 
Her mother is her proper guardian—Baillie’s Mahomedan Law, 
page 434. The husband must pay the dower before he can 
claim bis wife, and in cases where the dower is not fixed, the 
wife is entitled to her proper. dower—Baillie’s Mahomedan 
Law, page 124-125. If the wife is not of years of discretion, 
the custody of her is in the mother; if she is at years of dis- 
cretion, the remedy for a Mahomedan husband wishing to obtain 
possession of her is not by habeas corpus. The Mahomedan 
law in every state of life recognizes a distinction between the 
rights of the husband and wife: see the case of Moonshee 
Buzloor Ruheem v. Shumsoonissa Begum (2). 


Mr. Evans on the same side.—A writ of habeas corpus ia 
a proceeding simply intended to vindicate personal liberty not 
only in criminal cases but in some at common law: see the 
case of the Hottentot Venus (3). When a person is brought up 


(1) 2 Hyde, 63. (2) 11 Moore's L A, 551, (8) 13 East., 195, 
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under a writ of habeas corpus the question of guardianship often 
arises on its being found that heis in confinement against his will.— 
Bacon’s Abr., title, Habeas Corpus, page 139. For where he is 
aninfant, the law looks for those who should exercise discretion for 
him, and delivers him over to them. At common law the truth 
ofa return could not be controverted—Bacon’s Abr., title 
Habeas Corpus, page 140. This was before the passing of the 56 
George ITI, c 100, which gave the power of -going behind the 
return by affidavits in all except criminal cases; but that Sta- 
tute has not been extended to this country. In criminal cases 
the law in England still remains that the return cannot be contro- 
verted—Broom’s Constitutional Law ,page 223. The remedy in 
those cases is by civil action for false return—Jd. 189. The return 
must, therefore, in this case be taken as true. By the English 
law the husband and wife have but one will, viz., that of the hus- 
band, so the writ of habeas corpus became applicable on this 
principle between husband and wife—Bacon’s Abr., Title 
Baron and Feme, C. and G., pages 694 and 710. But the state 
of husband and wife by Mahomedan law is different; they are 
two independent persons; there is no reason therefore why the 
procedure of a writ of habeas corpus should be applicable. In 
the case of Moonshee Buzloor Ruheem v. Shumsoonissa Begum (1) 
it was merely sought to enforce a contract. In this case the girl is 
an infant, and the return is based on the ground that the custody is 
in the mother until puberty. The question then arises whether 
this right of the mother has been divested by marriage. The girl 
is alleged to have not arrived at puberty, and, as her husband is 
not bound to maintain her untilshe has arrived at puberty, the cus- 
tody is still in the mother. If there is no dower fixed, proper dower 
must be given; it is contended that in such a case it may be defer- 
red; but where itis not fixed, it must be prompt, and not deferred.— 
Macnaghten’s Mahomedan Law, page 281, case 31. When dower is 
paid, the husband cannot force his wife to come to his house, It is 
said that dower is not absolutely essential to validity of marriage 
— Hedaya, Book II., Chapter III., page 122—but where the dow- 
er is not fixed, proper dower can be claimed by the wife, even if 


(1) 11 Moore’s L A., 551, 
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the husband die, provided he has consummated the marriage— 1870 
4 i i i i In rie 
Morley’s Digest, Title Husband and Wife, section 4, cases aom 


42 and 72. Non-payment of dower is a bar to enforcing cohabita- Kiatwa Brr 
tion, or if it is enforced the wife’s former guardian may take 

her back until payment is made—Baillie’s Mahomedan Law, 

page 125. The husband in this case agreed that his wife should 

remain with her mother until puberty, and she is unwilling to 

return to her husband. 


Mr. Woodroffe, in reply.—The argument on the other side is 
in effect this: that a return not made on oath and for which ; 
the parties could not be indicted for perjury is to be taken as 
conclusive in a matter of this kind, see In re Carus Wilson (1), 
per Patterson, J. The principles on which this case is to be 
tried are laid down in 21 George III, c. 70, section 8, that is, by 
Mahomedan law and not by English Jaw. The difficulty of 
construing the Hedaya is in some degree overcome by seeing 
what position the passage to be construed holds with regard 5 
to the context: see Book I, Chapter VIII, page 62. The 
passage already referred to. “It, te, Nika arises when 
“the wife gives herself into custody of her husband, and the 
“ maintenance is a recompense for matrimonial restraint”—~He- 
daya, Book IV, Chapter XV, page 392, means that, although 
the wife is bound to be in his custody, yet he need not maintain 
her because she has another recompense, i.e., her dower. [Non- 
MAN, J.—How would dower become payable then ?]. By express 
agreement between the parties—Abdul Karim v. Mussamat 
Fazilat-un-nissa (2). Where there is an express stipulation for 
dower the case is different from that where there is nothing said 
about it—Baillie’s Mahomedan Law, page 434. Itis irrelevant 
to say that dower has not been paid, for it is also said the mar- 
riage has not been consummated, therefore the dower has not 
become due. The passage cited from Baillie’s Digest, page 125, 
is not of any good authority, and if strictly adhered to would 
cause much mischief; for in Mulkah Do Alum Nowab Tajdar 
Bohoo v. Mirza Jehan Kudr (3), the Privy Council decided that 


(1) 7 Q. B., 1008. (3) 10 Moore’s I. A., 252. 
(2) 5 Sel. Rep., 75, 
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avery large dower should be divided between the widow, the 
husband’s heirs giving the widow an adequate amount for dower. 


Norman, J.—( After stating the facts, continued) Mr. Kennedy 
and Mr. Evans contended that the return must be taken as con- 
clusive as to the facts therein stated. I certainly feel great hesi- 
tation in assenting to that proposition. The question is one which 
has been much debated, and in England doubts on the subject 
have been set at rest in cases like the present by a Statute, 56 
George III, c. 100, which does not apply to this country. 

When the return sets out an adjudication by a Court of 
competent authority it is well settled that parties will not be 
allowed to controvert facts directly decided by such authority. 
That is the ground taken in In the matter of Clarke (1). But 
the judgments of Lord Denman, C. J., and Patteson, Williams, 
and Wightman, JJ., in In re Carus Wilson (2), to say nothing of 
other cases, appear to me to show that in other respects the return 
does not preclude enquiry into the truth of matters alleged there- 
in. I should hesitate long before pronouncing that I could be 
precluded by anything in the return in this case from seeing 
Khatija Bibi with my own eyes, if I thought it necessary, causing 
guch an enquiry to be made as to her age and condition as would 
enable me to determine whether or not Khatija is now legally in 
the custody of Assa Bibi, An enquiry of a character similar to 
that which was directed by the Court of King’s Bench in the 
case of the Hottentot Venus (3), a native of South Africa brought 
from thence and exhibited in London, as it was supposed against 
her own consent, or such an enquiry as that by which Mr. 
Justice Phear satisfied himself that there was no reason to doubt 
the truth of the return in the Queen v. Vaughan In the matter 
of Ganes Sundari Debi (4). 

But Jewa Sallay has not attempted to deny the material 
statements in the return. He has not stated either in the 
affidavit on which the rule nisi was granted, or elsewhere that 
Khatija has attained, or that he believes that she has attained, 


(1) 2 Q B. 419. (8) 13 East, 195. 
(2) 7 Q. B, 1008-1112. (4) 5 B. LR, O, Cr, 418, 
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the age of puberty, and therefore I must take the statement in 1870 


the return to that effect as true. any 
-I proceed to consider what is the position of the respective Krata Bret 
parties. 


According to Mahomedan law the effect of the contract 
of marriage is to place the wife under the dominion of the 
husband, but, notwithstanding marriage, the right to the care and 
custody of a girl belongs not to the husband but to her mother 
until she attains the age of puberty. In fact, it is said, that 
when a wife is too young for matrimonial intercourse, she has no 
right of maintenance from her husband whether she be living 
in his house or not. 

In the affidavit, as well as in the return, Assa Bibi states that 
the marriage has not been consummated, and that Khatija Bibi 
was not of the age of puberty at the time of the marriage. 
Jewa Sallay in his affidavit states that Ismael Assanji inform- 
ed him that Khatija at the time of the marriage was of the 
age of twelve years and six months or thereabouts. And Abou 
Baeker states her age to be now thirteen. Nothing can be more 
unsatisfactory than the statement in the return as to the age of 
Khatija Bibi—that “she is an infant under the age of sixteen 
years, to wit, of the age of eleven years or thereabouts.” Assa 
Bibi, the mother, must well know the true age of her daughter. 
This statement as to the age of Khatija in the return would, 
if the meaning of the words “to wit,” “ videlicet,” was explained 
by the interpreter, be probably understood by Asse Bibi as 
binding her to nothing. 

If the statement said to have been made by the father to 
Jewa Sallay is true, even if Khatija.had not attained puberty 
at the time of her marriage, she would in all probability do so 
in a very few months, I rely on the opinion of Dr. Chevers in 
his Medical Jurisprudence for Bengal and the North-Western 
Provinces. If the girl has arrived at the age of puberty, the 
mother is no longer entitled to the custody of her. 

It is clear that Jewa Sallay thinks he has grounds for being 
dissatisfied that Khatija should remain in the custody of her 
mother. It appears from the mother’s own affidavit that he has 
charged her with carrying off Khatija for the purpose of 
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1870 giving her up to prostitution. He does not renew that charge 
Pekar in the affidavit sworn in this matter. Assa Bibi Says that this 
Kuati Bist charge was false and malicious. It may be false, but it is easy 
to understand that Jewa Sallay might very readily impute evil 
intentions to Assa Bibi. That Assa Bibi should have carried 
off his wife from Bundari to Calcutta secretly, without giving 
him an opportunity of claiming possession of her, would seem 
to have been a clear breach of good faith towards him and of 
the trust, on which, according to Assa Bibi’s own statement, . 
hehad allowed his wife to remain with her. In Baillie’s Mahomedan ` 
Law, page 125, it is said, “ A man having contracted his virgin 
“ but adult daughter in marriage is desirous of removing with her 
“and his family to another town; he may do so even though ob- 
“ jected to by the husband when the dower has not been paid; but 
“if the dower has been paid, she cannot be removed without. her 
“ husband’s consent.” The effect of this is that if the time has come 
when the husband is entitled to possession of his wife, she cannot 
without his consent be removed by her parents to a distant place. 

Here, however, it appears by the return that the wife is not 
an adult, and that the dower has not been paid. 

According to the statement of Assa Bibiin her affidavit she 
has always resided at Calcutta, and I think I may assume in 
the absence of anything to lead to a contrary inference that she 
was or may have been married there. 

If so, it is probably the case that had she gone from Bundari 
openly, she should have had a right to take her daughter to 
Calcutta and keep her there until she attained the age at which 
her husband could claim her. In Baillie’s Mahomedan Law, page 
435, there is some discussion as to the place of “hizanut” where 
young children may be kept. Jewa Sallay has not attempted to 
raise the question whether Assa Bibi has a right to the custody 
of Khatija in Calcutta, by confessing the facts set out in the 
return and seeking to avoid the effects of them by stating cir- 
cumstances to shew that Calcutta is not a place to which 
Assa Bibi hada right to remove her daughter. He does not 
allege that Calcutta was not the home or place of residence 
of Ismael Assanji or Assa Bibi at the time of the marriage. 

Mr. Woodroffe referred to a passage in Baillie’s Mabhomedan 
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Law, page 54, where it is said, “ When a husband has paid down _1870 
“ the dower and calls upon a Judge to order his wife to be deliver- auras 
« ed up to him, and her father declares that she is too young, and Kuatiya Brar. 
“unfit for a man and unable to bear his embraces, while the 
‘* husband maintains that she is quite fit and able, then, if she is 
“ a person who usually goes abroad, the Judge is to compel her. 
“ appearance before him, and to determine for himself as to her 
“ competency; but if not, he should direct a woman in whom he 
“can confide to inspect her and should order her to be delivered, 
‘et or not to be delivered to her husband according as they may 
«£ report her to be competent or incompetent.” He contended that 
Khatija being now before the Court, the Court might direct an 
enquiry and order Khatija to be delivered to her husband if 
she should appear to have attained the age of puberty. But 
it appears to me, that if the husband seeks to have his wife 
delivered over to him, he has a remedy by a suit for that purpose. 
The only question upon the return to the writ of habeas 
corpus is whether the custody is legal. 
Iam of opinion that on the materials before me, I must 
assume that Khatija Bibi has not attained the age of puberty; 
secondly, that the dower has not been paid or tendered ; thirdly, 
that there is nothing to shew that Calcutta is not a place in 
which her mother is entitled to keep her until the time shall 
come when her husband will have a right to demand to have 
her delivered up to him, The conclusion is that she must be 
taken to be legally and properly in the custody of her mother, 
and I therefore order that she be taken back to the place from 
whence she has been brought. 


Application refused, 
Attorney for Jewa Sallay: Mr. Carapiet. 


Attorney for Assa Bibi: Mr. Fink. 


74 


1870. 


June 28, 


BENGAL LAW REPORTS. _ (VOL. V. 


[PRIVY COUNCIL*] 


NAWAB MAHOMED AMEENOODEEN KHAN (Dz- 
FENDANT) v. MOOZUFFUR HOSSEIN KHAN (Puatn- 
TIFE.) - 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE, NORTH- 
WESTERN PROVINCES, AGRA. 


Praotice—Act VIII of 1859, 8. 2— Waiving objection in Court below, affect of 
on Appeal—Form of decree against widow in possession of estate as security 
Jor dower. 


Where a party has a good objection, such as an absence of tender before suit, to 
urge to the prosecution of a suit, his omission to do so in the first instance is fatal 
to his availing himself of it as an objection on appeal. 

Where a woman is in possession of her husbgnd’s estate as, geourity for unpaid 
dower, the proper decree, in a suit against her for possession by the heir, is a decree 
for possession, subject to the amount due, with a direction for an account as to mesne 
profits received by her. 

A Mahomedan died, leaving, among others, a widow and a sister entitled to shares 
in his estate. The widow got possession of the whole. The sister died ; and after 
her death, her husband, on behalf of himself and grandson, sued the widow to obtain 
the shares to which the deceased’s sister was entitled, and obtained a decree for pay- 
ment of the same after satisfaction of the widow’s lien for dower, in certain pro- 
portions to himself and grandson. The husband’s interest in the decree was subse- 
quently confiscated by Government for having taking put with the enemy in the 
mutiny. He subsequently died, leaving his grandson. The widow died during the 
mutiny, and her brother was put into possession of the property, by the Government 
as her heir, The grandson now sued the widow’s brother to recover his own and 
his grandfathor’s share, alleging that the lien for dower had been satisfied. Held, tho 
suit was not barred by Act VIII of 1859, section 2. 


THis was an appeal from a decision of the High Court, Agra, 
dated 18th February 1867, affirming a decree of the Principal 
Sudder Ameen of Shahjehanpore. 

The suit was brought by the respondent to obtain possession 
of a share of some landed property formerly belonging to one 
Nawab Ali Khan, and which had been taken possession of by 
the Nawab’s widow as security for her dower. 


> Present :—Tue Ricut Hox, Lord Carys, Bie Janes W. Corvinn, Sre R. Perur- 
MORE, SIB JOSEPH NAPIER, AND SIR Lawrence PEBL. 
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The facts were as follows :— afd 
Nawab Ahmed Ali died in January 1853, leaving a widow, „NAYAB | 
Munsab Begum, entitled by law to one-fourth; an uncle, Seela- As#sxoopsEx 
matoolah, entitled by law to another one-fourth; and a sister, o” 
Omrao Begun, entitled by law to one-half. Hossen 
The widow claiming the whole estate, which claim appeared 
at first to have been submitted to by the other heirs, made a 
gift of two of the villages to the sister, who accepted them. 
The sister died in November 1863, leaving a husband, Gholam 
Hossein Khan, and one grandson, the respondent, her sole heirs ; 
-and the gift of the two villages by the widow was confirmed 
in favor of the respondent. 
In February 1854 disputes arose, and Gholam Hossein Khan, 
on behalf of himself and the respondent as heirs of Omrao, 
sued the widow for three-fourths of the estate of the Nawab. 
The widow defended the suit on the grounds of her being 
solely entitled; of the plaintiffs being at any rate not entitled 
to more than one-half; and of her having an unpaid claim for 
dower, for the payment of which she was entitled to retain 
possession. 
That litigation resulted in a decree of the Sudder Court, dated 
the 14th February 1857, declaring Gholam Hossein Khan and 
the respondent entitled to one-half of the Nawab’s estates; but 
that as the widow had a claim of rupees 10,000 for unpaid dower, 
she was entitled to a lien on the shares of these parties until they 
had paid their share of the dower. 
The decree recognized the shares of Gholam Hossein Khan 
and the respondent to be respectively three-fourths and one- 
fourth of the moiety. 
The Indian rebellion having broken out, and Gholam Hossein 
Khan having taken a prominent part as an enemy of the Eng- 
lish Government, his property, including his rights under the 
decree, was seized and confiscated. 
During the rebellion, the widow of Nawab Ali Khan died, and 
Government took possession of the estate. 
In May 1861, the appellant, who was a brother of the widow, 
and no relation of Gholam Hossein Khan, but faithful to the 
English rule, obtained the land belonging to the Nawab which ` 
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the Government had taken possession of, the Government giving 
them to him as her heir, and paying over the mesne profits receiv- 


AxxgnooneEN ed by them since the widow’s death. 


v. 
Moozurrun 


Hosserr 


On the 23rd of July 1864 Gholam Hossein Khan died, the 
respondent being his sole heir-at-law, and on the 29th August 
1864, the respondent brought the present suit against the appel- 
lant, stating the former litigation, the appellant’s right having 
been declared subject to the widow’s right of lien, the amount 
of dower due having been paid off from the mesme profits and 
otherwise, and the death of his grandfather, and claiming from 
the appellant the shares to which the respondent and his 
grandfather were entitled. 

The Government was not originally made a party defendant, 
but questions having arisen as to whether the respondent’s 


Tights had not also been confiscated for rebellion, the Govern- 


ment was, on petition of the respondent as plaintiff, made a party 
to the suit, and the question as to whether the Government or 
the respondent were entitled resulted in a decision that there 
had been no confiscation of the respondent’s rights. 


On the 16th June 1865, the respondent was allowed to sue in 
forma pauperis, 

. The appellant in his written statement relied on the follow- 
ing defences :—Ist, that the suit was barred by the law of limit- 
ation, the Nawab having died in January 1853, and the order to 
sue in formå pauperis being in June 1865; 2nd, that the res- 
pondent had not deposited the dower money found due by the 
former decree; 3rd, that he had not paid the costs, &c.; 4th, 
that he had not deducted the value of the two villages com- 
prised in the gift from the widow; 5th, that the mesne profits 
of the estate had been employed in building a mosque and cem- 
etery according to the deceased’s will, and in expenses; 6th, 
that the account of the nresne profits stated in the plaint was 
incorrect. 

The Principal Sudder Ameen held the respondent entitled to 
his own share (te. 3-4ths) of the moiety to which his grand- 
mother had been entitled, refusing relief in respect of Gholam 
Hossein Khan’s one-fourth, it being confiscated, and declared the 
réspondent entitled to possession on payment of rupees 3,750, his 
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share of the dower debt. No account of mesne profits received 1870 
was directed or taken, but the Principal Sudder Ameen found „Nawas 





‘MAHOMED 
that the alleged payments of charges for the mosque, &c., were AUR OOP EEN 
not proved. : E 

Moozurror 


The now appellant appealed to the High Court on the grounds:  Hosseiy 
lst, that the suit was barred by lapse of time; 2nd, that it was au 
barred by section 2 of Act VIII of 1859; 3rd, an objection 
as to partial relief which it is unnecessary to refer to; 4th, that 
a conditional decree for possession, subject to payment of the 
dower money, was not right in the absence of actual tender 
of dower; 5th, that the two villages mentioned in the gift 
should have been dedacte; 6th, that the appellant should have 
had costs. 

A counter-objection by the respondent as to dismissing his 
claim for his grandfather’s share was unsuccessful, and need not 
be referred to. 

The High Court (Ross and PEARSON, JJ.) held that 
as to limitation there was no bar, the widow’s possession 
not being adverse; that as to the objection under section 2 
of Act VIIL of 1859, there being claims set up by Govern- 
ment, it could not prevail, although so far as against the 
heir of the widow the suit might, without tender of the dower 
money, be considered superfluous and technically incorrect. As 
to the objection that the tender should have preceded the suit, 
they held that, if that had been taken before the Court of first 
instance, it might have affected the question of costs only on 
appeal. They dismissed the appeal. 

The defendant having appealed to Her Majesty in Council. 


Mr. Leith appeared for the appellant, Mr. Mackison, Q. C., 
and Mr. Edwards for the respondent. 


Mr. Leith—There are several objections to the suit: Ist, 
the plaintiff had no title im consequence of the confiscation; 
2nd, if he had any title, his right to possession was subject to 
the condition precedent that he should pay the dower. [Sre 
L. Prru.—If the widow, having a right to dower, was in posses- 
sion, would she not pay herself off? Lorp CAIRNS.—Is it 
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1870 Mahomedan law to put a widow in possession as a mortgagee 
mtwas when she has a claim for dower? Mr. Mackison.—No—Amee- 
Auuunaopaen roonissa V. Mooradoonissa (1).] Itisa primary charge on the 
v. estate, and she is entitled to take possession. The decree is that 
MoozorFFUR 
Hosserx they are not to oust her from her lien while the dower is 
Kuan. : : 

unpaid. [Lorp Cairns.—How does it appear she wes not 
paid; surely it must be a matter of account?] There is no 
cross-appeal. The suit was a simple action of ejectment for three- 
fourths, [Siz J. Corvite.—The plaintiff comes into Court and 
says, ‘by receipt of the rents and profits you have been paid off.’ 
Lorp Cargns.—There ought to have been an account.] The 
Court thought that by Mahomedan law she was entitled to posses- 
sion: in the absence of a prior tender, the suit should have been ; 
dismissed with costs. The property was vested in the Govern- ` 
ment. Before this suit the rights of the plaintiff as against the Go- 
vernment should have been determined, and having established 
his rights in law, he ought to have tendered the money due for 
dower. It was in consequence of the appellant’s objection that the 
Government was made a party; the suit in fact results in a repe- 
tition of the decree in the former suit, and is bad under the Civil 
Procedure Code (2). The learned counsel then commented on 
the evidence as to there having been confiscation of the respond- 

ent’s rights. 


Mr. Mackison, Q. C.—We seek not only to dismiss the appeal, 
but also to haye the decree varied by getting an order for 
an account. [Sre J. Cotvirz. How can you do so without 
a cross-appeal?] We hope to be allowed this indulgence. The 
law in giving a right to jatu property in satisfaction of dower 
limits such taking to the amount of the claim—Ameeroontssa v. 
Mooradoonissa (1). That case gave such a decree as might be 
followed here by giving us leave to sue for mesne profits. [| Lorp 
Caigns.—The appellant says: Ist, that the suit is not neces- 
sary; 2nd, that there was no deposit; and 3rd, that the plaintiff’s 
rights were confiscated. The appellant himself in his own 
written statement denies that Government has any title.] The 


(1) 6 Moore’s L A. 211, (2) Act VIII of 1859, section 2. 
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suit was properly framed; and even if the objections had any 1870 
weight in them, it would simply be a question of costs, ao 
AMRENOODLEN 


Mr. Leith in reply.—The suit should not have been brought, Krax 


. a v. 
There was a bar until the orders for confiscation were set aside. Moozvreon 
OSSEIN 


Their Lorpsurps then delivered the following judgment :— Kuan, 

In this case, so long ago as the year 1855, the widow, who 
has been termed in the proceedings the Begum, was, by a decree 
of the Court, put into possession of the property of her husband, 
in order to obtain by that possession payment of her dower, 
which was fixed by the decree at a sum of rupees 10,000; and 
she during her life-time, and after her death, her heir, who is 
the present appellant, have continued in possession of the proper- 
ty ever since that time. 

Whatever might have been the presumption as to payment by 
means of possession at the end of a year or two years after 
possession was taken, certainly at the end of fifteen years there 
would be a very strong presumption either that payment of 
rupees 10,000 had been effected by means of the possession, un- 
less (as does not appear to have been the case) the value of the 
property was extremely inconsiderable, or at all events that 
justice would not have been done unless an account were taken 
for the purpose of seeing whether, by means of possession, pay- 
ment had been effected. 

Therefore, when the present plaint, out of which this appeal 
originates, was brought before the Court, the course to be taken, 
according to our ideas of what is proper to be done in such a 
case, would have been to have directed an account (which, indeed, 
was asked by the plaint), for the purpose of seeing what had 
been the amount of receipts by the Begum and her heir during 
the time they were in possession, and of finding whether she had, 
in point of fact, been overpaid her dower, and in that event, 
making her heir repay the difference; or, if it was found that 
she had been underpaid, to order the plaintiff in the suit to pay 
the difference as the terms of obtaining possession of the estate. 

Now, that has not been done; but the plaintiff has been 
ordered to pay the exact sum representing that proportion of 
the whole of the dower of the Begum which corresponds to the 
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share of the estate which he claims. If an appeal had been 
brought, not by the appellant but by the respondent, complain- 


AMEENOODERS ing that scant justice had been done by that form of decree, 


v. 
MoozurruR 
Hossein 
Kayan, 


their Lordships would have been under the necessity of consider- 
ing whether there had not been miscarriage of the Court, and 
whether less of justice had been done to the plaintiff in India 
than ought to have been done to him. 

But no such appeal has been brought. The form of the 
decree abroad has dismissed the whole of the plaint, except that 
part of it in respect of which relief has been given, and there- 
fore has, in effect, dismissed the plaint so far as it asked for an 
account of mesne profits. 

There has been no appeal against that, and their Lordships, 
with some regret, find that in disposing of this appeal, they are 


‘ unable even to leave open the question of whether in India a 


decree could hereafter be made for an account of mesne profits. 

But now, turning to the grounds of complaint made by the 
appellant with regard to this decree, their Lordships find them 
to be these : ; 

The appellant, in the first place, complains that this second 
suit was unnecessary, and that the respondent, resting upon 
the former decree, the decree of 1855, might, on tendering his 
share of the dower, without more have obtained possession of 
his share of the estate. It is sufficient on that point to observe, 
that when brought into Court, the appellant assumed no such 
attitude; on the contrary, he contested the whole right of the 
respondent; and although if he had, upon being brought into 
Court, said to the respondent, that the only complaint he had 
was that the suit was unnecessary, and that on receiving his 
share of the dower he would be ready to give up possession, 
such an argument might have been urged as now that the suit 
was unnecessary ; their Lordships think that, after the resistance 
offered by the appellant to the suit in India, it is impossible for 
him now to take an objection, which after all is only an objec- 
tion on the score of costs. 

The next objection is of the same kind. The appellant com- 
plains that, before instituting this suit, the plaintiff in the suit 
should have settled with the Government, or the agent of the 
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Government, the question whether there had been any confisca- __ 1870 
tion of the property of this respondent. That, again, is simply a Pa 
question of costs. It is simply that a plaint with a greater a Nt 
amount of costs has been thrown upon the appellant than would 4..." up 
have been thrown upon him if these preliminary proceedings had Honen 
been taken. Their Lordships are not prepared to say that the 
form adopted was an improper form, or that it-was by any means 
inconvenient, in proceeding for the recovery of this property, in 
the same suit to call on the Government Collector to clear away 
any cloud upon the title that might exist by reason of the argu- 
ment that the confiscation awarded against Hossein Khan might 
extend to the property of the present respondent. 

The next objection made by the appellant is that the money— 
the rupees 3,750—was not tendered before this suit was instituted. 
Their Lordships think that the decree has done full justice;to 
the appellant on this score. The decree has ordered payment to 
be made as the terms of the respondent obtaining possession of 
the property. Then as to the claim for some expenditure upon 
a mosque, that was hardly urged at the bar before their Lord- 
ships; and no right whatever is shown to add that sum by way 
of charge upon the estate before the estate is given up. Then 
as regards the two villages, which, it appears, were given to the 
present respondent by the Begum, it is said that those villages 
ought to have been taken into account in diminution of the 
share of the property awarded now tothe respondent. Their 
Lordships are unable to see how that could properly be done. It 
is scarcely credible to suppose that when those two villages 
were made over by the Begum to the present respondent, the 
Begum intended to make them over simply as liberating them 
from her claim and security for dower, for that is the result that 
would arise from the view taken by the appellant. They were 
made over by the Begum to the respondent, apparently, by way 
of gift, and if so, they must have been made over, not out of the 
portion in dispute, but out of the other portion of the estate to 
which the Begum was entitled. 

Under these circumstances, their Lordships are of pee 
that the appeal fails on all the grounds urged by the appellant, 
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1870 and all they can do with it is humbly to recommend Her Majesty 
aaya to dismiss it with costs. 
ANFEROODERE Appeal dismissed. 
P Agent for appellant: Mr. Wilson. 
Hoss 


Agents for respondent : Messrs, Jones and Blazland. 


oe RUKNADAWLA NOWAB AHMED ALI KHAN (Puarn- 
June 92, TIEF) v HURDWARI MULL anb anorner (Dr- 


FENDANTS). 


ON APPEAL FROM THE SUDDER DEWANNY ADAWLUT, 
NORTH-WESTERN PROVINCES, 


Benami Purchase in Child's Name—Presumption— Creditors Claiming against 
Benami-holder—Striciness of Proof. 

Although a purchase by a Mahomedan with his own money of an estate in the 
‘nme of his son raises a presumption of the son’s name being used benami for his 
father, proof that the father’s object was to affect the ordinary rule of succession as 
from him to that property is sufficient to give as respects strangers a title to the son 
independent of and adverse to the father. 

Where bond fide creditors of the ostensible owner of property are claimants on 
that property, the Court will require strict proof on the part of any one seeking to 
have it declared that he held it only bonami. 


THis was an appeal from a decision of Messrs. Pearson and 
Spankie, Judges of the Sudder Dewanny Adawlut at Agra, 
dated the 15th June 1866, dismissing a special appeal from the 
decision of Mr. Becher, the Judge of Seharunpore, of the 3rd 
November 1865, affirming a decision of Rai Sukhbasi Lal, 
Principal Sudder Ameen. 

The original appellant had ‘three sons—Rahmat, Makmud, and 
Mahfaz. 

In 1832, the appellant took from one Bhawani Prasad a con- 
veyance by way of mortgage of mauza Bhansi, in the name 
of his two elder sons (minors), whose names were registered as 
owners. 


* Present: Rigat Hon, THE MASTER or rae Rois, Loeb Rosiuty, Sm JAMES 
W. Corvin, Srg Josgpg Napier, AND Sir LAWRENOB PREL, 
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In 1836, the second son having died, the name of the third 
son was substituted as owner in his place. 

In 1841, the appellant bought, in the name of his eldest son 
Rahmat, the mauza Babri. 

These are the two mauzas in dispute. 

In 1857, the third son also died, and the father’s (the appel- 
lant’s) name was substituted for that of the third son as rogis- 
tered owner along with the eldest son Rahmat. 

In 1857, the respondents advanced money to Rahmat for 
which he gave them a bond, and on default being made in pay- 
ment, the respondents sued him and recovered judgment. 

They attached under the decree Rahmat’s interest in the 
estates of Bhansi and Babri. Rahmat died shortly afterwarda, 
and the appellant had his name registered as sole proprietor. 

A claim was put in by the appellant objecting to the pro- 
perty being sold in execution against Rahmat, on the ground 
that his deceased son had no interest in the estate. The claim 
was rejected. 

The appellant then brought this suit to have it declared that 
he was the real owner of the estate, alleging in his plaint, that 
the property had been taken in his son’s name “on account of 
“ expediency, and because, had I made the purchase in my name, 
“ my daughters, who by custom have no right to inherit, might 
“ after my death claim their legal shares.” 

At the trial, the evidence was conflicting as to the possession 
by the appellant to the exclusion of his son, and the Principal 
Sudder Ameen held that, although the purchase was made with 
the appellant’s funds, he had allowed his son to be held out as 
ostensible owner of the estate, and could not now dispute that 
ownership as against creditors. He also held that the son had 
actual beneficial possession. On appeal, the Zilla Judge upheld 
the decision, deciding the case on the ground that the son’s 
possession having been actual; and having been for more than 
twelve years, the father could not dispute it. 

A special appeal to the Sudder was presented, on the ground 
that the purchase was by the father in his son’s name, but with 
his own money, and so the possession was not adverse possession. 

The Sudtler Court rejected the appeal on the ground that, the 
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appellant himself stated that the reason of buying in his son’s name 
was to oust his daughters from claiming, and therefore it was not 
competent to the father, the Courts below having found in favor 
of the son’s proprietary and usufructuary possession, to claim 
the estate whether the father’s money alone was or was not used 
for the purchases. 

The appellant having appealed to England, died, and the ap- 
peal was revived in the name of his heir, Azmat Ali Khan. 


Sir Roundell Palmer, Q.C., and Mr. Leith for the appellant. 


The case is one of a purchase by a father in his son’s name, 
and it is a benami transaction with no presumption a8 to its 
being an advancement for the son—(Gopeehrist Gosain v, Gunga- 
persaud Gosain (1). The same rule applies in Mahomedan 
as in’ Hindu cases—Rungu Mal.v. Bunsidhur (2), Newazee 
Feraush v. Mussamut Atlussee (3), Mussamut Beebee Nyamut 
v. Fuzl Hossein (4). The sole question is who paid the money: 
there is no doubt that in this case the father did—Dhurm Das 
Pandey v. Mussamut Shama Soondri Dibiah (5). 


Mr. Field, Q.C., and Mr. Bell for the respondents. Admitting 
that benami purchases by parents in the names of their children 
are common and recognized by the Courts in India and in this 
Court—Amanee Tewaree v. Rai Rughoo Buns Suhai (6), Gopee- 
krist Gosain v. Gungapersaud Gosain (1), see cases cited in the 
note (7)—it is a presumption only, which can be rebutted. Here 
the appellant himself admits that the object was not to create a 
trust for himself which would have left the property to go to 
his heirs and not to those of the nominal holder, but to 
place the property so as to prevent his heirs-at-law succeeding, 
he in his plaint alleging that his object was to cut out his 
daughters. This is not such a benami as the cases relied on 
contemplated: there is in fact actual property in the son. Even 


(1) 6 Moore’sL A., 53. . (5) 3 Moore’s L A., 229. 
(2) 5 Dec, N. W. P., 147. (6) 3 Sel. Rep., 366. 
(8) 1 Sel. Rep., 81. (7) 6 Moore’s I. A. 87. 


(4) 5. D. A., 1859, 139. 
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if the father’s admission as to his object in purchasing in his son’s 1870 
name could be disregarded, the Court will, where bond fide credit- Koxsanawra 
ors of the nominal owner are seeking to enforce their rights Avssp Arr 
against the property, watch the allegation of a benami with great m 


. URDWARI 
jealousy. MULL 


Mr. Leith in reply. 


Their Lorpsuirs having taken time to consider, delivered 
the following written judgment :— 

The Nawab Ruknudawalla, the original appellant, has died 
pending this appeal, and is now represented by his son, the 
Nawab Azmat Ali Khan. The original appellant will, to pre- 
vent confusion between them, be called the Nawab in the ob- 
servations of their Lordships on this case. This appeal is 
brought from a decision of the late Sudder Dewanny Adawlut 
at Agra, affirming a decree of the Judge of the Zilla Saharun- 
pore, who had affirmed on appeal to him a decree of the Prin- 
cipal Sudder Ameen of that place, dismissing the suit of the 
Nawab against the present respondents. 

The respondents, by trade bankers, were creditors of a de- 
ceased son of the Nawab, named Rahmat Ali Khan. The 
debt was evidenced by an ipstrument in writing, in the usual 
form there of a bond; but this instrument does not appear to 
have been a mortgage bond hypothecating any property of the 
debtor. The respondents obtained a decree in the Civil Court 
of Saharunpore for the amount of their demand against Rah- 
mat, who died before execution was had on that decree. The 
respondents, after the death of Rahmat, proceeded, agreeably 
to the law and practice of the Court, to attach the property of 
their debtor, in order to obtain payment of their debt. They 
were proceeding to bring to sale the property which is the sub- 
ject of the present appeal, when the Nawab intervened in the 
execution proceeding as an objector, claiming the whole property 
as his own absolutely, and stating the deceased Rahmat to have 
been merely a fictitious or benami holder of the property for 
his father the Nawab. The Judge of that Court, for reasons 
which it is unnecessary here to state or consider, refused to 
allow the Nawab to proceed on that objection, and referred him 
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to a regular suit. The Nawab, accordingly, preferred his claim 


RUENADAWLA by a civil suit against the respondents, viz., the original suit 
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of Saharunpore. The properties sought to be recovered are 
named respectively Bhansi and Babri. 

The whole contest in this suit was whether Hakna held these 
properties benami for the Nawab. No case was made by the 
Nawab that the son had a postponed interest or estate in the 
property. Such a case, even if substantiated, would not have en- 
abled the Nawab, as an opponent of the sale, to defeat by inter- 
vention the claim of the creditors wholly. The ordinary mode 
of conveyance under such a judicial sale, viz., of the right, title, 
and interest of the debtor, would have enabled the creditors to 
realize their debt, or some portion of it, by a sale of the interest, 
whatever it might prove tobe. The Nawab instituted no suit 
to protect any alleged life interest in himself against a title 
derived under the judicial sale. The Court, therefore had in 
the Nawab’s suit simply to decide whether he had proved his son 
Rahmat to have been, from the time of the conveyance to Rah- 
mat until the death of the latter, a benami holder of these pro- 
perties for the Nawab. 

The title to Bhansi was one derived originally by mortgage. 
The owner, Uzir Ali, mortgaged this with fifteen other mauzas 
to one Bhawani Prasad for a certain sum, which, by a second 
advance and charge, amounted to 26,400 rupees. Bhawani Prasad, 
as the Nawab alleged, sub-mortgaged the whole sixteen mauzas 
to him for the same sum, and he, according to his statement, 
had the conveyance taken benami, in.the name of two of his 
infant sons, of whom Rahmat was one. The other of these 
two sons died young; on his death, the Nawab, who was his 
heir, substituted another son. This son died young, unmarried, 
and without issue; his father was his sole heir. The interest 
therefore of Rahmat, if real, was to a moiety of this share of 
Bhansi originally conveyed to the two sons. The title to 
Babri was by conveyance, as upon an ordinary purchase, for a 
money consideration, and the conveyance was in the name of 
Rahmat. Some contest has been made about the real facts of this 
purchase, and the respondents deny that it was, what it pur- 
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ports to have been, a purchase at all; but in the view which 
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their Lordships take of this case, it will be unnecessary to advert Bugxapawza 


further to this head of contention, or to distinguish further ea ATi 


between the titles of the respective properties, since the expla- 
uation of the Nawab as to the reasons for the conveyance to his 
sons applies alike to both properties. 

The case made by the Nawab at the hearing of this appeal 
‘before their Lordships was, that the funds which purchased 
both properties were exclusively the funds of the Nawab; that 
a legal presumption thence arose that the proprietary right was 
the Nawab’s, and that the respondents, who have no better 
title than that of Rahmat, have not rebutted this presumption. 
The counsel for the Nawab relied on the case of Gopeehrist 


Gosain v. Gungapersaud Gosain (1), which they contended had , 


been disregarded in the decision of this case in the Courts 
below. 

. Had this appeared to their Lordships to have been so, they 
must necessarily have recommended to Her Majesty to reverse 
the decisions under appeal, since the law as to benami con- 
veyances taken by a father in the name of a son, whether in 
Hindu or Mahomedan families, should be considered in all 
Courts in India as conclusively settled by that decision. 

It becomes necéssary, therefore, to see what were the real 
grounds of the decision in the Court of the Principal Sudder 
Ameen. Itappears to their Lordships that that Judge found 
as a fact that the Nawab purchased the property with his own 
funds; a conclusion which, on the evidence before him, and in 
the absence of all evidence of property at that time in the sons, 
their Lordships think a reasonable and proper conclusion. Had 
this fact received no other addition than that the conveyance was 
taken in the names of the Nawab’s sons, the case would have 
fallen within that of Gopeekrist Gosain v. Gungapersaud 
Gosain (1), and the argument for the appellant must have pre- 
vailed with their Lordships: but the Principal Sudder Ameen 
remarks, and relies on a very important addition to these 
facts, in the Nawab’s own explanation of the cause of the 
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conveyance to his sons; the Court thence inferred that a 


Ruxxapawi4 motive existed for it in the state of his family, the existence 
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succession between sons and daughters in his family. The 
Sudder Dewanny Adawlut also, in their judgment, rely on these 


_ additional facts. 


If the conveyance to the sons was designed to produce an 
effect thereafter, by changing the amount of shares of the whole 
property on a succession between sons and daughters, it could 
not be designed as a mere naked benami conveyance, because, 
as Mr. Bell correctly observed, a mere benami conveyance 
would in no way affect such succession. But if, as the Nawab 
himself represented the transaction, it was designed to affect the 


daughter’s claims, or interests, it could only so operate as a real 


transaction; that is, by a conveyance of interest to the sons. 
It is immaterial in this case to consider whether the legal effect 
of the arrangement would be to confer a resulting life estate on 
the Nawab or not, since the only contest made in the suit was 
whether it was an absolute benami transaction. The case 
admitted, certainly, of being viewed thus, that the conveyances 
were merely colourable, to be treated as real should it become 
necessary to defeat a daughter's claim, but fictitious as between 
father and sons. Itis to be observed, however, that this view 
of the case was not presented to the Judge; andif it had been , 


“so presented, the Judge would have been justified in declining 


to act on such an allegation of fraud against creditors of the 
son made after the son’s decease in favour of the father, alleg- 
ing his own fraud. Their Lordships, therefore, think that the 
Principal Sudder Ameen was justified in regarding the whole 
evidence before him as not sufficient to establish the case of benami 
ownership, which the Nawab advanced. As the decision under re- 
view does not appear to conflict with any rule of law, as the ques- 
tion decided is one of fact, as the decision is sustained by sufficient 
evidence, and establishes the claim of creditors against property 
of which their debtor was allowed for many years to have at 
least the ostensible ownership, it is one which their Lordships ` 
would not disturb, unless it were clearly shown to be wrong. It 
is the duty of a Court of Justice in such a case to put the objec- 
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that he asserts. It would be easy, if such vigilance and jealousy Anen Ait 


were not exhibited, for a family to place the family property out 
of reach of creditors. If the father became indebted, the titular 
right would be then stated to have conveyed the real interest ; 
but if the son were indebted, then the claim would take the form 
to which this suitis adapted.. Views of these dangers to the rights 
of creditors seem to have been present to the Courts below; and 
in the present case their Lordships are unable to see that jeal- 
ousy of a probable fraud has induced an incorrect estimate of 
the evidence. Their Lordships will, therefore, humbly advise 
Her Majesty that this appeal should be dismissed with costs. 


¢ Appeal dismissed, 
Agent for appellant: Mr. Wilson. 


Agent for respondent: Mr. Ochme. 


[APPELLATE CIVIL.] 


Before Mr. Justice Kemp and Mr. Justioe Glover. 


MUSSAMAT RAJ KUNWAR, alias SHEOMURAT KUNWAR (Devznp- 
ant) v. MUSSAMAT INDIRJIT KUNWAR AND ANOTHER (PLaixtirrs).* 


Limitation—Adverse Possession Hindu Law— Alienation by Life-Tenant— 
Suit by Reversioners—Arguments on Appeal and Review, 


A daughter succeeded to a share of hor father's estate, and transferred it in. full 
property by a formal instrument or ikrarnama dated Morch 1849, to her grand- 
daughter, expressly naming her and treating her as her heiress: the transfer 
being in the nature of a release, reserving maintenance and other advantages to the 
donor. 

Upon the application of the grand-daughter before the Collector for the muta- 
tion of names according to the terms of the ikrarnama, the reversioners (collateral 
heirs of the father) affected to contest the unauthorised nature of the alienation, 
but dropped their opposition. In 1857, the diaras, or alluvial lands attached to the 
estate, were perpetually settled with the grand-daughter, 


* Review, No. 245 of 1869, of the judgment of Mr. Justice Komp and Mr. Jus- 
tice Glover, dated the 28th July 1869, in Special Appeal, No. 32 of 1869. 
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` 1870 ' ‘The alienor quarrelled with her grand-daughtor, and in 1857 brought a snit against 
~ Mussanmar her to sef aside the ikrarnama, upon the ground of the non-performance of a con- 
Rag KUNWAR, dițion subseqnent. The plaintiff succeeded in the first Court, but the judgment 
Sueoxucrat Was reversed (October 1858) on appeal to the Zilla Judge. Pending the appeal the 
Kunwar plaintiff died (February 1858), and the reversioners applied to be, and were, admitted 
Moas AAA? as her heirs, to conduct the appeal. 
Eee a The grand-daughter remained in possession from the date of transfer until 1866 
when she died. 
In April 1867 the present suit was brought by the surviving reversioner, who 
' claimed to be entitled to recover possession of the property by right of inheritance 
from the alienor’s father He was one of the reversioners who had been admitted 
to conduct the appeal in the former snit upon the death of the alienor. 
„Held (on special appeal and review) there had been no adverse possession ; 
y ° «tho instrument enured as a transfer of the donor’s life-intereat only ; the judgment 
_ ‘in the former suit brought to set it aside, did not bind or affect the reversioners, 
who, in that suit, merely represented the interest of their predecessor the life-tenant, 
In the first Court an issue was raised whether or no the hearing of this suit was 
barred by the Law of Limitation. One of the grounds of appeal to the Judge was that 
the Principal Sudder Ameen ought to have held the suit barred as regards the diaras 
under the special limitation of threo years from the date of the Collector’s settle- 
ment. The Judge did not notice this ground in his judgment. The same ground 
of appeal was repeated in the special appeal to the High Court, but that Court re- 
fused to entertain it for the reason that it did not appear to have been raised in 
argument before the Judge or in the first Court. On application for reviow, it was 
urged that the Court ought to have listened to this ground, but the Court adhered to 
its former decision. 
Counsel should not be heard to re-argne a cage on review upon the same points 
as were argued in special appeal. 


Tue plaint (filed 30th April, 1867) was for possession and col- 
lectorate mutation of a four-annas share of certain mauzas and 
chur lands, by right of inheritance from plaintiffs maternal 
grandfather ; also to cancel an ikrarnama. 

The estate claimed descended from Bakhuri Sing, who died 
in 1219 B. S.(1812); his heirs were four daughters: the pedi-~ 
gree was as follows: 


s% 
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R Kunwar, Ganesh Kunwar. Mahesh Kunwar. Durge = 


diod childless, 
Deok: Nandan. Raj Konwar, Kasi Prasad Sing~——Plaintiff 
Brij Nandan Sing. Wand Kunwar, a daughter, 
Brij Kunwar. Defendant. 


The right of the four daughters to share equally their father’s 
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estate had, in 1245 B. S. (1838) been declared by a decree of the 
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Sudder Dewani Adflut. The present suit related to the share of _, Mussamar 


Mahes Kunwar. The ikrarname complained of was dated 18th 
Chaitra 1256 F. (26th March 1849), and was executed by (an 
authorised agent of) Mahes Kunwar. It recited that the four 


daughters had, in pursuance of the decree of the Sudder . Court, i 
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taken general possession of their father’s estate; that certain em-" - 
barrassments had occurred, and that suits had to be brought ' 


for possession and recovery of portions specified; that Mahes” 


Kunwar, “ owing to her dotage, is incapacitated and disqualified ` 
from managing property and conducting the affairs connected, 


with the villages and Courts with reference to the four-annas’ 


share, as there is no permanency to this borrowed life, and as, 
besides Nand Kunwar, her grand-daughter by a daughter, she 


` has no other lawful heir.” The instrument then makes over 


and conveys the four-annas share, stating the value at Co.’s Rs. 
40,000, and makes Nand Kunwar ownér, on these terms, viz., 
that she should pay to the creditors of Mahes Kunwar Rs. 
9,207-12 (as scheduled), should recover complete possession and 
get herself recorded as owner of all the lands (described), with 
the exception of certain mauzas which were to remain in pos- 
session of Mahes Kunwar for the remainder of her life: “on 
her death Mussamat Nand Kunwar, heiress of the said proprie- 
tress, shall bring into her possession” the last-named mauzas, 
and that, beyond taking the profits for her life, Mahes Kunwar 
should have no authority to incumber or alienate or if 
any way affect those mauzas, which (the instrument goes 
on to say), “the said heiress shall, after the death of Mahes 
Kunwar, have fall power to manage, settle, execute deeds 
of sale or gift; or otherwise dispose of as proprietress 
thereof,” with other expréssions shewing the intent and belief 
that the full disposable property passed to Nand Kunwar. The 
instrument concludes, “ should Mahes Kunwar in fature violate 
the terms of this instrument in any way, such violation shall 
not be good and valid in Courts.” 

The ikrarnama was duly registered on the 9th April of thé 
same year, 

In July 1849 (12th Sraban 1256 F.) Nand Kunwar applied, 
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in the Patna Collectorate, for mutation according to the ikrar- 
nama, and was supported by Mahes Kunwar. The rubakari of 
the Deputy Collector recites, inter alia, the arrangement as to 
a portion, and “ that after the death of the afore-named lady the 
share in &c. which, under the conditions of the ikrarnama, 
remains in the possession of the said lady, shall be the property 
of the petitioner, &c.” The rubakari also recites that, on the 
30th May, a petition was filed by Kasi Prasad Sing, stating that 
he was the heir of Mahes Kunwar; that the said lady had no 
authority for alienating the joint ancestral estate to any other 
person, and praying for the postponement of the mutation of 
names, also, that a notice had been issued and served for the 
objector to put in an order of a Civil Court within fifteen days, 
prohibiting mutation, and that the petitioner and Mahes Kunwar 
had put in answers to the objection. After expiry of the fifteen 
days, the objector’s claim (not being further heard of) was reject- 
ed, and the mutation ordered. This order was not appealed. In 
April 1857, the diaras, or alluvial lands, attached to the estate 
were perpetually settled with Nand Kunwar, as representing the 
four-annas share. There was no appeal from or attempt to set 
aside this settlement. 

Mahes Kunwar quarrelled with her grand-daughter, and, in 
January 1857, sued her to set aside the ikrarnama, upon the 
ground that the conditions had not been complied with. In 
her plaint she said, inter alia, “the object in executing the 
document in question was that the debts due to the creditors 
might be discharged, and the estate released, and that no dis- 
putes might arise on the death of the client” (Mahes Kun- 
war) The plaint alleged that no debt had been paid, and 
that the donee had not got actual possession of any other por- 
tion of the estate than the diaras. Mahes Kunwar succeed- 
ed in the Court of the Principal Sudder Ameen, whose judg- 
ment was, however, reversed by the Zilla Judge on 2nd 
October 1858. Between the judgment of the Court of first in- 
stance and that in appeal, Mahes Kunwar, the appellant, had 
died (February 1858); whereupon, the nephews (Kasi Prasad 
and Sheo Dey Narayan Sing) appointed a vakeel to represent 
them in the appeal, reciting as follows :— 
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“ Whereas it is necessary for us, declarants, to file a petition 
before the Judge of Patna, to represent ourselves as heirs in the 
place of Mussamat Mahes Kunwar, deceased, in the appeal of 
Mussamat Nand Kunwar, &c.” and stating their object, “ that 
the said pleaders will file a petition to represent Mahes Kun- 
war.” 

So they were admitted accordingly. The Appellate Court*in 
its judgment in favor of Mussamat Nand Kunwar and against 
the surviving nephew and representative of Mussamat Mahes 
Kunwar, deceased, observed, inter alia, “ In the deed, the alience 
is called the grand-daughter and only heir of the alienor, 
and she is made mistress of the property; and though she 
takes the incumbrances with the property, she is no way fet- 
tered as to how or when they are to be paid off.” And the 
Judge notes, “ whilst the case was pending in appeal the plaintiff 
deceased, and is now represented ‘by parties claiming to be her 
heirs.” Nand Kunwar continued in pogsession till she died, 
in 1866. 


In April 1867, the surviving nephew filed the plaint in this ` 


suit, The plaint states his cause of action to have arisen upon the 
death of Mahes Kunwar, February 1858, refers to the suit of 
the latter to annul the ikrarnama, and says—‘ After the decease 
of the said Mussamat Mahes Kunwar, all the heirs appeared in 
that case in appeal, and in their presence the claim of Mahes 
Kunwar for annulment of the ikrarnama was dismissed; but 
that suit did not involve any question as to the Mussamat having 
no authority to execute the invalid ikrarnama, nor was it adjudi- 
cated upon.” A defence was raised on behalf of an alleged 
infant daughter of Nand Kunwar, but that was ultimately 
abandoned. 

The issues of law were: Ist. res adjudicata; 2nd. limitation. 
The issues of fact became immaterial. 

Both the issues were decided in plaintiff's favor by the Princi- 
pal Sudder Ameen. There was anappeal on the ground of the 
previous decision, of adverse possession and limitation, also of 
special limitation of three years from the Collector’s settle- 
ment, There were other grounds upon which the case did 
not ultimately turn, The Zilla Court held that “ Mahes 
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1870 Kunwar sued for cancellation of the agreement on the specific 
ar Rowen ground of breach of conditions. The present plaintiff sues as heir 
alias _ of Bakhuri Sing to set aside the agreement, on the ground that 


BAKOMURAT . 
Konwar Mahes Kunwar had no legal power to execute it, or at any rate 


Musarar it was only binding on her during ther life. This was a plea 
Kunwar. which Mahes could not put forward, and which therefore could 
not have been enquired into in the former suit. The plaintiff 
who joined in that suit in the stage of appeal, as heir to Mahes 
Kunwar, had no power to re-open the case or to introduce new 
pleas arising out of a new state of facts not existing when the 
suit was instituted and decided in the first Court.” The Court 
also held, that the possession of Nand Kunwar, arising in the life- 
time of Mahes Kunwar, “was no more hostile to the rever- 
sioner than the possession of a farmer. The right to question it 
arose only when Mahes Kunwar died.” The judgment of the 
lower Court was affirmed. The defendant came up in special 
appeal to the High Court. The grounds of appeal were, besides 
the res adjudicata, the special bar of three years’ limitation as to 
the diara lands, and other grounds not insisted on; “that the 
possession of Nand Kunwar, under the terms of the ikrar- 
nama, -being upon her right as heir, and as such clearly 
adverse to the widow herself as well as to the reversionary heirs, 
the plaintiff was bound to bring an action within twelve years 
from the date of the commencement of such possession;” and 
“that the division among the four daughters of Bakhuri 
Sing, being in the nature of a family arrangement, by which 
each got an absolute interest in the separate share allotted to 
her, and that arrangement having been acquiesced in and acted 
upon by the plaintiff, he (the plaintiff) is not now competent to 
deny the absolute proprietary right of Mahes Kunwar.” s 
The case was argued by Mr. Allan and Baboos Krishna Sa- 
kha Mookerjea, Chandra Madhab Ghose, and Kalimohan Das 


for the appellants, 
Mr. C. Gregory and Baboo Srinath Das for the respondent. 
The judgment recites the arguments for the appellant. It was 
delivered by 
Kump, J.—The plaintiff, special respondent before us, sues to 
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recover possession of a four-annas share in the estate of one Bakhuri 
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Sing, the common ancestor, which estate was held by the aunt , Mussasar 


of the plaintiff, Mahes Kunwar, as life-tenant; the said lady 
died in the year 1265 (1858), and the plaintiff, on the, allegation 
that in that year the succession opened out to him, sues to obtain 
possession of the estate mentioned above. The defendants are 
the heirs of Nand Kunwar, the grand-daughter of Mahes Kunwar: 
they allege that Mahes Kunwar transferred the four-annas share 
which she held as a life-tenant, by an agreement dated the 26th 
March 1849, to her grand-daughter Nand Kunwar, who held pos- 
session up to her death under the aforesaid agreement, and died in 
the year 1274 Fasli (1867), leaving a daughter, Deorani Kunwar, 
the defendant in this case. Both the Courts below have given 
the plaintiff a decree. The points taken in special appeal by 
the senior pleader for the appellant, Mr. Allan, were, first, that 
the suit of the plaintiff was barred under section 2 of Act VIII. 
of 1859; and, second, that it was barred under the general and 
special law of limitation ; and the junior pleader for the special 
appellant, Baboo Kalimohan Das, objected, that as the property 
in dispute must be regarded as the stridhan of the aforesaid 
lady Mahes Kunwar, she had a complete dominion over that 
estate, and that her grant of the estate to her grand-daughter, Nand 
Kunwar, was one that she was perfectly competent to make, and 
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that the plaintiff, as reversioner, cannot claim possession of that ` 


estate, which must devolve on the heirs of the grantee. 

With reference to the first objection, namely, the res adjudicata 
point, it appears that Mahes Kunwar, after executing the 
ikrar in favor of her grand-daughter in 1849, sued to have 
that ikrar set aside, not on the ground that she had not executed 
it, but on the ground that the grantee had failed to conform to the 
terms of the ikrar. The suit in the first instance was dismissed, 
but, on appeal, the ikrar was upheld in its integrity, and the 
possession of the grantee was maintained. This took place in 
October 1858; it appears that Mahes Kunwar, the plaintiff in that 
suit, died when the suit was in the appellate stage. The plaintiff 
hefore us applied to the Court to be made hat’m-makam (suc- 
cessor) of Mahes Kunwar, to enable him to carry on the appeal 
on her behalf; this application was allowed, and he was admitted 
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as the words of the order express it “ waste jawabdehi appeal.” 
Mr. Allan contends, that in that stage of the case the plaintiff 
in this case was bound to disclose his whole claim, and the omis- 
sion on his part to put forward the whole of his title on that 
occasion has rendered.the decision passed in that case binding 
upon him, and that his present suit is therefore barred under 
section 2, Act VIII of 1859. Mr. Allan has referred us to 
Umatara Debi v. Krishna Kamini Dasi (1): in that case the 
Judges held that where a party sues to recover possession of cer- 
tain lands, first claiming it as part of her talook, and then as 
‘towfir,’ but in both suits asking for possession of the same land, 
it follows that the cause of action is one and the same in both 
suits. In that case, the Judge observed that if the plaintiff 
omitted to put forward her strongest title or her real title 
on the first occasion, it was so much the worse for her. 

Now, in this suit before us, it is very clear that the cause of 
action is not the same as that in the suit brought by Mahes 
Kunwar. In the suit by Mahes Kunwar, who was the life- 
tenant, she admitted the execution of the ikrar which made 
over the enjoyment of the life-tenancy to her grand-daughter, 
but she alleged that the terms under which she had made that 
grant, namely, that the grantee was to pay her debts, had not 
been fulfilled. In the present case, the plaintiff sues as a 
reversioner, and his cause of action arose on the death of the 
life-tenant, to set aside the agreement between the life-tenant 
and her grantee, as one which she was not competent to make 
go as to bind him after her death. It is obvious, that the causes 
of action are very different in the two cases, but it is said, that 
the plaintiff, when he took up the case of Mahes Kunwar in 
the appeal stage, ought to have at once disclosed his title, and 
to have claimed as reversioner. We do not think that it was 
at all necessary for him to do so, the issues in that case in- 
volved merely a question of whether the grantee had falfilled 
the terms of the ikrar or not; and therefore, as observed by 
the Judge, the plaintiff “was unable to introduce any pleas 
arising out of a new state of facts not existing or before the 


(1) 2B. L. R A. C, 108, 
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Court when the suit was instituted and decided in the first __ 1870 __ 
Court. We therefore overrule the first plea in bar. is Reaves 
On the second plea on the general law of limitation, it is con- gue ar 
tended that, if Mahes Kunwar had brought a suit, it would have Sonwar 
been barred, and that the reversioner is also barred: Nabin Mussauar 
Chandra Chuckherbutty v. Issar Chandra Chuckerbutty (1) has Kunwar. 
been quoted in support of this contention. There is no doubt, 
and it is now settled law that, if a widow, a life-tenant, in the 
absence of fraud, allows a decree to be passed, and possession to be 
taken adversely to her, and that adverse possession lasts for twelve 
years or more during her life-time, she being barred by limitation, 
the reversioner would also be barred ; but this is not the case in 
the present instance; the possession of Nand Kunwar, the grantee 
of Mahes Kunwar, is not an adverse possession. Mahes Kunwar 
. was but a life-tenant, and with her consent the life-tenancy was 
made over to Nand Kunwar to enure during the life of the 
grantor. On the death of the grantor the right of succession 
opened out, and the permissible possession of the grantee, Nand 
Kunwar, ceased and determined. Nand Kunwar did not claim 
to hold as heiress, and, therefore, her possession was not hostile 
to Mabes Kunwar; this second objection is therefore overruled. 
The third (2) ground on the special limitation law was not raised 

in the argument before the Judge, or in the first Court; we there- 
fore think it unnecessary to enter into it in special appeal. The 
last point taken by the junior pleader, namely, the question 

f stridhan, is wholly untenable; this property was not acquired 

y Mahes Kunwar by gift from her parents, or from her hus- 
band at the time of her marriage, and can in no way be called 
stridhan. All the grounds taken in special appeal therefore 
fail, and the special appeal must be dismissed with costa, 


The case now came on upon an application for review of 
judgment. The groundsof review filed were :— 


“The main questions in this suit resolve themselves into one, 
viz., the construction and operation (in law and in fact,) of the 
_ ikrarnama, : : 
“ This was a complete alienation; and has always been so 
(1) Case No. 460 of 1867; April 29th, (2) This was the fourth ground of 
1868. special appeal. 
77 
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treated, by Judges, by Revenue authorities, and by all parties, 
including these plaintiffs. 

“ Having no privity with Mahes Kunwar, they became her 
hatm-makam (i.e., successors) in the suit to avoid and get rid 
of the ikrarnama, an instrument and dealing directly adverse to 
their interest. j 

< The judgment in that suit, therefore, bound these plaintiffs, 
viz., in the definition and construction of the ikrarnama and ita 
operation. ; 

_ “If the plaintiffs did not hold that instrument, and what was 
done under it, to be an alienation out and out, the suit to them was 
wholly immaterial; their intervention would have been meaning- 
less, inasmuch as there was no pretence of any ground of 
necessity to sell the inheritance, e. g., debts of Bakhuri Sing. 

* From the date of the ikrarnama, in 1849 (indeed earlier), the 
property in dispute has been dealt with (not merely openly, 
but with the proved knowledge of these plaintiffs) in a manner 
wholly inconsistent with the title of Bakhuri Sing’s heirs; yet, 
although Mahes Kunwar died in 1858, this suit is the first 
effort to establish their title. 

“Your Lordships refused to hear any argument upon the 
fourth ground of special appeal, because your Lordships inferred 
that the point had not been argued before the lower Courts. 
Your petitioner submits that this fact did not satisfactorily 
appear, so as to exclude your petitioner’s vakeel from the argu- 
ment; further, that even had it so appeared, so important a 
objection, specified as it was in the grounds of regular appeal’ 
should have been listened to by your Lordships.” i 


a ; 
Mr. Montriou and Mr. Mackenzie (with them Baboo Kal 
Mohan Das) for petitioner. 


Mr. C. Gregory and Baboo Srinath Das for opposite party. 
Mr. Montriou (1).—This case is the strongest possible of 


(1) Before the argument commenc- 
ed, the Conrt objected to counsel being 
heard at all, inasmuch as the review 
sought was either a repetition of the 
previous argument, merely re-discus- 
sion of former grounds, or it was upon 
grounds that had not been before argued 


or offered. Ultimately, the argument was 
allowed to proceed, The preliminary 
argument and discussion (as to whe- 
ther the argument for review should be 
heard) was similar to that already fully 
reported in Bhawabal Sing v. Rajendra 
Pratap Sahoy, ante, 321 ; see ante, p, 332. 
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adverse possession in the aliénee of a female heir, if any circum- __ 18% 
stances or any laches, if anything short of express public assent Re Roan 
(amounting to literal abandonment or release) by the expectant . alias 
heirs, can amount to adverse possession. The family history, Konwar 
the circumstances preceding and attending the ikrar, ita publi- Mussancar 
city, as well as the mode in which it was carried out, conclusive- Konwar, 
ly prove the intent and understanding of all concerned to be 
-precisely and effectively what is expressed in the instrument 

itself. Indeed, its aspect and intent directly regard, not present 
possession and arrangement (these being incidentally and as of 

course provided for), but a preparatory induction of the (sup- 

posed and really created) heir—anticipation of an acknowledged 
succession. Mahes Kunwar clearly did not doubt her own 

absolute right of disposal. It is not contended that she, in law, 
possessed that right: but, the more obvious her mistake, the ` 

more imperative was it upon those whose rights she persistently 

ignored, to assert them efficiently, so as to protect, not only 
themselves, but others, from the delusion and consequences of 

that mistake. 

The bargain of the ikrar would have been futile and one- 

sided (irrespective of the plain words and meaning of the in- 
strument) on the supposition that those who were parties or 

privy to it thought that it could be considered to enure to- 

be effectual only for the short residue of the widow settlor’s 

life. The stress of the bargain, as the reason of it, was, that but 

a little space at all events would intervene before Nand Kunwar’a 

absolute succession. So it was always dealt with, in every Court 

and by public authorities: once only was a feeble opposition 

offered, on the mutation, and the fact that that was abandoned is 

sufficient to prove the heirs’ consciousness of the real character 

of the ikrar. So with the contest in Mahes Kunwar’s suit. 

The intervention of the plaintiff and his brother, as her heirs 
(wrongly so called, although her katm-makam in the event of 

the ikrar being avoided), is wholly unintelligible if they con- 

sidered their title to be paramount to the ikrar. Whatto them 

were the conditions or the validity of the ikrar, if they did not 

believe themselves to be bound by it—if they knew or thought 

it dropped with the widow’s life—was extinguished and annulled 
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1870s by what had occurred, her decease ? The only persons possibly 
Rie kone interested were, perhaps, her personal heirs, in respect of rents 
PER sd , in arrear; but, with her estate, this plaintiff could have no 
Kuxwar concern. 
Mvasanar The object of this review is to obtain a general principle. 
Euxwar The cases do not go the length of asserting, that, in no conceiv- 
able case or state of things, is adverse possession possible, under 
a widow or other female heir’s conveyance, against an heir look- 
ing on and not objecting ; nor is the case of Govindhishore Roy v. 
Radhamadhob Adheeharee (1) expressly overruled. It is submit- 
ted that the present case calls for a decision of the general princi- 
ple involved. The question, on the facts here, may be put thus :— 
If a Hindu female, having a woman’s estate in property de- 
scended from her husband or her father, deal with that property, 
notoriously in a manner plainly inconsistent with her limited 
title, and so as to be obviously and confessedly an entire repu- 
diation of the title of the reversioners (her husband’s or her 
_ father’s heirs), those reversioners showing all the while full 
. understanding of the position, and éven making a feint (but no 
effective attempt) to interfere with the proceeding, as unautho-~ 
rized and adverse to them,—Can they (the reversioners), eight- 
een years after the adverse dealing was entered on, viz., the alien- 
Ation with possession under it, and nine years after the alienor’s death 
(when their own succession opened), sue the alienee’s heir for 
possession? (Doe d Smith v. Webber (2), and Lewis v. Rees (3) 
were referred to). Burton, in his ‘Elementary Compendium,’ 
page 146, upon the difficulty of establishing adverse possession 
between co-sharers, says :—‘ If, however, any ostensible convey- 
ance of the whole land be made to the use of a stranger, it can 
hardly be contended that an exclusive enjoyment by the latter is 
not a commencement of adverse possession.” It is not denied, that 
express assent of the heirs would have given full validity to 
the ‘ikrar, according to its terms; and what has occurred is 
stronger than the analogous. case put by Burton. The widow was, 


(1) S. D. A., 1856, 450. This case Kishore Raee, 8. D. A., 3rd August 
was afterwards strongly contested on 1850, 369. 
review. See S. D. A., 1857, 377; see also (2) 8 Ney. & Man., 746, 
Bhyrub Chunder Chowdhres v. Kalee (8) 3K. & J., 132, 
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in a sense, full owner, as her father’s heir ; but the collateral heirs 
were entitled to interfere if she exceeded the privileges or 
incidents of female inherited ownership: this she notoriously did; 
the whole proceeding was (and was by all understood to be) 
a denial and defiance of the reversioners’ expectancy (1). 


Mr. Mackenzie, on the same side, referred to Payne v. Con- 
stable (2), and contended that the Court was bound to consider 
the point of limitation and deal with the case accordingly, although 
the point was not perhaps clearly taken in the pleadings. 
The act regarding limitation did not affect the jurisdiction of the 
Court to try the case. Whether or not the plaintiff was too late 
in instituting the suit was a question of fact which the Court was 
bound to notice along with every other fact in the case. When- 
ever it shall appear that a suit has not been instituted within 
the period of limitation made applicable to a suit of that nature, 
the Court is bound to hold that the suit shall not be main- 
tained (3). 


Mr. C. Gregory and Baboo Srinath Das for the opposite 
party. 


Kemp, J.—This is an application to review our judgment, 
dated the 28th of July 1869. The case, when it was before us 
in special appeal, was argued at great length on both sides; 
by Mr. Allan for the special appellant, and by Mr. Gregory for 
the special respondent. I (speaking for myself) have had con- 
siderable difficulty in following the argument of the learned 
counsel, Mr. Montriou; I therefore prefer taking the grounds 
of this review as stated in the application for review, and as far 
as my memory serves me, I shall briefly notice the arguments 
of the learned counsel on the points taken in review. The first 
question which arises in the application for review is the con- 
struction and operation, in law and in fact, of the ikrarnama; 


(1) See Jowala Buksh v. Dharum Sing, of Bengal (4 Moore’sI. A., 468), an objec- 
10 Moore’s I. A., 511. tion that the right of Government to sue 

(2) 1 B. L. R, O. C., 49. was barred by limitation, was taken up for 

(8) In Maharaja Dheeraj Raja Ma- the first time in appeal before the Privy 
hatab Chund Bahadoor y. The Government Council and allowed. 
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1870 — Qndly, the conduct of the plaintiff in the case originally brought 
ee eae by the life-tenant, Mahes Kunwar, against the donee under the 
alias ikrar; and 3rd, the question whether this Court should have, as 
SHEOMURAT ‘ ey : : oe 
Konwar contended in the application for review, listened to the objection 
Mvssaxar contained in the 4th ground of special appeal, namely, the ques- 
pom tion of whether the special law of limitation applies or not, and 

whether, in the absence of any arguments in the Court below 
on this point, this Court was bound to notice the point in 
question. 

On the construction and operation of the ikrarnama, we 
have already in our former decision pronounced an opinion. 
We have held most distinctly that under that ikrarnama 
nothing but the life-interest of the donor passed. The learned 
counsel, Mr. Montriou, has contended that the ikrarnama is a 

_ complete alienation of the title of Mahes Kunwar, the donor, | 
and that the possession of Nund Kunwar under that ikrarnama 
was adverse to the donor; this question had already been argued 
by Mr. Allan, when the case was heard in special appeal, and we 
have, right or wrong, pronounced an opinion upon the question. 
The plaintiff in this suit is a reversionary heir; it is true that 
during the lifetime of Mahes Kunwar he might have brought 
a suit for the purpose of having it declared that the ikrarnama was 
not binding upon him when the succession opened out to him, but 
that suit, if brought, could only have beeninthe nature of a decla- 
ratory suit; moreover, the plantifPs right to recover atall depended 
solely upon the fact of his being the heir, not of Mahes Kunwar, 
but of Bakhuri Sing, at the time of the death of the life-tenant. 
The mere fact, therefore, of the reversioner not having brought a 
declaratory suit in the life-time of the life-tenant to have it declared 
that the ikrarnama was an alienation not binding upon the 
reversioner when the succession opened out to him, does not in 
any way preclude him from bringing a suit when the cause of 
action accrued to him as heir of the last proprietor, namely, 
Bakhuri Sing. Now the donee, under the ikrarnama, was 
not under the Hindu law either the heiress of Bakhuri Sing 
or of Mahes Kunwar; Mahes Kunwar thought proper for 
purposes best known to herself to make over the property, which 
she held as life-tenant, to Nand Kunwar on these terms, that 
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Nand Kunwar was to pay the debts of the donor, and that, with 


the exception of certain estates which the donor reserved for piy 


her maintenance, the donee was to take possession of the rest 
of the estate and to procure the registration of her name on the 
rent-roll of the Collectorate. It is contended by the learned 
counsel, Mr. Montriou, that this was a complete alienation, and 
that looking to the conduct of the plaintiff, the reversionary 
heir, in allowing mutation of names to take place, and in 
taking no steps to question this ikrarnama at an earlier stage, 
he has accepted it as a complete alienation, and is now barred 
by the adverse possession of the donee under that deed. The 
learned counsel has also contended, most strenuously, that unless 
under no circumstances can an alienation by a Hindu widow, 
and the possession under that alienation be considered adverse 
to the reversionary heir, it must be held in this case that, looking 
to the terms of the deed itself and to the conduct of the rever- 
sionary heir, the possession of the donee was adverse. 

I am of opinion that the possession of the donee was not adverse 
to the reversionary heir. There are, of course, cases in which, 
where a cause,of action accrued to the widow during her life- 
time, and where she neglected to assert her right, and permitted 
a third party to hold possession adversely to her, and that 
adverse possession enured during the life-time of the widow for 
a period beyond that prescribed by the law of limitation, the 
possession of the third party which was adverse to the widow, 
would also be adverse to the reversioner; and it is to a case 
of this description that the Full Bench ruling to be found in 
Nabin Chandra Chucherbutty v. Issar Chandra Chuckherbutty (1) 
applies. In that case the point is referred by a Judge of this 
Court well versed in Hindu law; Mr. Justice Mitter was of 
opinion that limitation would not run against a reversionary 
heir under the Hindu, law until after the death of the female 
heir who succeeded to the estate of the deceased proprietor. 
Now here was an opinion which was entitled to considerable 
weight and respect. The learned Judges sitting on the Full 
Bench pronounced separate judgments, that is to say, three 


(1) Case No. 460 of 1867, April 29th, 1868, 
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Judges out of five pronounced separate judgments; in the 
judgment of His Lordship, the Chief Justice, he observed, 

“that in that case the cause of action did accrue to the 
“ female heir, and the question was whether the reversionary 
“heir upon her death acquired a new and independent cause 
“of action, or merely succeeded to the same cause of action 
“which was vested in the female heir in her life-time.” In 
that case the learned Chief Justice found that there was a 
cause of action which accrued to the female heir, and that there- 
fore the reversionary heir did not acquire a new and independent 
cause of action, and therefore the limitation which ran against 
the widow ran equally against the reversioner, Mr. Justice 
Phear observes, “that if the proprietary right was invaded 
«c whilst in the hands of the widow, the cause of action accruing 
“ from that act of invasion would be none other when it came to 
“ be pursued by the reversionary heir, than it was when the female 
“ heir herself was the person who could sue.” It therefore fol- 
lowed in the opinion of the learned Judge, “ that if thereversionary 
“ heir brought a suit founded upon that aot of invasion of the 
* proprietary right, the time prescribed in the Statute of Limita- 
“ tion would run against him from the date of the act; but then,” 
continues the learned Judge “ it may be that the possession of 
“ a third party which would be no trespass of the proprietary 
“ rights when in the hands of the female heir, may, if persisted 
“in, become so when that proprietary right passes to the rever- 
* sionary heir.” 

Mr. Justice Macpherson in his judgment is very clear upon 
the point, and that judgment, in my opinion, is entirely applicable 
to the facts of the case now before us. He observes, “that there 
“is a great difference between the case which was before the Full 
“ Bench, and a case in .which a Hindu female has alienated pro- . 
“< perty belonging to the estate which she takes as heiress without 
* sufficient reason for making such alienation; in the latter case,” 
the learned Judge observes, “the alienation would be good as 
“ againat her, so far as her own life-interest is concerned. There- 
« fore in fact no cause of action necessarily would arise to the 
c reversioner in respect of the alienation of a widow sgo long as 
“ the widow lives; the cause of action to the reversioner would 
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tor, itis clear to me that, to use the words of Mr. Justice 


Ray eon Macpherson in the judgment just quoted, “this is an improper 


“ giving away of the estate of the deceased proprietor” by the life- 
tenant, Mahes Kunwar. The donee, under the ikrarnama, took 


Mussastar possession of the estate with the permission and acquiescence 


Ixpimy 


IT 


Kuxwar of the life-tenant Mahes Kunwar ; the donee, as already observed, 


was not the heiress of the deceased proprietor or of the donor 
Mahes Kunwar: her possession was a permissive possession, and 
was not in any sense adverse or hostile to the reversioner. 
With reference to the conduct of the plaintiff in the suit subse- 
quently brought by Mahes Kunwar, upon which great stress has 
been laid by the learned counsel, Mr. Montriou, I would observe 
that that suit was brought during the life-time of Mahes Kunwar. 
She sued to set aside that ikrarnama because, and solely because, 
the donee under the ikrarnama had not fulfilled the conditions 
under which the gift was made, namely, she had not paid the debts 
of the donor. Mahes Kunwar did not dispute the execution of the 
ikrarnama, and the donee Nand Kunwar. did not claim as heir- 
ess of Mahes Kunwar, but claimed solely under the ikrar, and 
the issue was whether the terms of the ikrar had been complied 
with or not. It is to be remembered that Mahes Kunwar won 
the suit in the first Court, namely, she succeeded in establishing 
that Nand Kunwar had not acted up to the terms of the ikrarna- | 
ma. Nand Kunwar appealed, and it was in this stage of the case, 
and after the death of Mahes Kunwar, the respondent in that 
appeal, that the present plaintiff appeared in Court. It has been 
said, as was contended by Mr. Allan, when the case was heard 
in special appeal, that the plaintiff, when he appeared, as represent- 
ing Mahes Kunwar in the appeal, ought, to use the words of Mr. 
Allan, “to have shown his whole hand,” that is to say, he ought 
not to have contented himself with taking up the case as Mahes 
Kunwar left it, but that he ought then and there to have declared 
that he was the reversioner, that he was not bound by the 
ikrarnama, and that he was entitled to possession. Now, in 
our former decision this point was fully discussed, and our judg- 
ment was given upon it; and in my opinion it is not right, when. 
a case Comes up on review to re-argue it entirely upon the same 
points: it is not because learned counsel think that the judgment of 
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this Court is wrong (and it may be wrong,) that they are entitled 
to re-open and to re-argue for two days a point which has already 
been argued at great length by one of the leading pleaders of 
this Court; however, be that asit may, I proceed to add to the 

reasons already given in the former judgment of this Court, 

such further reasons as in my opinion meet the argument of the 

learned counsel on this point. I have already remarked that 

Mahes Kunwar had, won the case in the first Court. `The 

plaintiff, on the death of Mahes Kunwar, applied to the Appellate 

Court to be admitted to carry on the casein the room of Mahes 

Kunwar, and the order of the Court was that he be admitted “waste 

jawab-dehi appeal,” that is to say, to carry on the appeal. At 

that stage of the case, the plaintiff, to whom the succession to 

the estate of Bakhuri Sing had but just opened out, was 

not in a position to raise an entirely new case which had not 

been tried in the Court of first instance, and which was not in 

issue between the original parties to the suit, and therefore the 

mere fact that he did not at that stage of the case disclose his title, 

does not, in my opinion, lead to the inference that he in any way 

admitted the ikrar, or that because the ikrar was found by the 

Appellate Court to be binding as against Mahes Kunwar the 

life-tenant, it was equally binding upon the plaintiff the rever- 

sioner. 

With reference to the last ground of review, which was that this 
Court ought to have listened to the plea raised in special appeal, 
with reference to the objection taken in the grounds of appeal 
to the Judge that the special law of limitation barred the plain- 
tiffs suit, I am of opinion that it does not appear either on the 
pleadings or in the judgments either of the first Court or of 
the Judge (which is wholly silent upon the point), that this plea 
was put in issue (1) in the first Court, or was argued before or 
pressed upon the Judge in appeal. In the first Court, I can 
find no argument or plea with reference to the special law of 
limitation, The judgment of the first Court proceeds to try the 
issue in bar with reference to the twelve years’ limitation, and not 
with reference to the special term of limitation mentioned for 


(1) The issue was general—‘ Whether or no the hearing of this action is barred by 
the Law of Limitation,’ à 
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the first time in the grounds of appeal to the J udge. The defend- 
ant below, the special appellant before us, did not mention under 
which section of the Law of Limitation she considered the case 
of the plaintiff to fall; moreover, it is not patent on the plaint 
that the claim of the plaintiff is barred under any of the sections 
of the Act which prescribe special terms of limitation. The 
suit was not to set aside any settlement or proceeding of the 
Collector, but it was a suit for possession, as heir of the late 
proprietor Bakhuri Sing, of the whole of the properties in- 
cluded in the ikrarnama, and amongst these properties of the 
diaras for which the special appellaut in review seeks to apply 
the law of special limitation. It is not for this Court to presume 
that if this plea, that the special law of limitation barred this 
part of the case, had been addressed to the Judge and pressed 
upon him, he would so far have forgotten his duty as to have taken 
nonotice of itat all. Some months after the special appeal is decided, 
nearly six months after, we are asked to send for the pleader 
who argued the case in the Judge’s Court, and to examine him, 
but we think it wholly unnecessary to do so, because if this plea 
was taken before the Judge, and pressed upon his notice, and 
the Judge neglected to pass any decision upon it, it was the duty 
of the applicant for review to apply to the Judge to re-consider 
his judgment on that point; not having done so, we can but hold 
that the Judge not noticing the point in his decision is simply 
owing to its not having been pressed upon him. 

The case of Payne v. Constable (1), which was pressed upon 
our attention, is not at all similar to the case before us; in that 
case in the plaint itself it was patent that the claim was one which 
was barred under‘the Statute of Limitation. It is true that the 
defendant did not plead the statute, but the learned Judges to 
whom the reference was made, held that this was not a question 
of jurisdiction, but as it was patent on the plaint that the claim 
was barred, the Judge of the Court of Small Causes was bound 
to adjudicate on it, although the defendant did not plead the statute 
as a bar to the claim of the plaintiffs. In this case there is nothing 
in the plaint to show that ‘the claim of the plaintiff is barred 


(1) 1B. L R., 0. C, 49. 
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under the special law of limitation, and ‘as already observed, it 
was not argued or put on issue in the first Court, and although 
taken without any specification in the grounds of appeal to 
` the Judge and in the most vague and general terms, it was 
not pressed upon the attention of the Judge. In my opinion, 
therefore, we acted rightly in not permitting this point to be 
taken on argument in special appeal. 

This disposes of all the main grounds taken in review. I 
adhere to the former judgment of the Court, which entered 
fully into all the points of the case, and I would reject this 
application for review with costs payable by the applicant. 


GLOVER, J.—I am of the same opinion. With reference to 
one part of the argument adduced by Mr. Mackenzie, I wish to 
add, that as all the three Judges in the case of Payne v. Con- 
stable (1) agreed that limitation was not a question of jurisdiction, 
the defendant had the power, if he chose, to waive that objec- 
tion, and for the reasons given by Mr. Justice Kemp, I consider 
that the defendant in this case did waive that objection. 

I concur in rejecting this application with costs. 


Application for review refused. 


[PRIVY COUNCIL] 


RAJAH LILANAND SING (Praintir¥) vo MAHA- 
RAJA LUCKIMPUR SING BAHADUR (DEFENDANT) 


ON’ APPEAL FROM THE HIGH COURT OF JUDICATURH AT 
FORT WILLIAM IN BENGAL. 


Practice—Execution of Decree made on Appeal—Mesne Profits. 


When the Privy Council declares an appellant entitled to real property of which 
he was out of possession, and directs the High Court to make the inquiry neces- 
sary to ascertain what is comprised therein, and to proceed in the suit as updn the 
result of such inquiry may appear to be just, the High Court on being applied to 
for execution ought, besides giving possession, to ascertain and award the mesne 
profits up to the date of giving possession. 

Q) 1 B. L. R., O. C., 49. 


* Present -—Tuz Riaut Hon. Lord Carens, Sœ J. W. COLVILE, SIR JOSEPH NAPIER, 
AND SiR L. PEEL, 
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An appeal will lie as of right from the order of a single Judge of the High 


. Conrt as to exccution of a decree of the Privy Council where the property is over 


rupees 10,000. 


THis was an appeal from an order of the High Court at 
Calcutta, dated 13th March 1866. 

In 1861, the appellant brought a suit against the respondent’s 
father to recover possession of a large tract of hill and forest 
country, and claiming mesne profits. The question was one of 
disputed boundary. The Principal Sudder Ameen dismissed 
the suit with costs. The Sudder Dewanny Adawlut affirmed 
that decision. On appeal to Her Majesty in Council the de- 
cision was reversed, and an order was made in accordance with 
the judgment of the Judicial Committee, which is set out in Mr. 
Moore’s report (1). 

‘That order, after reversing the decree, but without prejudice 
to any question which might arise upon the inquiries to be made 
as after directed, declared that the appellant was “ entitled to 
“the mauzas Goremahi and Goruckpur, and the lands com- 
“ prised therein and belonging thereto, and to all such other 
“parts of any of the lands in question in the suit as are not in- 
*¢ cluded in the settlement of Havelee; and that the settlement 


~ “of Havelee comprises only the measured area of 1,23, 207 


“ bigas, and so much of any of the land in dispute as upon the 
“inquiries after directed may appear to belong to or be proper- 
“ly attributable to the Bunkur and Boondee mehals in the plead- 
“ings mentioned, or to the ghauts, of which the same in part 
“consist; and that the rights of Havelee in respect of Bakum 
«do not extend beyond the 129 bigas and 19 biswas mentioned 
« in Beadon’s settlement, and which are included in the 1,23, 207 
& bigas.” 

It then proceeded thus: “ That the High Court of J udicature 
‘do inquire what is the nature and character of the Bunkur 
“and Boondee mehals, and of the ghauts comprised therein res- 
s pectively, which areincluded in Piron’s settlement, and are there- 
“in estimated at Sa. Rs. 1,116; and whether the same or any, 
“and which of them, included any and what part of, or any or 


(1) TO Moore’s I A., 112 


$ 
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“ what right or interest in the land in question in this suit;” and 1870 


it declared that so much of the land in question in this suit as 
“may upon such inquiry appear to be comprised in the said 
“ Bunkur and Boondee mehals or ghauts belongs to Havelee, and 
“that the appellant is entitled to recover the residue of the land 
‘in question,” and directed the Court “ to proceed in the suit as 
“ upon the result of such inquiry may appear to be just,” and 
directed that any “costs of the suit already paid should be re- 
‘funded, and that the Court should deal with such costs, and all 
* othér costs of the suit, including the costs of that appeal, as 
“might seem just, having regard to the declarations aforesaid, 
“ and to the result of the said inquiry ;” and it declared that that 
order should be without prejudice to any proceedings which 
might thereafter be taken for the settlement of Havelee. 

On the 13th March 1866, the appellant petitioned the High 
Court at Fort William in Bengal, praying that, “ according to 
“the order in the decree of the Privy Council, they would be 
«c pleased to pass an order for delivery of possession of the 
“ mauzas decreed, and for payment of the mesne profits thereof 
* as estimated in the plaint, after directing a local investigation ; 
“nnd that as to the remaining land in dispute, they would also 
“be pleased, according to the order in the decree of the Privy 
* Council, to pass an order for holding a local investigation ; and 
“according to the order in the decree of the Privy Council, to: 
“grant your petitioner the cost of the Privy Council and all 
“ the costs of suit with the interest thereon.” 

L. S. JACKSON, J., thereupon made the following order:— 

. “Let the directions of the decree of the Privy Council be 
“ carried out, possession of the mauzas specified to be given to 
“the petitioners, and the several matters specified to be inquired 
“into by the Principal Sudder Ameen of Bhaugulpore. 

* Provided that issue of this order be stayed for fourteen days, 
“ within which time the Government Pleader representing the 
** Court of Wards, who is this day present in Court, and has 
“ notice, may file a petition of objections, if any. 

“ The petitioner asks for wasilai, but it appears to me that 
“ this Court cannot give anything beyond what the Privy Coun- 
“ cil in its decree has given.” 
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Upon this order being made, the appellant prayed for leave to 
appeal to England, on the ground that by the order’s refusing 
mesne profits he suffered a loss of rupees 11,818, being the mesne 
profits on the 35,000 bigas decreed by the Privy Council. 

On the 8th January 1867, the High Court granted the leave 
88 a matter of right. 

The case now came on for hearing. before the Judicial Com- 
mittee. f 


Sir R. Palmer, Q. C., and Mr. Leith for the eppellant.— The 
effect of the decree of the Privy Councilis to declare our title 
to the property. On applying for possession asa recognition 
of this title, mesne profits follow as a matter of course. For the 
usual practice, Circular Orders, No. 10, 11th September 1829 
and 11th January 1839, No. 29, paragraph 7, may be referred to. 
There is nothing in the order prohibiting us from claiming what 
is the result of the property being found to be ours. 


Mr. Doyne for the respondent.—The appeal will not lie. It was 
not granted by a special permission, but as of right. The only 
power, under the Charter to appeal as of right is under section 
39 (1). This is not an order on appeal “ or in exercise of the -^ 
* original jurisdiction.” The Judge was acting ministerially. 
[Lorp Carrns.—Must there not be an appeal to Her Majesty if 
the lower Court miscarry in giving effect to the decree of the 
Privy Council?] It is an order of one Judge who acts ministe- 
rially, and if he be wrong they could apply to the High Court. 
The circular order is misunderstood—Act XXIIf of 1861, sec- 
tion 11.—Mosoodun Lall v. Bheeharee Singh (2). [Sre J. 
Napizr.—The question of right to interest is very different from 
mesne profits.] Giving interest is in the discretion of the Court. 
But as to mesne profits, unless the decree provides for them, the 
Court executing it cannot award them—Hurro Chunder Chowdry 
v. Sooradhonee Dabea (3). 


Sir R. Palmer in reply—[Lorp Carrns.—Is there any case ` 
deciding that the Court below can give mesne profits when the 


(1) Letters Patent, 1865, s. 39. (3) 1 W. R., Mis., 5, 
(2) 6 W. R., Mis., 109. 
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necessary legal consequence. In this case Her Majesty 
directs the case to go back to have justice done. It has 
all that is necessary to show the Court below what it has to-do. 
The Court, however, says, “ although the Privy Council has not Sma Ba 
given a decree for possession, but has only declared the title, we sel 
will not act so as to carry out that decree.” Are we here to 

settle the minutes? Is not the Court below to settle the minutes 

in accordance with the directions of Her Majesty in Council? 


Their Lorpsurps delivered the following judgment:— 


The appellant in this case originally sued to recover from the 
respondent certain villages and lands, alleging that on a true 
adjustment of the boundaries they belonged to the Nizamut 
Mehals, and not to Havelee. He claimed also mesne profits. 
The suit was dismissed by the Court of first instance, and that 
dismissal was confirmed by the Sudder Dewanny Adawlut. 

’ Their Lordships, on whose recommendation the order in ques- 
tion was made, thought that this dismissal was wrong, and in 
an ordinary case they would have made the final decree which : 
the Appellate Court in India ought to have made. Not having 
materials for doing this they suggested the order in question, 
- which declared the appellant absolutely entitled to the villages 
of Goremahi and Goruckpur, and to all the rest of the land in 
dispute which was not comprised in the settlement of Havelee. 
By declarations it limited Havelee to 1,23,207 bigas, including 
129 bigas and T9 biswas, part of Beadon’s settlement, and so much 
of the land in dispute as belonged to or was attributable to the 
Bunkur and Boondee Mehals. It then directed the High Court 
of Calcutta to make the inquiry necessary to understand what 
this last-mentioned land was, and to proceed in the suit as upon 
the result of such inquiry might seem just,—dealing with the 
whole question of costs, including the taxed costs of the appeal. 

Now, in this state of things, their Lordships are of opinion 
that the appellant might well have waited the result of those 
inquiries and accounts before applying to the High Court in 
Calcutta for the execution of the earlier part of the decree with 
reference to those villages to which he was declared entitled ; 
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rdships also are of opinion that the High Court at 


execute the earlier part of the decree until they had com- 
y. pleted the whole of the inquiries and accounts. However, the, 
@ Bana- appellant did apply to the Court for the execution of the part 
of the decree which related to the two villages of Goremahi and 
Goruckpur, to which his title had been declared, and the single’ 
Judge of the High Court, on whom appears to have devolved 
the duty of answering the application, was willing to execute, 
and proceeded to execute the decree, so far as regards posses- 
sion of these two villages. He stated his opinion to be, that 
with regard to mesne profits, inasmuch as the order of Her 


Majesty in Council had not specifically mentioned anything. 
about mesne profits, it would not be proper for the Court in ~ 


India, in executing a decree, to make any order with regard 
to the mesne profits. 
That order standing would of course be an impediment here- 


after, even after the inquiries directed by the other part of the ~ 


decree were completed, in the way of any application by the 

á appellant on the subject of mesne profits from those two villages; 
and, inasmuch as their Lordships are of opinion that had the 
first part of the decree stood alone, it would have been one of 
the consequential directions proper to be given, to ascertain the 
amount of mesne profits at the time that possession of the vil- 
lages was given, they think that, inasmuch as one part of the 
decree, namely, that with regard to possession, has been exe- 
cuted by the High Court, everything connected with that pos- 
session should be executed at the same time. 

Their Lordships are of opinion that the right to mesne profits 
is consequential on the declaration in the decree, and upon pos- 
session. They, therefore, think that the High Court should 
proceed to ascertain, either itself or by atvissue properly framed, 
to be answered by the local Court, what the amount due to the 
appellant for mesne profits upon these two villages is. They 
will, therefore, humbly recommend to Her Majesty that an 
order should be made to that effect; but, inasmuch as the diffi- 
culty has arisen, partly by the application of the appellant to 
execute the decree piecemeal, and partly by the erroneous ap- 


a might well have declined, if they had been minded, k 


i 
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prehension which the Judge appears to have entertained of the 1870 

effect of the decree of their Lordships, their Lordships think it panan 

a cage in which there ought to be no costs of the appeal. Sra 
MAHARAJA 


- Appeal allowed, Luormrur 
Agent for appellant: Mr. Wilson. amo a 
Agents for the respondent: Messrs. J. H. and H. R. Hender- 


son. 


MAHARAJA DHIRAJ MAHTAR, CHAND BAHADUR, P. 0 
MAHARAJA OF BURDWAN (Prarnrtier) v. BUL- yup 14. 


RAM SING BABOO AND ANOTHER (DEFENDANTS.) 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Act XIV of 1859, s. 20—Execution—Limitation—Proceeding—Ram Sahyi 
Sing v. Degum Sing (1). 

So long as an actual bond fide contest is going on in Oourt between a decrec- 
holder and the judgment-debtor as to the judgment, there is a pending “ proceeding” 
within section 20 of Act XIV of 1859, and the period of limitation must be 
computed from the Court’s decision. 

The decision in the case of Ram Sahaye Singh v. Degun Singh (1) commented on 
and approved of. 


Tars was an appeal from a decision of the High Court at Cal- 
cutta, dated 20th August 1866. 

The appellant was the Raja of Burdwan, the respondents were 
the grandsons of Khettramohan Sing Baboo and the mother of 
an infant grandson. 

- On the 21st December 1829, the then Raja obtained a decree 
against Khettramohan for rupees 8,100 as arrears of rent. 

On the 8th July 1831, an application was made by the Raja 
that “ the Court may execute the decree against the said defend- 
“ant and cause to give me the amount of decree with interest 
“to date of its liquidation and the costs.” 

On the 20th September 1831, the Raja made a further applica- 
tion, alleging that the defendant had absconded, and praying for 


* Present:—Tae Riant Hox. Lorn Cares, Sie J. W. Corvine, Sm JOSEPH NAPIER, 
AND Sin LAWRENCE PEEL 
(1) Case No. 778 of 1865; 11th September 1866, 
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1870 execution against his person or estate, the latter being described, 
os and an order was made for attachment of the latter. 


Manta A part only of the debt was realized by sale of the attached 


Banapun, property, and on the 10th September 1838 the property attached 

or Bunpwan being sold, the suit was ordered to be struck off the file. 

Burran Sa Åt that time the Raja who had brought the suit was dead, and 
Banoo. his son (the present appellant) was a minor. 

He attained his majority in January 1840, and within twelve 
years from that date, that is to say June 1851, he applied for 
personal execution against Khettramohan for the unpaid balance, 
being upwards of rupees 52,000, and an order was made on the 
29th September 1862. 

On the 18th May 1853, nothing having been done under the 
order, the suit was again struck off the file. 

On the 7th December 1861, the judgment-debtor having died, 
the Raja applied for execution against the respondents as heirs 
of Khettramohan, and notice was served on them as reported by 
the Nazir on 24th January 1862, They objected, Ist, that the right 
to execution was barred by limitation; 2nd, that they had no pro- 
perty of Khettramohan. 

The Raja traversed those defences, and set out a list of pro- 
perty which could be attached, and the Principal Sudder Ameen 
passed the following order on 4th March 1862 :— 

c Tf there are no objections, let the notice of sale, &., be written 
in due order.” f 

On the 29th November 1862, the Principal Sudder Ameen 
passed the following order :— 

“Whereas the heir of the judgment-debtor is a respectable 
* person, the final process cannot be issued against her. Let the 
“number of the suit be struck off from the record at present.” 

On the 20th November 1865, the Raja made a fresh application 
for execution against the respondents, the sum having then increas- 
ed to rupees 89,000, and notice of the application was given to 
the respondents, who met it by the objections that the claim was 

, barred by the Limitation Act (XLV of 1859), and that they as 
grandsons (the woman being made party on behalf of her son) 
had no assets. 

Mr. Reily, who had succeeded as Principal Sudder Ameen, 
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held that the law of limitation barred the claim, as Act XIV of 
1859 (1) required some proceeding to have been taken within 


three years next preceding the application for execution, and he 
calculated dates thus: 
Decree se ves eee +. 21 Sept. 1829. 
Last application aes See we 7 Dec. 1861. 
Nazir’s return of notice served... ... 24 Jany. 1862. 
Present application ... vse .. 20 Nov. 1865, 


being three years, nine months, twenty-seven days after the last 
proceeding by the judgment-creditor. 

Against this decision the Raja presented a miscellaneous 
appeal to the High Court, on the ground that the time ought to 
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have been counted not from the service of the notice but from _ 


the date of the case being struck off. 

The Court (2) gave the following judgment :—, 

“Tt has been held by a Full Bench that the date on which 
“an execution case is struck off the file does not give the decree- 
“ holder a fresh starting point from which to calculate the period 
“of limitation. The date from which the time for executing a 
“decree is calculated commences from the date on which any 
‘act is done by the decree-holder in good faith, or by the Court 
“in furtherance of execution. We dismiss the appeals.” 

The Raja having appealed to England, the case now came 
on for hearing ez parte. 


Sir R. Palmer, Q. Č., Mr. Leith and Mr. Doyne, for the appel- 
lants.—{ After stating the facts) The case referred to by the 
High Court must be Ram Sahaye Singh v. Degun Singh (3), but 
if that case decides that the time when the Court had the case 
before it is to be excluded, it cannot be sound. But it does not 
so decide: the intention of that decision is to lay down that where 
the Court is not satisfied of the bona fides of the step taken, or 
where the step taken is that of the Court without originally 
being put in motion by the party, the step so taken will not be 
a “ proceeding ” within the Act (4). 


(1) Section 20. (3) Case No. 778 of 1866; 11th Sep- 
(2) Mr. Justice Loch and Mr, Justice tember 1866. 
Macpherson, (4) Act XIV of 1859, section 20, 
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Their Lorpsuies delivered the following judgment :— 

The question in this appeal is the proper construction of the 
20th section of Act XIV of 1859, which enacts that “no process 
“of execution shall issue from any Court not established by 
“ Royal Charter to enforce any judgment, decree, or order of 
“guch Court, unless some proceeding shall have been taken to 
“ enforce any such judgment, decree, or order, or to keep the 
“same in force within three years next preceding the applica- 
tion for such execution.” Was there, at any time within 
three years preceding the application for execution made in the 
Court below, any proceeding which had been taken to keep in 
force the judgment, decree, or order originally made in favour 
of the present appellant? 

What took place was this. The original debtor died. The 
appellant desired to have the benefit of his judgment against 
the heir or heirs-at-law. In this state of things he applied to 
the Judge for process of execution against the respondents as 
heirs, and on the 26th of December, 1861, this application was 
made to assume the form of a cause. It was marked and de-" 


_ scribed as 106 of 1861, and was sent by the Judge to the Princi- 


pal Sudder Ameen, who directed the usual notices to issue. It 
is the history of that cause which we have to trace for the pur- 
pose of seeing whether it was kept alive, or whether it became 
at any, and what stage, inoperative. 

On the 24th of January, 1862, the officer of the Court made 
his report that another officer, a peon, hdd gone to the place 
stated and searched for the judgment-debtors, but was unable 
to find them, and had affixed the notice in a particular way, and 
served it upon the village watchman. Then, in February, 1862, 
the next month, the respondent filed a petition of objections 
before the Principal Sudder Ameen, not disputing the service 
of the notice, but objecting to execution proceeding on the 
grounds that it was barred by limitation, and that no estate of 
the judgment-debtor had come into their possession. There was, 
therefore, a litis contestatio between the parties to this suit, the 
defendant to the suit appearing, and contesting the right of the 
plaintiff to have the benefit of the execution against the defend- 
ant.. In March, 1862, without any delay, the appellant put in 
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a petition by way of answer to the petition which the respond- 
ent had put in, contesting the allegations in point of law that 
the respondent had made. In that state of things, both parties 
having placed their view of their respective cases upon record 


as it were, on the 4th of March, 1862, the Sudder Ameen ordered oF BonDwar 
that on the last petition, if there were no objection, the notice Borman Sra, 


of sale should be drawn up in due order; and it appears that 
following upon this, on the 29th of November 1862, a species 
of hearing was brought on before the Principal Sudeer Ameen, 


for the purpose of discussing all or some of the allegations 


which had been made in these petitions, and it was then, upon 
that day, the 29th November 1862, that the Sudder Ameen 
pronounced his opinion: “ Whereas the heir of the judgment- 
“debtor is a respectable woman, the final process cannot be 
‘issued against her. Let the number of the suit be struck off 
‘from this record at present.” 

Now I pass by the question whether that was meant to be a 
final judgment, or only a temporary delay interposed in the pro- 
ceeding of the suit, and I will suppose, for the purpose of 
argument, that it was meant to be afinal judgment. It was at 
this point, and at this point for the first time, that the suit which 
up to that time had been pending, was disposed of by any order 
of the Court, and up to that time there appears certainly to have 
been no delay on the part of either side. It was prosecuted, and 
prosecuted bond fide, and defended, and defended bond fide; and 
it appears to their Lordships that so long as that process was going 
on, 80 long as there were these allegations and counter-allegations 
as to the right to revive and prosecute the decree, there was a 
pending proceeding, and it would have been out of the power 
of the appellant to have done anything but wait for the result 
and the order of the Court upon that pending proceeding. 

Their Lordships, therefore, were the case not affected by any 
authority, or by any prevalent course of practice in India, 
would have no hesitation whatever in holding that there was here 
a proceeding to keep in force a judgment, decree, or order ori- 
ginally made; that that proceeding was pending every day of the 
time, and every hour of every day, until it was disposed of on the 
29th of November 1862 by the order to which I have referred. 
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- But it has been suggested in the judgment of the Court, in 
the present case, that the matter is affected by former decisions of 
the Courts in India, which had led to a conclusion different from 
the one which we have expressed. Their Lordships have referred 


Mana 
oF Bompwax to the case which was cited upon this head, and they desire to say « 
Borman Sma that they see no reason whatever to find fault with the decision in 
ABOO, 


that case. That case appears to have laid down this rule, that all 
acts done either by the Court, or by an officer of the Court, 
or bond fide by the applicant for enforcing the decree, or keeping 
it in forcé, would satisfy the term “some proceeding” in the 
20th section; but then the Court go on to qualify that by saying 
that there might be things done by the Court, or there might 
be things done by the party which might appear at first sight 
to be steps taken in execution and prosecution of his right, but 
which really might be done in such a way as so far from showing 
diligence or vigilance on his part, might be so tainted with want 
of good faith, that they would lead to a totally opposite conclu- 
sion; and in the particular case before the Court they found 
that there had been an application made to execute the decree ; 
that that had been pending for a considerable time before the 
Court, and had ultimately been dismissed by the Court itself by 
an act of the Court for want of prosecution; and applying other 
general observations to that case, they appear to have arrived at 
the conclusion that the circumstance that there had been a want 
of diligence which obliged the Court to dismiss the cause for 


_ want of prosecution, made the act of the Court there not to be 


an act which could satisfy the oxpression “ some proceeding” 
within the 20th section. 
Their Lordships see no reason whatever to disapprove of 


' that decision. It would, as it has been pointed out, be a very 


strange result if themere chronicling or recording by the Court 
of the fact that there had been delay and laches on the part of 
the litigant such as obliged them to strike the suit.off the file, 
if that act of the Court done under such circumstances were to 
redound to the benefit of the litigant, and to enable him to say 
that he had been using due diligence within the period of three 
years, Not in any way disapproving, therefore, of the decision 
to which we have been referred, their Lordships are of opinion 
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that in the present case the proceeding which has been taken 
“now was taken in the period of three years, because it was taken 
within three years after the order’ of the Principal Sudder 
Ameen of the 29th of November, 1862, was made. We, there- 
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fore, will humbly recommend to Her Majesty that the order or Bune Am, 
should be reversed, and that the appellant should have his costs Burra Sine 


of the appeal. 
Appeal allowed. 


Agent for appellant: Mr. Wilson. 


[APPELLATE CIVIL] 


Before Mr, Justice L. S. Jackson and Mr. Justice Mitter. 


DUBO MISSER (Dsrenpant) v. SRINIBAS MISSER AND OTHERS 
(Pramriprs.)* 


Shebait of Hindu Idol—Right of a Shebait not Trunsferable. 


The right of a shebait of a Hindu idol to perform the services and receive the 
customary remuneration is not transferable, and cannot be sold in satisfaction of a 
decree aguinst the shebait. 

THIS was a suit to have the proprietary right of the sheba of 
certain idols in Shashan Damudarpur declared by setting aside 
a sale whereby the right, title, and interest of the defendants, 


Ram Panda and Ganga Panda, as shebaits, had been sold and pur- r- 


chased by the defendant, Dubo Misser. The plaint stated that the 
plaintiffs were the proprietors of the sheba, and that Ram Panda 
and Ganga Panda had no proprietary right, but were mere 
shebaits appointed by the plaintiffs. 

The defence set up by Dubo Misser was that Ram Panda 
and Ganga Panda were hereditary shebaits; that the right of 
the sheba was vested in them; that they had pledged this 
right to Dubo Misser, in consideration of a sum of money advanc- 
ed by him; that he had obtained a decree whereby it was 


* Spocieal Appeal, No 182 of 1870, from a decree of the Judge of Cuttack, dated 
the 14th December 1869, affirming a decree of the Officiating Moonsiff of that dis- 
trict, dated the 26th August 1869. 
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1870 __ declared that the right was liable to sale in satisfaction of the 
Dusoo Misser Joan; and that accordingly the right had been sold in execution, ` 
ee aud had been pu:chased by him. 
The Moonsiff held that the proprietary right to the sheba was 
in the plaintiffs, and that the right to worship (shebaitship) was not 
(citing Juggurnath Roy Chowdry v. Kishen Pershad Surmah) (1) 
a saleable one. He accordingly passed a decree in favor of 
the plaintiffs. 

On appeal by Dubo Misser, the Judge confirmed the decree 

of the lower Court. 


Dubo Misser appealed to the High Court. 


Baboos Abhai Charan Bose and Mahendra Lal Mitter for 
the appellant. 


Baboo Chandra Madhab Ghose for the respondents. 


Mitrer J.—Weare of opinion that the conclusion arrived 
at by the lower Courts in this case is correct There can be 
no doubt whatever that the right which the defendant, special 
appellant, alleges to have purchased was one which could not be 
sold in execution of a decree. The shebait of a Hindu idol 
has to perform services for the idol, that is to say, to perform the 
worship of the idol, and to prepare food for it; and such a right 
cannot be sold at a public sale in execution of a decree, The 
special appellant has failed to give us any authority in support 

>» of his contention, and we do not therefore find any reason for 
disturbing the judgment of the lower Appellate Court. 

The plaintiffs have established, to the satisfaction of the lower 
Appellate Court, that they had a right to maintain this suit; and 
on this point, no objection has been taken before us in special 
appeal. 

The special appeal is dismissed with costs. 


Appeal dismissed. 


(1) 7 W.R, 266. 
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fORIGINAL CIVIL.] 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Phear. 
SHEARMAN (Durespant) vo. FLEMING anp ornans (PLAINTIFFS), 


Sule of Goods—Billa of Exchange, Presumption of Payment of-—~Production of, by 
Acceptor—Account Sales—Evidence—Lunitation—Acknowledgment—Act XIV of 
1859, 8. 4. 


The plaintiffs in London and.the defendant in Calcutta had dealings, which 
consisted in the defendant shipping jute cuttings and rejections to the plaintiffs 
in certain quantities and within certain limits as to price; the defendant drawing 
bills on the plaintiffs in respect of auch gooda, which the plaintiffs accepted. The 
plaintiffs alleged that there was an agreement between them and the defendant, 
that in case of shipments in excess of the limits given by the plaintiffs, they 
should at their option receive the goods on their own account, or treat them 
as consignments on account of the defendant, but the defendant denied there 
was any such arrangement. The defendant made several shipments in excess of 
the plaintiffs’ limits, and the plaintiffs treated them as consignments on the defend- 
ant’s account, selling them on defendant’s account and forwarding him account 
sales, and drawing bills on the defendant for any balance due to them in the 
transactions, which bills the defendant refused to pay. The plaintiffs forwarded 
accounts current to the defendant, in which appeared an item of £188-5-6 as the 
balance of account current down to December 1866, It appeared to have been 
due, however, in respect of an acconnt for 1863. The defendant sent a letter, 
dated 22nd December 1865, to the plaintiffs, which contained the following post- 
script :—“ P. $.—Enclosed a remittance of £40 to old account.” In an action 
brought by the plaintiffs for the balance due to them from the defendant in respect 
of the shipments which had been treated by the plaintiffs as consignments on 
the defondant’s account, the plaintiffs included the sum of £188-5-6. The suit 
was brought in November 1868. The defendant admitted he had sold the bills and 
received the money for them; they were produced by the plaintiffs, the acceptors. 

Held, that the bills being produced by the acceptors after due date, and the 
defendant having received no notice of dishonor, and no demand for payment 
of the bills, the presumption was that they had been paid by the plaintiffs. 

In exercising their option of treating shipments in excess of their limits as on 
their own account, or as consignments on account of the defendant, the plaintiffs 
were entitled to treat each shipment separately, and were not compelled to decide 
on an average of the shipments taken all together. 

The account sales furnished by the plaintiffs to the defendant were primd fane 
evidence of the amount realized by the sale of the goods. 

Held also (on appeal, reversing the decision of Norman, J), the w °° 
of £40 to old account” were ambiguous, and did not necessarily import that a fur- 
ther sum was due, so as to constitute an acknowledgment of a debt, which would 
give a new period of limitation. 
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Tars was an appeal from a decision of Mr. Justice Norman. 
The suit was brought on the 17th November 1868, to recover 
the sum of rupees 12,011-6-6, the equivalent at the then current 
rate of exchange of the sum of £1,169-17-3, being money alleged 
to be due from the defendant to the plaintiffs for money paid by 
them, between the 31st December 1865 and 31st December 1867, 
to the use of the defendant at his request, and for interest on 
moneys due to the plaintiffs, and forborne at interest by them at 
the defendant’s request, and for moneys found to be due from 
the defendant to the plaintiffs on divers accounts stated between 
them. The plaintiffs were John Fleming and George Fleming, 
who described themselves as merchants carrying on business in 
London under the name and style of Robinson, Fleming and 
Co., and lately, during the occurrence of the events to which this 
suit relates, in conjunction with one William R. Robinson, since 
deceased. The defendant was described as a merchant and 
agent carrying on business in Calcutta, under the name and 
style of Shearman and Co. 

The plaintiffs stated that, in the years 1865 and 1866, the 
defendant, as foreign correspondent of the plaintiffs, received 
orders from them to purchase on their behalf jute rejections 
and jute cuttings in certain quantities and within certain 
limits of price; that the defendant on several occasions made 
shipments to the plaintiffs of an inferior quality to that ordered 
by them, and at a price exceeding that fixed by them, and 
drew drafts on the plaintiffs against such shipments ; that it 
was arranged between the plaintiffs and defendant that in case 
of shipments in excess of the limits given by the plaintiffs, 
the plaintiffs should have the option of receiving the same on 
their own account, or as consignments from the defendant on 
his account and at his risk; that on this understanding the plain- 
tiffs accepted the drafts of the defendant drawn on them against 
various shipments made by the defendant in excess of the 
plaintiff’ limits, and advised the defendant of the fact that they 
received such shipments as consignments on the defendant’s 
account; that they sold the said shipments on the defendant’s 
account, and met the said drafts when due; that thereupon (the 
sale proceeds of the said shipments being less than the amount 
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paid by the plaintiffs in respect of the said drafts) the plaintiffs 
sent to the defendant account sales of the said shipments, and an 
account current, and drew bills on the defendant for the balance 
due to them, but the defendant refused to accept such bills or to 
pay the amount due; that the defendant, moreover, consigned 
certain jute cuttings by a certain ship called the Belle Isle 
without any authority from the plaintiffs, and drew a draft on 
the plaintiffs against the same, and requested the plaintiffs to 
receive the said cuttings as a consignment and to accept the 
draft, and the plaintiffs accordingly received the sanie as a 
consignment on account of the defendant, and accepted the said 
draft and paid the same, and having sold the said cuttings, which 
fetched a less sum than the amount paid by them in respect of 
the said draft, drew a bill on the defendant for the balance due 
to them; but the defendant refused to accept the said bill or to 
pay the sum due in respect of the said cuttings. 

In the account sent there was an item for £188-5-6, which 
the plaintiffs explained as being the balance of account current 
between the plaintiffs and defendant down to 31st December 
1866. The defendant, however, alleged that it was a balance 
of the account current between him and the plaintiffs down to 


- December 31st, 1863, and of which the last remittance was paid 


on 22nd December 1865. He submitted it was barred by the 
Law of Limitation. The plaintiffs submitted that the account 
had been acknowledged by the defendant. 

With respect to this the following extracts from letters were 
put in to show that there was an old account, and that the de- 
fendant had admitted it. - 


Defendant to plaintiffs, 22nd December 1865: 


« P.§—Enclosed a remittance of £40 to old account.” 

Plaintiffs to defendant, 31st December 1866 : 

“ Enelosed our account current made up to date, showing balance in 
our favor of £188-5-6, which we request the fayor of your immediately 
remitting us, as we greatly desire all accounts of the old firm closed up 
with all speed.” n 

The defendant denied that there was any arrangement 
between him and the plaintiffs that, when the shipments were 
in excess of the plaintiffs’ limits, they were to have the option 
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of treating it as a consignment on account of the defendant: 
he alleged that, by an ‘account furnished to him by the 
plaintiffs in 1864, there appeared to be a balance of 
£293-13-1, representing certain alleged losses on sales of con- 
signments made to the plaintiffs by the defendant in 1863; that 
though he had reason to complain of the sales, he took no 
action to recover the losses, being disposed to believe the 
plaintiffs had acted bond fide, and relying on their promise of 
further orders to enable him to make up his losses. He fur- 
ther alleged that it was then (1864) arranged that he should 
make a remittance on account of the said balance, and that he 
made a part payment thereof by remitting the sum of £127-3-9, 
and afterwards several smaller sams; that in 1865 and 1866 he 
executed several orders from the plaintiffs for jute, &c., and the 
plaintiffs shortly before, as well as after, the sales of the various 
shipments in respect of which this action was brought, promised 
to send him further orders, but had not done so; that in respect 
of a shipment of certain jute cuttings (638 bales) per Ganges,. 
he had made it as a consignment on his own account, but 
the plaintiffs having sold the said cuttings‘at a gross profit of 
£105 (deducting cost and freight), appropriated the said profit, 
treating it as a consignment on their own account, to which 
arrangement -he had, however, assented; that other shipments 
had: been treated by the.plaintiffs without the defendant’s con- 
sent, as consignments made by the defendant, on the alleged 
ground that the cost and freight of the said shipments (exclusive 
of insurance) exceeded the cost and freight (exclusive of insur- 
ance) to which the defendant was restricted by the limits of the 
plaintiffs ; that he did not consent to the shipments being treated ` 
as consignments on his account; that there were other ship- 
ments not included in this action, though made about the same 
period as those included, which were accepted by the plaintiffs 
in execution of their orders, and which were considerably under 
the plaintiffs’ limits ; that treating the shipments as a whole, the 
particular shipments objected to by the plaintiffs on the alleged 
ground of excessive cost were really shipped under their limits, 
or within the spirit thereof; that the principle of treating the 
shipments that were made about the same period as a whole on 
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the points of cost and freight, showed the course of dealing 
between the plaintifs and defendant, and was recognized by the 
plaintiffs in their letter dated January 26th 1866, and in previous 
letters; that the same letter (January 26th 1866) also showed 
the plaintiffs’ understanding as to the footing on which they 
were entitled to charge losses when orders were executed in 
excess of their limits; that the plaintiffs had on several occasions 
sold the goods at a loss, though the market was rising, of which 
the plaintiffs had notice in the defendant’s letters of 8th Febru- 
ary 1866, and 22nd of February 1866; and that the plaintiffs had 
dealt on various occasions with the shipments so as to produce 
a loss on the sales when they might have sold them at saving or 
profitable, prices. 


The following extracts from the correspondence show the posi- 
tion of the parties prior to and during the transactions in respect 
of which the suit was brought. 


Defendant to plaintiffs, 28rd September 1865; 


“ Owing to the very slow arrival of jute suited to your order, aud 
the run made on it by American shippers, we found ourselves suddenly 
brought to a stand by the rise in prices, and utterly at a loss how to 
satisfy our shipping order for 2,500 bales. In this extremity, and really 
at the last moment, as we had expectations of jute arrivals, we were 
forced to accept some consignments of jute cuttings to the extent of 
1,825 bales, but the blundering of the captain threw us and others out 
of our reckoning, he having miscalculated the ship’s capacity, so that 
we had 57 bales of jute shut out, and 657 bales of jute cuttings; 
we have therefore only shipped 668 jate cuttings, being Weskin’s cut- 
tings, and annex invoice for same, amounting to rupees 1,103, and wa 
have ventured to value on you for the above cost, £118-3-5, at six 
months, and trust you will be good enough to protect the draft; tho 
shipment was unavoidable under the circumstances. This parcel of 
cuttings stands in £5-13-9 per ton, and if you think proper may be 
sold to arrive ; we have not yet secured ship room for the remainder 
of the cuttings, which are consignments from Messrs. Stevens and Foggo 
of this place.” 3 


Flaintiffs to defendant, 3rd November 1865 : ; 


_ “Memorandum for Messrs. Shearman and Co., Calcutta. We would like 
you to make us shipment of three different assortments of jute, to serve 
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as types, on which we could hereafter at any time give you orders, sny 
150 more bales of that resembling the M. in double triangle assortment, . 
150 resembling the K. in donble triangle assortment, and 150 sorted 
common jute. We would suggest your shipping the first of these ùnder 
the mark S. in double triangle A. B. C., S. in single triangle, and S., the 
two latter being the rejections and cuttings ; the second one under the 
mark KS. in double triangle A. B. C., KS. in single triangle, and KS, the 


two latter rejections and cuttings; the third one under the mark 


= 1. 2. 3.4, 55, Pi the two latter being rejections and cuttings. 


We would like you to ship all these as speedily as possible by a fast 
vessel to London, snd please make up the quality of each assortment 
neither too high nor too low, but just such as you think you could 
readily keep shipping against further orders from us. The parcel you 
send we would have sold in public salo immediately on arrival, and 
would call the attention of buyers to them both here and in Dundee, 
with a view of gotting you orders, and also with the view of being 
able, when we give orders ourselves, to sell the jute for arrival, which 
can always be done as soon as a standard of quality is established. If 
the price would be extravagantly high, it would be better to delay ship- 
ments, as unless the jute crop is really considerably deficient, prices, we 
think, are being pushed too high. In writing us, please say by what 
names or numbers we should distinguish the different assortments in 
telegraphing you about them, and please write us a special memorandum 
such as we can keep always before us. We would understand that 
in giving you a limit it would be for’ assortments in same proportion of 
A. B. C. or 1: 2. 3. 4., as in your sample shipment, or if not in same 
assortment, this to be taken into account in executing our orders. The 
jute to be invoiced at one price, the rejections and cuttings at separate 
prices.” 


Plaintiffs to defendant, 18th December 1865 : 

“With the cuttings per Belle Isle we have not yet.done anything, 
there not having been much demand for such goods of late. We think 
it may perhaps be best to let them arrive, as cuttings ought to be favor- 
ably affected by the high prices current for jute ; but we shall be guided 
as to this by the course of events, and in any case you may depend on 
our doing for the best according to our judgment. We have now the 
pleasure to acknowledge receipt of your valued favors of the 2nd and 
8th November, the contents whereof have had our best care: the 
enclosures referred to in these letters we have found in order.” 
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Plaintiffs to defendant, 26th December 1865: 3 


“We enclose duplicate of our last respects, which bore date 18th in- 
stant, and referring to our communications thereby, we have now to ac- 
knowledge receipt of your valued favor of 22nd ultimo, the contents 
whereof have had our best attention. We thank you for the invoice of 
jute per Maldon handed us thereby, and your draft for amount of same 
has met with due protection. The Maldonis not such a good ship as 
we should like to see you shipping by, and in future when sending us 
goods such as jute, which are insured free from average, we would rather 
you gave an extra 5s. or 7s. 6d. per ton freight to a fine iron or other really 
first-class ship, even if by doing so you should have slightly to exceed our 
limit. . . . It would be very useful to us to receive from you, 
along with advice of shipment or shipping documents, a report of your 
own as to the quality and color of the jute, saying how in these points it 
compares with the (A) per Victory, and we beg you kindly to keep this 
in mind in future. . . . . On the 19th instant we sent you the 
telegram of which copy is enclosed, giving you order for 1,000 bales 
cuttings at £6-5,°2,000 bales cuttings at £6, and 1,000 bales rejections at 
£11-10 per ton. We confirm this message, and trust we shall soon have 
advice from you of further operations for our account. Please kindly 
keep us carefully advised of the news you get regarding the extent of 
this season’s supply. That is the most important point of all as regards 
the course of the market for the article. With reference to our remarks 
about shipping by fine vessels, they do not apply so much to rejections, 
and to cuttings not at all, for a difference of freight of 5s. per ton would 
cover the allowance for a good quantity of damaged in a parcel of Cal- 
cutta tallow. We are glad to see you have hopes of pushing a regular 
business. . . . The market for the article here is dull and cheaper, 
and we do not care to extend our limit meantime till we have seen the 
quality of the first shipment.” 


Plaintiffs to defendant, 10th January 1866: 


“Yesterday we accepted a draft of yours for £227-6, dated Decem- 
ber 6th, of which we have received no advice from you. In the body 
of the bill it is stated to be against 652 bales jute cuttings by the 
Elphinstone, and presuming that this is part of the shipment which your 
telegram, acknowledged by us on the 18th ultimo, told us you were 
making, we have not hesitated to accept this draft, though without 
advice of it. It is, however, -always more satisfactory to have advice 
of bills before being called upon to accept them, and we hope that in 
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future you° will give us prompt advice of your drafts, so that we may 
have the same at least as soon asthe presentation of the bills. . . . 
Being anxious to know what you were doing for us, we sent you on the 
8th instant the telegram of which copy is enclosed, and which we now 
confirm. By it we asked you when telegraphing to us to quote price 
for cotton of fair quality, inclusive of cost and freight, a request with 
which you will no doubt comply. As usual at the end of the year, 
we hand you enclosed statement of your account with us, showing a 
balance at your debit of £293-13-10, which we doubt not you will find 
correct, and for which we hope soon to receive a remittance from you. 
The jute sales to-day have gone very dull, and prices, too, lower than the 
private business done recently. The Hina has just finished discharging 
jute and cuttings. We have not seen them yet, but there is a deal 
of damaged. Decidedly we would wish you in future, as far as possible, 
to ship by first-class iron vessels, as the saving on damage makes up 
for difference in freight.” 


Defendant to plaintiffs, 22nd January 1866 ; 


“We now hand you the following invoices, viz., 998 bales jute, 
128 bales rejections, 38 bales cuttings per Matooka, and 500 bales cut- 
tings (from Argenti, Schilizzi and Co.), for equivalent of which we have 
valued on you for £1,836. This rise in the exchange, and freight 
of £2-5, which we did not think we should have had to pay, makes 
the above parcels stand as follows, viz., 998 bales at £14-5, 128 bales 
at £11-8, 38 bales at £6-11, and 500 bales at £7-12. We do not, how- 
ever, anticipate other than the best results for the shipment. Regard- 
ing the 600 bales cuttings, if from any cause you do not desire to have 
them, be so good as to treat the parcel as a consignment.” 


Plaintiffs to defendant, 26th January 1866 : 


“We enclose duplicate of our last respects, dated 10th instant. On 
the 20th instant, we received your telegram of 9th instant as follows: 
‘Repeat telegram of 12th. Executed one thousand, thirteen ten; two 
thousand cuttings, six ten; one hundred rejections, eleven twelve. Increase 
limit one-fourth, jute rising fast? We did not repeat our message of 
12th December, because our letter of the 18th idem, by which we 
confirmed it, would be with you by the time your telegram was deliver- 


‘ed to us. From the other part of your message we understand that 


you: have bought against our orders 1,000 bales unsorted jute at £13-10 
per ton, cost and freight ; 2,000 cuttings at £6-10, and freight ; and 100 
rejections at £11-12. If these prices were correctly transmitted, they 
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are £2 per ton above our outside limit for rejections, and £5 above our 
outside limit for cuttings, the latter being too much on such a low- 
priced article. We will not further comment on this purchase in the 
meantime, but shall await your letter by which you confirm your above 
message, when we shall return to this subject again. 

“ We have further to acknowledge receipt of your valued Jetes of Bth 
and 22nd December, the contents of both of which have bad our best 
attention. From the first we unfolded invoice of the 652 bales jute 
cuttings per Elphinstone, your draft against which for £227-6 we told 
you by our last we had accepted without advice. We have made note 
of what you say about the cost of this shipment exceeding our limit ; 
we find that it does so by £14-10 per ton, too much, we fear, to be made 
up by the lower cost of the balance of the order. We shall see as 
to this, however, when the documents thereof come forward. Meantime, 
we must say that if the order as a whole is executed in excess of our 
limit, and if it results in a loss on the invoice cost (which, however, we 
scarcely think it is likely to do), we reserve our’ right of coming back 


upon you for such loss. We enclose copy of the figures by which. 


we establish the cost of this shipment by the Elphinstone. . . . . 
Pray accept our thanks for the remittance of £40 handed us by your 
favor of 22nd ultimo; we give you stamped receipt for same enclosed. 
We take note of the jute and cuttings which you say you have ready 
for us, and are glad to observe that you speak well of the quality of 
same; we suppose your next will bring us advice of further ship- 
ments. . . . . . Referring to what we have written you as to 
goods sent forward over our limits, we feel sure you have acted for the 
best, and where the difference is trifling we would say nothing, but 
when it is £12, as in case of cuttings per Elphinstone, you will not con- 
sider it unfeasonable our making a reserve that we must look to you 
in the event of an actual loss being incurred, but we shall make no 
, réclamations if we can help it, and don’t think avy will be necessary.” 


Defendant to plaintiffs, 8th February 1866: 


“ Wo have now the pleasure to hand you the following invoices, viz.2— 
322 bales rejections and 750 bales cuttings per Matooka, for equivalent 
of which and of jute per Sir John Lawrence we have valued on you 
£1,150-14-8, and request your usual protection of the drafts, The 
local demand for jute cuttings is proceeding at such a price, that from 
Rs. 2-6 per bale they have advanced to Rs. 4-8, and will ere long move 


higher, and this notwithstanding that the inferior quality of: this year’s; 
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crop has led to an increase of cuttings, so that we hope you will have 
held, and will hold all you can for the high prices that must soon rule 
with you ; we shall telegraph to you to-morrow, ‘cuttings rupees 4-8 per 
bale, rising, hold? ” 

Defendant to plaintiffs, 22nd February 1866: 


“ In completion of our shipments per Matooka, please find invoice of 19 
bales rejections and 248 bales cuttings, for which we have valued on you 
£102-12-3, “Jute cuttings continue at Rs. 4-8 to 5 per bale, having 
risen from Rs, 2-6 per bale, the price of our later shipments.” 


Defendant to plaintiffs, 8th March 1866: 


“In all cases in which circumstances beyond our control oblige us to 
exceed your limits in the execution of orders, we shall be obliged by 
your intimating to us, as soon as you are in possession of such a fact, 
your decision whether to take the parcel over at invoice cost, or to treat 
it as a consignment on our account and risk; we believe this is the 
usual practice, and very reasonable it is. "We now enclose invoice per 
Stratton Audley of 183 bales of jute. This small parcel is an instal- 
ment of the 5,000 bales order.” 


Plaintiffs to defendant, 10th March 1866: 


“We have your letter of the 22nd January. The enclosures specified 
therein we found in order, but we regret to say that the cost of the 500 
bales is so much in excess of our limits that we shall not be able to 
take them to account. Had the excess been a trifling one, we would 
have said nothing about it; but when it comes to be about 20 or 25 per 
cent. it is too much, and we must here confirm what we wrote in our 
last about your conforming yourselves, when executing orders for us, as 
closely as possible to the limits we give you. The 500 bales cutti igs 
referred to we shall treat as a consignment, and in due time render you 
account sales. Meantime? without prejudice to us so far as they are 
concerned, we have accepted your drafts for £1,836.” 

Plaintiffs to defendant, 19th March 1866: 

“ We have yours of the 8th ultimo. We thank you for the enclosures 
unfolded from your letter ; the draft advised by it has already met with 
the needful protection. The rejections cost somewhat over our limits, 
but we pass your invoices so far asthey are concerned, The cuttings, 
however, again so far exceed our limit that we must decline accepting 
them as for our account, and shall therefore treat them as a consignment, 
making the best results we can out of them, and tendering account sales 
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to you in due time. We notice your remarks regarding cuttings and 
the probability of their commanding high prices by-and-by ; we do not 
see any reason for forcing sales of the articles, but at the same time 
there is a large stock on spot and afloat which will take a considerable 
time to work up, and the market is exceedingly dull at the present time. 
We have yours of the 22nd February, and thank you for the invoices 
handed us thereby. That of the 248 bales cuttings again shows a 
cost so much in excess of our limits that we are obliged to decline 
these cuttings also, and shall therefore treat them as a consignment, 
and in due time account to you for the proceeds. We hope the market 
for the article may improve so as to enable us to realize cost for you. 
Meantime we have accorded the needful protection to your draft for 
£102-12-3,” 


Plaintiffs to defendant, 26th April 1866: 


“ We have your letters of 8th and 22nd March ; the first brought us 
invoice of 183 bales common unsorted jute per Stratton Audley; the 
183 bales cost somewhat over our limit; we will accept them, and have 
done the needful to your draft. Your letter of the 22nd March brought 
us invoice of rejections by the Stratton Audley and Riversdale, aud 
advised your draft against them for £353-13-9. The excess of the cost 
of these rejections over our limits surprises us, and makes it of course 
impossible for us take them to account, We shall therefore receive 
them as a consignment from you, and in the meantime we have accepted 
your draft against them to your debit. Referring to what you say at 
the beginning of yonr letter of the 8th March about our giving you 
prompt intimation as to whether or not we accept for our own account 
any shipment you make against our orders costing over our limits, we 
beg to reply that we have always done so, with the exception of the 
Elphinstone cuttings, and our reason for not doing so in that case was 
because you had told us that the excess in their cost would be rectified 
by later shipments; but when we saw that shipment after shipment 
showed a cost in excess of our limits, we have told you at once that we 
could not receive them otherwise than as consignments, We can easily 
understand that, owing to some unanticipated change in the exchange, or 
disappointment with a freight engagement, it may be impossible to avoid 
exceeding limits by a few shillings now and again; but it becomes a 
different matter when the excess comes to 20 per cent., as is the case in 
the rejections last invoiced by you, and in order to save disappointment, 
we think it well here frankly to tell you that we reserve the right of 
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refusing to accept, even as consignments, shipments the cost .of which 
so out of all proportion exceeds our limits (say when difference ex- 
ceeds 5 to 74 per cent.” i 

Norman, J.—The plaintiffs, Messrs. Robinson and Fleming, 
of Austin Friars in London, sue to recover Ra. 12,011-6 as being 
due from the defendant to them in respect of bills drawn by the 
defendant upon the plaintiffs against shipments of jute, and 
accepted and paid by the plaintiffs. 

The first question raised by the defendant was whether the 
plaintiffs had proved the payment of the bills. The defendant 
admitted on cross-examination that he had sold the bills in ques- 
tion and received the money. 

The plaintiffs produced the bills: one of them bore a re- 
ceipt proved to be in the handwriting of the cashier of the 
Chartered Mercantile Bank; two of them were endorsed “ Con- 
tents received for the Central Bank of Western India” (one 
signed by Robert Davidson, and the other by David John, agents 
in London.) The handwriting of Mr. Davidson and Mr. John 
was proved, and the fact that they were agents of the Central 
Bank. A fourth endorsed in blank by the Central Bank of 
Western India bears an endorsement, “ Received from the Lon- 
don and County Bank, R. Nicholas.” No evidence was given 
to show who Mr. Nicholas was. Three other bills bear simply. 
a blank endorsement of “Central Bank.” But as they are pro- 
duced by the acceptor long after the due date, and the defend- 
ant, the drawer, admits that though he endorsed and negotiated 
them he received no notice of dishonor, and that no demand for 
payment of the bills was ever made on him, I think it is abund~ 
antly proved that the bills must have been paid at or before 
maturity by the plaintiffs as acceptors. 

. The defendant consigned to the plaintiffs 657 bales of sate 
cuttings by the Belle Isle. A portion of this shipment, - viz., 
575 bales of cuttings, he described as a consignment on account 
and risk of Messrs. Stevens and Foggo. But he drew in his 
own name against the entire consignment, without distinguishing 
the goods.on account and risk of Stevens and Foggo. I think 
it is proved that the plaintiffs in this transaction were dealing 
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with the defendant alone, and giving credit to him, and not to 
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me in that conviction. .The result is that, in my opinion, the 
plaintiffs in. paying the bill drawn against this shipment paid 
the money to the use of the defendant and are entitled to look 
to him for repayment. 

(His Lordship read a great deal of the correspondence between 


the parties, to show the nature of the arrangement and transac- 


tions between them. He referred especially to the plaintiffs’ 
letters of December 26th, 1865, January 10th, 1866, and January 
26th, 1866, the defendant’s letter of January 22nd, 1866, the 
plaintiffs’ of March 10th, the defendant’s of February 8th, the 
plaintiffe’ of March 19th, the defendant’s of February 22nd, the 
plaintiffs’ of April 3rd, the defendant’s of March 8th, and conti- 
nued.) 

The plaintiffs have proved payments under the bills drawn 
against such shipments, amounting to the sum of £964-3-6, in 
excess of the amount for which they give credit tò the defendant 
as being the net proceeds of the sale of jute, jute cuttings, and 
rejections, which, under the foregoing circumstances, they were 
entitled to treat, and have in fact treated, as consignments on 
account of the defendant. Mr. Branson, for the defendant, has 
attempted to show that some of these consignments were at a 
cost within the limits, but without success. He attempted to 
show that the plaintiffs did not give notice in proper time to the 
defendant that they would treat the invoices as consignments, 
But on looking carefully to the particulars as to the arrival and 
departure of mails, ‘and to the fact that down to a period after the 
7th of April 1866, whichis a very important date with reference 
to this question, the defendant, as appears from a letter of the 
plaintiffs of the 10th of March 1866, was in the habit of sending 
the letters including the invoices of his shipments by the mail 
conveyed by the Peninsular and Oriental Company’s steam ship 
from Calcutta, while the bills drawn against such shipments trans- 
mitted by the bankers used to come forward by the Bombay 
mail, it appears pretty clearly that the plaintiffs did in most 
instances reply by return of post after receiving the invoices. 
In the only cases in which there was apparently some slight un- 
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explained delay, there appears to me to be nothing to warrant any 
inference that the plaintiffs intended to adopt the shipments at a 
cost considerably exceeding the limits to which they had repeat- 
edly told the defendant he must strictly confine himself. 

In addition to the sum of £964-3-6, there is a sum of 
£188-5-6, the balance of an old account. 

The defendant contended that the suit as to this sum was barred 
by limitation. But this objection fails. The debt has been dis- 
tinctly admitted by the defendant in the correspondence which 
has been put in by the plaintiffs. A letter dated the 22nd of 
December 1865, written three years before the commencement 
of this suit, which was instituted on the 17th of November 1868, 
contains a distinct admission of the defendant’s liabilities on the 
old account. 

The plaintiffs are therefore entitled to a decree for the equiva- 
lent of £1,062-9-0, being the aggregate of the two sums of 
£964-3-6 and £188-5-6, at the exchange of the day for billa on 
demand, 1s. lls, with interest at 6 per cent. from the date 
of the plaint. The plaintiffs will recover their costs on scale 2. 

From this decision the defendant appealed on (inter alia) the 
following grounds :—That there was not sufficient legal evidence 
to sustain the suit; that the letters of the plaintiffs should not 
have been held to be stated or settled or final accounts as between 
him and the plaintiffs; that on an average of the whole number 
of purchases they did not exceed the limits fixed by the plaintiffs ; 
that even if there had been an excess proved, the defendant 
was only liable to be debited with the amount of such excess, and 
that it was not competentfor plaintiffs at their option, without the 
ratification of the said defendant, to treat the agency shipments 
as consignments ; that the portion of the plaintiffs’ demand in this 
case, viz., £188-5-6, being the baldnce of an old account, was 
barred by the Law of Limitation, und that no evidence should 
have been allowed to be given as to the said old account or 
balance thereon of £188-5-6, inasmuch as the plaint confines all 
causes of action and demands thereunder to the time between the 
31st December 1865 and 31st December 1867; that there was- 
no evidence of the several bills of exchange in the plaint and 
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pleadings mentioned having been paid by the plaintiffs; and that 

the plaintiffs were not entitled to treat the various rejected ship- 

ments as consignments of and from the defendant, but as shipments 
made on account of the plaintiffs and by their orders. 


Mr. Kennedy, for the appellant, contended as to the £188-5-6 


that it was barred by the Law of Limitation. 


Part payment is 


not sufficient acknowledgment of debt—Gora Chand Dutt v. 
Lohenath Dutt (1); and this writing is not sufficient under 
section 4, Act XIV of 1859—Khwaja Muhammad Janula v. 


Venkatarayar (2). 


The sufficiency of a writing as an ac- 


kuowledgment is to be judged of by the Court—Kristna Row v. 
Hachapa Sugapa (3). . [PHEAR, J., refers to Umesh Chan- 
dra Mookerjee v. E. Sageman (4)|—Luchmun Pershad v, Rum- 


(1) 8 W. R., 335. 
(2) 2 Mad. H. C., 79. 
(8) Id, 307. 


(4) Before Sir Barnes Peacock, Kt, Chief 
Justice, and Mr. Justice Macpherson, 


UMESH CHANDRA MOOKERJEE (Dz- 
FENDANT) v E. SAGEMAN (PLAINTIFF). 


18th April 1869. 


Tas was an appeal from a decision of 
Mr. Justice Phear. The suit was brought 
on a promissory note, dated lst April 
1866, by which the defendant promised to 
pay the sum of rupees 1,000 to the plaintiff, 
with interest at therate of 12 por cent. per 
annum for value received. The defend- 
ant on 18th of July 1866 wrote a letter 
to the plaintiff, which contained the fol- 
lowing words :—“ I further hold myself 
“ yeaponsible to you for the two sums of 
“rupees 1,000 and rupees 900, respect- 
“ively; the latter sum bearing interest 
“at the rate of 24 per cent. per annum. 
“ Both these sums of rupees 1,000 and 
“rupees 900 I engage to pay to you, with 
“interest on the latter as soon as practi- 
“ cable.” 

At the original hearing, the defendant 
raised the defence thatthe suit was barred 
by the Law of Limitation, but Purar, J., 
held that the letter of 18th July 1866 was 


an admission of the debt, and the defend- 
ant failing on the merits, a decree was 
given for the plaintiff for rupees 1,000, 
with interest as in the promissory note. 

The defendant appealed from this de- 
cision. 


Mr. Branson for the appellant, 


Mr. Kennedy and Mr. Evans for the 
respondent. 


Paaooox, ©. J. (after shortly stating 
the facts),. continued :—It appears to me 
that this decree ought to be affirmed. 
The letter is addressed to Mrs. White, 
but parol evidence was admissible to 
shew that Mrs. Sageman was known as 
Mrs. White, and that this letter was given 
to her. There is an acknowledgment 
of two dates. It is almost impossible 
for an acknowledgment in writing so to 
identify a debt, as that no parol evidence 
is required for the purpose of completing 
the identification. 

In a case under the Statute of Frauds, it 
was held that, if a letter properly signed 
does not contain the whole agreement, yet 
if ibactually refers to a writing that does, 
it will be sufficient, thongh the latter 
writing isnot signed ; and parol evidence 
is admissible to identafy the writing 
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zan Ali (1). 


referred to—Allan v. Bennet (a), Roscoo’s 
Nisi Prius Evidence, 11th Ed., 152. 

Now, if parol evidence is admissible in 
such a case to identify the writing referred 
to, itappears to me to follow that parol evi- 
dence is admissible in this case to identify 
the debt referred to. Suppose the defend~ 
ant had said in the letter, “ I acknow- 
“ledge that I owe you £1,000, for which 
“I have given a promissory note,” that 
of itself would not identify the promis- 
sory note referred to. Even if he said, “I 
“have given youa promissory note of the 
* Ist February 1865,” that would not of 
itself identify the note ; but some eyi- 
donce would be required to shew that 
this particular note was the note to which 
the acknowledgment reforred. Parol evi- 
dence is admissible for the purpose of 
showing parcel or no parcel. Thus, where 
a testator devised all his farm, called 
“ Trogues Farm,” it was held that it 
might be shown of what parcels the farm 
consisted, to show what were the parti- 


` cular lands to which the writing referred 


as “ Trogues Waim;” see Goodtitle v, 
Southern (b), Roscoe’s Nisi Prius Evidence, 
10th Ed., 25. It appears to me therefore 
that parol evidence was admissible for 
the purpose of showing what debt was 
referred to in the acknowledgment; and 
the plaintiff proves that the debt of 
rupees 1,000 is the debt referred to, It 
is then said that the plaintiff on cross- 
examination admitted that there were 
three debts, and that the acknowledge 
ment might as well have referred to 
the third debt, as to the other two debta 
of which she speaks. No doubt, an am- 
biguity was created, as the defendant pro~ 
mised to pay only two debts, and there 
were threo debts spoken to by the plain- 
tiff. The question then arose as to 
which two of the three the acknowledg- 
ment related to. But how was that am- 
biguity created ? Not by the writing, 
but by the parol evidence of the plaift- 
iff obtained from her on cross-examina- 
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As to the evidence of payment of the bills— 


tion. It is a clear rule of law that parol 
evidence is admissible to explain a latent 
ambiguity, that is, an ambiguity raised by 
evidence. No ambiguity arose upon tho 
face of the acknowledgment, until the 
parol evidence showed that there were 
three debts. “When an ambiguity not 
“apparent on the face of a written in- 
“ strument is raised by the introduction of 
“parol evidence, the same description of 
“evidence is admitted to explain it; for 
“example, where a testator devised his 
“ estate called Blackacre, and had two es- 
“ tates called Blackacre, evidence was ad- 
“ mitted to show which of the Blackacres 
“was meant. So, when a man devises an 
“ estate to his son, John Thomas, and ho 
“has two sons of the name of John Tho- 
“ mas, evidence may be admitted to show 
“which the testator intended ’—Roscoe’s 
Nisi Prus Evidence, 10th Ed., 23. It 
therefore appears to me that the evidence 
was admissible for the purpose of showing 
that the acknowledgment related to the 
promissory note upon which the action was 
brought, and to prove that Mrs. Sageman 
was the person alluded to under the name 
of Mrs, White, and that she was the per- 
son to whom the note was given. 

I might further illustrate the case thus. 
Suppose there were two notes of £1,000 
each, one of April ist, 1865, and one 
of April 2nd, 1865, and that the one of 
April 1st had a surety to it ; and suppose 
the defendant said in his letter, “ I ac- 
“ knowledge I owe you £1,000 on my note 
“ of April last.” I apprehend it is clear 
that the plaintiff could show, by parol evi- 
dence, that the acknowledgment referred 
to the note to which there was nc surety. 
It is further said that there was no ac- 
knowledgment to pay interest, and that 
the Judge has given toomuch interest. If 
the defendant acknowledged that heowed 
money on the note, the interest would run 
from that date at the latest. It may be 
that the Judge has given interest from the 
date of the note, and that he has given a 


(1) 8 W. R., 513. 


(a) 8 Taunt, 169, 


(6) 1M. & 8. 299. 
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Pjiel v. Vanbatenberg (1), and the admissibility of the letters— 
Smith v. Blakey (2). 


Mr. Phillips on same side.—The plaintiffs had no power to 
sell contrary to orders—Smart v. Sandars (3) and Brown v. 
McGran (4). No confirmation was given to the transaction by 
defendant’s letters—Story on Agency, 86; Raleigh v. Athin- 
son(5). They must therefore be taken to have accepted and sold 
the parcels on their own account. [PHEAR, J., refers to Inman 
v. Clare (6)]. As to want of evidence of payment-—Phillips v. 
Warren (7). The receipt is no evidence of payment by the 
acceptor. 


Mr. Evans (with him Mr. Marsden) for the respondents.—The 
case of Pfiel v. Vanbatenberg (1) decides that a bill having got 
back into the acceptor’s hands must be presumed to have been 
paid. “It is sufficient evidence of payment for the acceptor to 
produce the bills— Gibbon v. Featherstonhaugh (8). Possession 
is evidence of payment—Brembridge v. Osborne (9). Produc- 
tion of letter of request to return cloth was held primé facie 
evidence of its having been returned—Shepherd v. Currie (10), 
Roscoe on Evidence, 35; Mountford v. Harper (11), Egg v. 
Barnett (12). The account sales are prima facie evidence of 
the amounte realized— Shaik Domun v. Stevens (13), Hodgson v. 
Rupchand Hazarimal (14). The defendant did not object before 
— Sherman v. Sherman (15). Remission to old account shows 
there is an account against the appellant, and is a sufficient 


little too much. But there is no appeal (3) 5C. B., 896. 

on that point; and as no substantial in- (4) 14 Peters’ Rep., 480. 
justice has been caused to the defendant, (6) 6 M. & W., 670. 

I shonld be reluctant to reverse the deci- (6) John’s Ch. Rep., 769. 
sion as to the excess. Under these circum- (7) 14M. & W., 379. 
stances the decree is affirmed with costs. (8) 1 Starkie, 225. 


Macruersox, J.—I also think that (9) J 374. 
the decreo should be affirmed with costa, (10) Zd., 454. 
There was a direct acknowledgment of (11) 16 M. & W., 825. 
a debt and parol evidence was admis- (12) 3 Esp., 196. 


siblo for the purpose of identification. (13) 2 Ind, Jar, N. 8., 5. 
P (14) 6 Bom. H, C., O. C., 39. 


ay. Ane pee (15) 2 Vernon, 276. 
i wy 157. 
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acknowledgment to prevent limitation. Itis not necessary that 
the amount of the debt should be stated—Zn re Kenney’s Estate, 
Phear J., April 12th, 1869 (1). Where an acknowledgment of 
debt was held sufficient without stating the amount, a direct 
admission is not required—Krisina Row v. Hachapa Sugapa (2), 
Nijamudin v. Mahammad Ali (3). 


Mr. Kennedy in reply.—There is nothing to show that the 
money was paid on any account whatever. The words “ remit- 
tance to old account” are not an admission of any debt. Unless 
the bills come from the possession of the proper person they are 
no evidence of payment. 


Coucu, C. J.—We are of opinion that there was sufficient 
evidence of the payment of the bills by the plaintiffs. There 
is no question that the bills were drawn against the consignments, 
and the defendant in his evidence said, “ I got the proceeds of the 
bills drawn against the shipments, which bills I sold to banks; 
no demand has been made on me as the drawer of those bills; 
Ihave received no notice of the dishonor of those bills.” If 
the bills had been refused acceptance, and the plaintiffs after 
signing their names as acceptors had cancelled the signatures and 
kept the bills in their possession, as it has been suggested 
by the defendant’s counsel might have been done, tke defendant 
must in the ordinary course of things have received notice of 


‘the dishonor, or some demand would have been made upon him 


by the banks. If the goods had been sold by or on account 
of the holders of the bills in consequence of the non-acceptance 
of them, the defendant must have had some notice of it. The 
correspondence shows, and the fact cannot be doubted, that the 
goods were sold by the plaintiffs, which they could not have 
done if they had not accepted the bills. The fair inference 
from the facts proved, and the production of the bills by the 
plaintiffs at the hearing is, that the bills were accepted and re- 
turned to the indorsees, and were afterwards paid by the plain- 
tiffs. 


. 


(1) See Broughton’s Civil Procedure (2) 2 Mad. H. C., 307. 
Code, Srd Edition, Appendix, 222, (3) 4 Mad. H. C., 385. 
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We also think that the plaintiffs were right in their conten- 
tion, that, in determining whether they were entitled to treat the 
goods as a consignment, each invoice was to be taken separately. 

(His Lordship here read some portions of the correspondence 
to show this was the intention of the parties in the arrange- 
ment. He referred to the plaintiffs’ letters of March 19th, and 
April 3rd, 1866, remarking of the latter: “ There was here a 
clear intention that each invoice would be taken separately, 
and there is no remark or remonstrance from the defendant 
that this was not what he intended.” He referred also to the 
defendant’s letter of March 8th, the defendant's letter of Jannary 
26th, 1866, the plaintiffs’ of April 26th, and continued.) In 
the case of the Elphinstone cuttings, the plaintiffs made a 
concession to which the defendant was not entitled, and it does 
not show what was the general agreement. The case now put 
forward by the defendant is at variance with the letters which 
passed between the parties at the time of the transactions, and it 
is from these letters that we can most safely collect what was the 
understanding between them. The next matter we have to con- 
sider is the shipments by the Ganges and Belle Isle, and the ques- 
tion between the parties as to these is disposed of by a reference 
to the correspondence. In his letter of 23rd September 1865, the 
defendant advises the shipment of 668 bales of jute cuttings 
which was made on his own account. On the 3d of November, 
the plaintiffs wrote to the defendant asking whether they might 
take the shipment by the Ganges on their own account, which 
was assented to by a letter of 22d December. On the 18th 
Décember, the plaintiffs wrote to the defendant: “With the cut- 
tings per Belle Isle we have not yet done anything, there not 
having been much demand for such goods of late. We think 
it may perhaps be best to let them arrive, as cuttings ought to 
be favorably affected by the high prices forjute; but we shall 
be guided as to this by the course of events, and in any case 
you may depend upon our doing for the best according to our 
judgment.” This letter, which must have been received after 
the defendant had assented to the plaintiffs taking the shipment 
by the Ganges on their own account, tells him they do not 
intend to do so with the shipment by the Belle Isle, and the 


638 


1870 


SHEARIIAN 
v, 


FLEMING., 


BENGAL LAW REPORTS. [VOL. V. 


defendant made no reply claiming that they should do so. His 
assent with regard to the Ganges shipment had no such quali- 
fication annexed to it as he now sets up. Even if we thought it 
fair that the plaintiffs should take on their own account the ship- 
ment by the Belle Isle, we are not at liberty to make an agree~ 
ment for them, and we are of opinion that the plaintiffs were not 
bound to treat Messrs, Stevens and Foggo as their principals. 
The defendant himself drew for the whole amount of the invoice, 
making no distinction between his own goods and theirs, and the 
plaintiffs having paid the bill are entitled to sue him for the 
deficiency. . i Z 

We also think the account sales are prima facie evidence, 
and that the plaintiffs are entitled to recover what upon the 
footing of them is the balance due in respect of their advances; 
for assuming that the plaintiffs received instructions from the 
defendant relative to holding the goods which they were bound 
to follow (with regard to which we give no opinion), there is no 
evidence that if the sales had been made at later dates than 
they were, better prices would have been realized. 

Tt only remains to consider the question of the law of limita- 
tion. In order to take the item of £188-5-6 out of the operation 
of that law, the plaintiffs rely upon the postscriptin a letter of the 
22d December 1865—*“ Enclosed a remittance of £40 to old ac- 
count.” The terms of section 4 of Act XIV of 1859 require 
that the person shall have admitted that the debt is due by an 
acknowledgment in writing signed by him. Although the amount 
need not be stated, and evidence may be given to identify the 
debt referred to, the writing must contain an admission that a 
debt is due. The words “ remittance of £40 to old account” are 
ambiguous, and do not necessarily import that a further sum is 
admitted to be due. And even if we look at the surrounding 
circumstances, which are that there was an account between the 
parties upon which a larger balance than £40 was due, we think 
we are not justified in holding that the words were intended as 
an admission that more was due. The words must be regarded 
rather as a mere direction accompanying the remittance than 
as an acknowledgment in writing of a debt, and we are of opinion 
that they are not sufficient to give a new period of limitation. 


VOL. V.] HIGH COURT. 639 


The decree must therefore be modified, by deducting from the 1870 
sum thereby ordered to be paid, equivalent of the sum of £188- Stmansan 
5-6, at the exchange of 1s, 114¢., and each party must bear Fremre. 
his own costs of this appeal. 


Decree modified. 
Attorney for the appellant: Mr. Carapiet. 


Attornoys for the respondent: Messrs. Berners-and Co. 


Before Mr. Justice Norman. 


SRIMATI JAGADAMBA DASI v. J. M. GROB AND ANOTHER, 1870 


Ciaran Siate of Frauda Bo Ou: Tiaa sAn Geor ar a aa 


A contract of guarantee is a “matter of contract and dealing” within the terms 
of section 4 of 21 Geo. II., c. 63, and therefore such a contract made by a Hindu 
is not affected by section 4 of the Statute of Frauds. When a defendant raises a 
claim of set-off, on the trial of that issue he must be considered as plaintiff. 


THE plaintiff, as widow and executrix of Lalchand, who served 
the defendants as banian from lst December 1866 till April 
1867, sued the defendants to recover rupees 22,040 as the balance 
due to him in respect of the banianship account. The defend- 
ants admitted a debt to Lalchand, and agreed to the accounts 
being taken, but they sought to set off against the plaintiff's claim 
a -corresponding amount due to them, as they alleged, under 
Lalchand’s guarantee. Hissons had previously served the defend- 
‘ants as banians, and the defendants alleged that Lalchand had 
guaranteed their debts, The guarantee sought to be set off was 
a verbal guarantee. 


The Advocate-General (offg.) (Mr. Evans with him) for the 
plaintiff, contended (inter alia) that the defendants must fail, as 
the alleged guarantee was not in writing. The 4th section of the 
Statute of Frauds is applicable to this case. The defendants 
come under English law, and the law of the defendants must 
determine the case—21 Geo, IIL, e 70, s 17. This has 
been held with reference to a case in the mofussil—Muttiya 
Pillai v, Western (1). Even if this decision is wrong, the 4th 


(1) 1 Mad. H. C. Rep., 27. 
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section of the Statute of Frauds is applicable in any case as 
being part of the procedure of the Court; and as that section 
enacts that “ no action shall be brought,” this suit is not main- 
tainable—Leroux v. Brown (1). The case of Borrodaile v. 
Chainsookh Buxyram (2) only decided that the 17th section did 
not apply. The question was raised in Ramsagur Dutt v. Nobo- 
gopaul Mookerjee (3), but does not appear to have been decided. 
Section 4 stands in the same position as the old Law of Limit- 
ation, 21 Jac. L., c. 16, which was held to apply as part of the law 
of procedure to Hindus and Mahomedans, as well as Europeans in 
the Supreme Court—Ruckmaboye v. Lullovbhoy Mottichund (4). 
In Williams v. Wheeler (5), the case of Leroux v. Brown (1), 
though doubted, was held to be law. If section 4 is part of the 


. procedure of the Court, neither 21 Geo. III., e. 70, s. 17, nor 37 


Geo. IIL, c. 142, s. 13, had any effect so as to make it not ap- 
plicable. 


Mr. Cowell (Mr. Goodeve with him), for the defendants, was 
not called upon. 


Norman, J.—In this case there are two issues: first, what is 
the amount due to Messrs. Grob & Co. on the banianship ac- 
count of Rajkrishna Mitter & Co., as between the defendant and 
the plaintiff as representing Lalchand Mitter. This question 
has been disposed of, and the exact state of the account will be 
ascertained by reference to Baboo Kadarnath Bose; secondly, 
did Lalchand guarantee to the defendants, Messrs. Grob & Co., 
the payment of the amount of that account? The alleged gua- 
rantee is not in writing; that which the defendant seeks to 
prove is an agreement by word of mouth. (His Lordship held 
that Lalchand did guarantee the debt, and continued.) An 
ingenious point of law has been raised by the Advocate-General 
on the 4th section of the Statute of Frauds, which enacts that 
“ no action shall be brought whereby to charge the defendant, 
“upon any special promise, to answer for the debt, default, or 


(1) 12C. B., 801. (3) Bourke’s Rep., 367. 
(2) 1 Ind. Jur, O. 8,70; 8. C1 (4) 5 Moore's L A., 234. 
Hyde, 51, (5) 8 C. B, N. 8., 316, 
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** miscarriage of another person, &c., unless the agreement upon 
“ which such action shall be brought, or some memorandum or 
“ note thereof shall be in writing, and signed by the party to be 
“ charged therewith, or some other person thereunto by him law- 
“fully authorized.” The Advocate-General argued that this is 
not so much a law relating to contracts as a law of the forum 
regulating the procedure of the Court, and he referred to Leroux 
v. Brown (1), in which it was held that a verbal contract made in 
a foreign country cannot be enforced in a Court of law in Eng- 
land if required under the 4th section to be in writing. The 
decision is certainly a very startling one, that a contract, valid 
and binding, according to the law of the place where it was made, 
shall be treated by an English Court as of no force, because the 
parties making it have not observed certain formalities required 
by English law, of the requirements of which, at the time of mak- 
ing the contract, the parties might have had no means of inform- 
ing themselves. I think that no lawyer can read the judgment 
in that case without surprise. Its correctness has been ques- 
tioned, but it never has been overruled. But whether that case 
be law or not, it does not govern that now before me. The 
statute 21 Geo. IIL, c. 70, s. 17, provides that “the Su- 
“* preme Court shall have full power and authority to hear and 
** determine in such manner as is provided for that purpose in the 
s Charter or Letters Patent all and all manner of suits against the 
* inhabitants of the city of Calcutta, provided that their inherit- 
“ance and succession to lands, rents, and goods, and all matters 
“ of contract and dealing between party and party shall be de- 
“termined, in the case of Mahomedans, by the laws and usages 
“of Mahomedans; and in the caseof Gentus, by the laws and 
“ usages of Gentus; and where only one of the parties shall be a 
“ Mabomedan or Gentu, by- the laws and usages of the defend- 
“ant.” Now I have no doubt that a contract of guarantee is a 
matter of contract and dealing, and therefore the validity of it, 
and the decision or determination of this Court, must be, in the 
case of Hindus, according to the laws and usages of Hindus, 
The Advocate-General raised a second point on the construction 


(1) 12 C. B, 801. 
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of the 2nd clause of the 17th section of 21 Geo. III., c. 70, that, 
where only one of the parties is a Hindu, the case must be deter- 
mined according to the laws and usages of the defendant, I think 
that the 1st clause is quite general ; matters of contract and deal- 
ing between party and party, in the case of Gentus, are to be 
determined by the laws and usages of Gentus. The 2nd clause 


-dges not appear to me to limit the operation of the first. It is 


merely intended to make it clear that no person shall be made 
liable on a contract, except according to his own, whether it be 
-Mahomedan or Hindu laws. However that may be, in another 
view of the section in question, the present case would fall with- 
in the 2nd clause. Messrs. Grob & Co. seek to set off 
a debt alleged to be due to them from the estate of Lalchand. 
Mr. Grob is an actor; and Jagadamba, for the purposes of this 
issue, must be treated as a defendant, and exactly in the same 
position asif there were two cross-actions, in one of which she 
was defendant. I am of opinion that the contract of gua- 
rantee may be proved, though not in writing as required by the 
4th section of the Statute of Frauds. I am satisfied it has been 
proved, and, subject to the enquiry as to the amount due to the 
defendant, the rupees 23,000 may be set off. 


Judgment for plaintiff. 
Attorney for the plaintiff: Mr. Hart. 


‘Attorneys for the defendant: Messrs. Judge and Gangooly. 


Note.—The plaintiff appealed, The tended that the 4th section of the Statute 
memorandum of appeal was filed before of Frauds was part of the procedure of the 
the decision in Nekram Jemadar v. Courtand applied to the present case. The 
Iswariprasad Pachuri (1), but the appeal question was not noticed in the judgment 
was not heard until after that decision. of the Courtwhich reversed the decision 
It was argued before Couch, C. J., and of Norman, J., on the ground that no sort 
Markby, J, of contract of guarantee had been proved 

by the evidence, 

Mr. Woodroffe, for the appollant, con- 


(1) Post, p. 648. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Phear. 
NEKRAM JEMADAR v. ISWARIPRASAD PACHURI. 


Statute of Frauds, 29 Car. IT., c. 8, 3. 4—21 Geo. TIL., c. 70, s. 17—Hindu 
Defendant. 


The 4th section of the Statute of Frauds doa not apply to suits in which the 
defendant is a Hindu. oe 

THs was a case referred, for the opinion of the High Court, 
by the First Judge of the Small Cause Court, under section 55 
of Act IX of 1850. 

The case was stated as follows by the Judge on referring it :— 

“ The plaintiff sued the defendant for rupees 266-5-6 on the 
following cause of action :—‘ For that you became surety to the 
plaintiff for one Ratiram Upadhya, and induced the plaintiff 
to receive him in employ on the guarantee of such suretyship ; 
and that the said Ratiram Upadhya has not accounted for 
certain moneys which he had collected in the ordinary course 
of his duties, whereby the plaintiff has sustained damages to‘ the 
amount stated.’ 

“ The pleas were these :— 

Non assumpsit. 
Never indebted. 

“ The evidence of the plaintiff himself was that he, the plain- 
tiff, was jemadar of durwans at the Bonded Warehouse, and 
was security for all the durwans, and appointed them all; that 
Ratiram was one of those durwans, and had embezzled the sum 
of rupees 315-10-6 ; that the plaintiff had been induced nearly 
four years ago to appoint Ratiram at the request of the defend- 
ant, whose nephew Ratiram was, and on an undertaking by 
the defendant which was in the following terms, viz.:—‘If you 
suffer any loss by his negligence, or if any money be miasing, 
I will pay ;’ but that this undertaking or agreement was not 
in writing, nor had any written memorandum or note of it been 
signed by the defendant or any agent of his or him taken by 
any one. 

“ I took no further evidence, as Mr. Moodie, counsel for the 
defendant, contended that the case must be dismissed, under the 
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4th section of the Statute of Frauds, and I was inclined to agree 


Nerga with him, on the principle laid down in Leroux v. Brown (1). I 


considered that, under section 17, statute 21 Geo. III., c. 70, the 
Hindu law in matters of contract and dealing was the lex loci of 
Calcutta, and as such regulated the substantive law applicable to 
this case ; but that the 4th section of the Statute of Frauds (dif- 
fering in this respect from the 17th section, which relates to the 
validity of the contract, and not to the mode in which it shall be 
proved, and which has been held, in the case of Borrodaile v. Chain- 
300k Buzyram (2), not to apply to suits against Hindu defendants) 
was the lex fori, and as such regulated the mode in which suits 
such as the present should be prosecuted, and the conditions on 
which they should be heard. I had thought that the carefully 
considered and separately delivered, but concurrent, judgments 
of Sir Lawrence Peel, Sir Arthur Buller, and Sir James Colvile, 
in the case of Beer Chund Podar v. Ramanath Tagore (3) and 
others had, in 1849, conclusively settled the effect of the 17th sec- 
tion of statute 21 Geo. III., c. 70, and should have felt no hesita- 
tion in dismissing thesuit. I was pressed, however, with the recent 
judgment of the High Court in the case of S. M. Jagadamba Dasi 
v. Grob (4), in which a decidedly contrary opinion appears 
to be expressed. I therefore dismissed the case, but in doing so 
gave judgment contingent upon the opinion of the High Court 
upon the question— 

«Whether the 4th section of the Statute of Frauds does not 
apply to suits in which the defendant is a Hindu. 

“ Should the Hon’ble the Judges be of opinion that that section 
is not applicable, I shall proceed to hear the case on its merits,” 


Mr. Phillips for the plaintifi—The law of the Small Cause 
Court, in cases like this, is substantially the same as that of the 
late Supreme Court. The statute 21 George III., o. 70, s. 
17, applies to Small Cause Courts as much as to the 
Supreme Courts or to the High Courts now; and even if the Sta- 
tute of Frauds, section 4, is a law of procedure of this Court in 
matters of contract or questions of usage between Mahomedans 


(1) 12 C. B., 801. (3) 1 T. & B., 181. 
(2) 1 Ind. Jur., O. 8 , 70; 8. C, 1 Hyde, 51. (4) Ante, p. 639. 
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or Gentus, that section (17) would prevail over the law 
of procedure. But section 4 of the Statute of Frauds is not a 
law of procedure here in cases where the defendant is a Hindu 


ora Mahomedan. It is a law affecting the contract itself, which, - 


without a memorandum in accordance with section 4 of the 
statute, is invalid, and cannot be sued on. The Law of Limitation 
is different: a plaintiff can avoid that by bringing his action 
within the time limited; but here there could be no avoidance 
by the plaintiff; and if the defendant refused to sign a memo- 
randum in accordance with the statute, the plaintiff would have 
no remedy; compliance with the statute being necessary, not to 
evidence the contract, but to constitute it—Lloyd v. Guibert (1); 
and this is the distinction between cases where the doctrine of 
the lez fori applies, and where it does not. If there have been 
and cannot be any remedy, it does not apply. It applies in the 
case of foreigners, because they have their remedy in the Courts 
of their own country—Lerouz v. Brown (2), per Maule and Jor- 
vis, JJ. If the statute be a law of procedure in England, it is not 
“necessarily so stricta law here. Section 17 has been held not to 
apply to Hindus—Borrodaile v. Chainsook Buxyram (3), Mut- 
tiya Pillai v. Western (4), and in Jagadamba Dasi v. Grob (5); 
section 4 was held not to apply to a Hindu. The case of Le- 
roux v. Brown (2) does not stand unchallenged—Mostyn v. Fa- 
brigas (6), Gibson v. Holland (7), Williams v. Wheeler (8). 


Mr. Moodie for the defendant.—It is said there would be 
a hardship to the plaintiff in such & case as this in having no 
remedy ; but if so, it arises from his own fault, for he might have 
made the contract in writing; the contract, though it cannot 
be enforced, may be used for other purposes, and is not ab- 
solutely no contract at all—Lavery v. Turley (9), where a 
verbal contract was admitted in evidence. If the 4th section of 
the Statute of Frauds is a law of procedure for British subjects 


0) 1L. R, Q. B, 116. (6) 1 Smith’s L. C., 623. 
(2) 12 0. B., 827. (7) 1 L. R, ©. P., 8. 

(3) 1 Hyde, 63. (8) 8 C. B., N. 8,318. 
(4) 1 Mad. H. C., 27. (9) 30 L. J. Exch., 49. 


(5) Ante, p. 639. 
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1870 here, it must also be a law of proceduré to all who come under the 
Nuxnax jurisdiction of the Court, for the Court will’not change its pro-. 
v. cedure to suit different classes of persons. The point has 
a total never been directly decided until very lately. In Borrodaile v. 
Chainsook Buxyram (1), it was held that the 17th section of the 
Statute of Frauds did not apply to Hindus: In Ramsagur Dutt 

v. Nobogopaul Mookerjee (2), the question arose, but the case 

was decided on another point. In Mutiiya Pillai v. Western (3), 

the defendant was a British subject. The only direct deci- 

sion on the point is that of Norman, J., in Jagadamba Dasi 

v. Grob (4), where it was held that the 4th section is inappli- 

cable to Hindus. As part of the lex fort, the 4th section is 
applicable to Hindus. Itis part of the lex fori in England— 
Leroux v. Brown (5), where the Judges were unanimous. 
Doubt has been thrown on that decision by Willes, J. in Wil- 

liams v. Wheeler (6); but until overruled, it is an authority. 
Section 4 was introduced into this country as part of the lex fori, 

and applies to British subjects. Butif introduced as part of the 

lex fori, it has become a part of the law. of procedure of this 
Court, and as such applies to Hindus, as wellas British subjects. 

To hold the contrary would be to overrule the case of Lerour v. 
Brown (5). The arguments used on the other side would be as 
applicable to the Statute of Frauds as to the Law of Limitation, 

and the old Law of Limitation, 2] Jac. IL, c. 16, was held to 

apply to Hindus as part of the lex fori—Luckmaboye v. Lulloobhoy 
Mottichund (7). Hindus and Mahomedans are not exempted’ 

from the effect of the lez fori, even by statute 21 Geo. III., 

c 70, 8. 17 — Beerchund Podar v. Ramanath Tagore (8). 
[Puear, J.—How was the effect of the Statute of Limitations as 

a law of procedure affected by the passing of Act VIII of 
1859?] There was nothing inconsistent in their being together 
partof the law of procedure; but anew law, Act XIV of 1859, 

was passed, making the other inapplicable here; so there is no 
inconsistency in the 4th section of the Statute of Frauds and Act 


(lj 1 Ind. Jur., O. 8., 70; 8. C., 1 Hyde, 51. (5) 12 C. B., 827. 

._ (2) Bourke’s Rep., 367. (6) 8 C. B, N. S., 316. 
(3) 1 Mad. H. C., 27. (7) 5 Moore’s I. A., 235. 
(4) Ante, p. 639. (8) 1 T. & B., 131, 
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VIII of 1859 existing together as part of the law of procedure. 1870 

In the charters creating the Mayors Courts, 13 Geo. I., hace’ 

c. 13, and in that creating the Courts of Requests, 26 Geo. II., v. 
ISWARIPRASAD 

c. 27, there are no exceptions in favor of Hindus and Mahos Paonost, 

medans, as in the charter of the Supreme Court. The law of 

the Small Cause Courts would be the same as that under these 

two charters, so that, though section 4 of the Statute of 

Frauds might not apply to the Supreme Court, in the charter 

of which there is an exception, yet it would in the Small Cause 

Court. [Coucm, C. J.—The Small Cause Court is governed 

by Act IX of 1850, and that Act says the law shall be the 

same as that of the Supreme Court. | 


Mr. Phillips in reply.—In some respects English procedure 
has not been introduced hers. It is only introduced as far as it 
is applicable: Lavery v. Turley (1) is a case in favor of my 
contention. i 


` 


The opinions of the learned Judges were as follows :— 


Coucu, C. J.—The First Judge of the Small Cause Court 
has referred, for the opinion of this Court, the question whether 
the 4th section of the Statute of Frauds does not apply to suite 
in which the defendant is a Hindu, having held upon the au- 
thority of the case of Leroux v. Brown (2) that it does apply. 
In that case it was held that the 4th section of the statute, unlike 
the 17th, had reference to the mode of procedure, and not to the A 
formality of the contract, and consequently that an action would 
not lie in the Courts of England to enforce an agreement made 
in France (and valid there), which, if made in England, could 
not, by reason of the Statute of Frauds, have been sued upon. 
Although this decision has been questioned on more than one 
occasion by an eminent Judge, Mr. Justice Willes, it has not 
been overruled, and the First Judge was no doubt at liberty to 
found his decision upon it. We must, however, see whether it is 
really a binding authority upon the question which has been 
put. The Statute of Frauds must be considered to have been 


(1) 30 L. J. Exch., 49. (2) 12 C. B,, 801. 
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introduced into Calcutta as part. ee one English law by the 
charter of George the First, by which, in the year 1726, the May- 
or’s Court was established—Advocate-General of Bengal v. Ranee 
Surnomoyee Dossee(1). Now I cannot suppose that, when it was 
introduced, any distinction was made between the 4th and 
the 17th sections, and that one was introduced as alaw of pro- 
cedure, and the other as a law affecting the formalities of the 
contract. No case had then been decided in the English Courts in 
which such a distinction was made; and Mr. Justice Story, in his 
Conflict of Laws, section 262, classes the two sections together, as 
the effect of saying that no action shall be brought whereby to 
charge any person upon any of the contracts described in the 
4th section is practically the same as saying that the contract 
shall not be allowed to be good; itis not unlikely that the dis-. 
tinction which was made by the Court in Leroux v. Brown (2) 
would not occur to him. Mr. Justice Maule in that case says :— 
“Tt may be that the words used operating on contracts made in 
“ England render them void.” In the case of Muttiya Pillai v. 
Western (3), in which the defendant was a British-born subject, 
the Court of Small Causes at Tanjore held that the 4th section of 
the Statute of Frauds was applicable. This decision cannot be 
supported if the 4th section is only a law of procedure, as no part 
of the Statute of Frauds has ever been made part of the pro- . 
cedure of a mofussil Small Cause Court. In Borrodaile v. Chain- 
sook Buxyram (4), Mr. Justice Wells says :—“ It is remarkable 
“that, from the time of the passing of the 21 Geo. III., c. 70, 
“down to the present time, the Statute of Frauds has never been 
* pleaded as a defence on behalf of a Hindu or Mahomedan; and 
e this is a strong circumstance to show that the view I take of 
“the law is the correct one, as many cases must have occurred in 
«which the defence might have been raised if applicable to Hin- 
*dusand Mahomedans.” If the 4th section has been considered in 
India not a law of procedure, but as of the same nature as the 
17th section, which it certainly appears to me it has, notwith- 
standing the difference in the language of the two sections, 
Ido not think we are bound, upon a decision of an English 


(1) 9 Moore’s I. A , 426. (8) 1 Mad. H. Èu 27. 
(2) 12 O. B., 801; seo p. 805. (4) 1 Hyde, 63. 
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Court, to alter that state of the law when the effect would really 1870 
be to make the law of contract for Hindus and Mahomedans in Sis 
the presidency towns different from what it is in the mofussil. ee ew 
I also think that, as the intention of the 17th section of the Pacuunr, 
21 Geo. ILI., s. 70, was to preserve to the natives of India their 

own laws and usages in questions of inheritance and succession, 

and matters of contract and dealing between party and party, it 

may be construed so as to include the proofs or authentication of 

the contract as being necessary to its validity. They differ from 

the limitation of ‘the time for bringing a suit upon it. In section 

260, Conflict of Laws, Mr. Justice Story says :— Another rule 
“naturally following, or rather illustrative of that already stated, 
“respecting the validity of contracts, is that all the formalities, 

“ proofs, or authentications of them, which are required by the 

“ lez loci, are indispensable to their validity everywhere else ;” and 

there is a difference of opinion whether the mode of proof is to be 

deemed part of the vinculum obligation is—Westlake on Private 
International Law, 160. It remains to mention the case of Manihja 
Mehervanji v. Rahimtulla Alubhai (1), in which it was held by the 
Supreme Court of Bombay, on a case referred by the First Judge 

of the Court of Small Causes, that the 4th section of the Statute of 
Fraudsis not applicable to Mahomedans. For the above reasons, 

I am of opinion that the judgment in the Small Cause Court must 

be reversed, and’a new trial ordered, and that the defendant 

should pay the costs of reserving this case. 


Puear, J.—I agree with the Chief Justice, but I desire to 
guard myself from being supposed to throw doubt upon the cor- 
rectness of the decision in Lerour v. Brown (2), 80 far as that 
decision goes to lay down that the enactment of the 4th section of 
the Statute of Frauds is substantially a rule of procedure. In- 
deed, the more closely the section is looked into and considered, 
the more nearly impossible it becomes, as it seems to me, to class 
it under any other head. 

It is paralleled, I thinks with such a rule as that which would 
disqualify parties to a suit from being witnesses in their own be- 
half. The effect of this rule in cases of any parol contract, to 
which the party alone could speak, would be precisely analogous 


(1) 1 Bom. H. O. Rep., 2nd. ed. (Appx.), 1. (2) 12 O B., 801. 
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1870 to that of the 4th section of the Statute of Frauds, for obvi- 
Nena ously the aggrieved party would be deprived by it of the only 
? means which he possessed of proving his contract; and I sup- 


ISWARIPRASAD 
Paonugt pose no one would consider a rule which disqualified a certain 
class of persong from appearing as witnesses to be anything 
other than a rule of procedure. But assuming the section to be, 
strictly speaking, simply a rule of procedure, another question 
arises, which I take to be the cardinal question in this matter ; 
for let us look at the immediate consequences of the rule. We 
see that it renders it impossible ab initio for the parties to a cer- 
tain sort of parol contracts to enforce their rights in a Court of 
law; it does not come in ipso facto likea law of limitation; 
it does not leave the party who may desire to make himself safe 
the opportunity of doing so within any period following on the 
contract: if the other contractor will sign a memorandum, all 
well and good; but one of the parties alone cannot of bimself do 
anything to mend his position. A rule of this nature, pregnant 
with these consequences, does directly affect the potential rights 
of parties under the contract from the very moment of the incep- 
tion thereof; and if it thus operates to deprive the parties of 
rights, which but for it they would enjoy, by virtue of any special 
law governing the contract, then the rule of procedure is in con- 
flict with that law upon the very merits of the matter between 
the parties. At such a point it may, I think, well be questioned 
whether the principles which admittedly guide the Courts of all 
countries in the administration of justice under a conflict of law, 
do not in truth necessitate the abandonment of the rule of pro- 
cedure in favor of the law of the contract. The Court of Com- 
mon Pleas, in Leroux v. Brown (1), no doubt went the length of 
holding that the rule of procedure, must still be maintained. 
I think I should hesitate a long time before I should be able to 
bring myself to concur in that conclusion. Fortunately, how-. 
ever, the case before us has elements in it which materially dis- 
tinguish it from that of Lerouz v. Brown (1). The two laws, 
which are here taken to be in conflict, are laws of the same 
country and ruling power, not of different countries. 
The mode in which these laws are to be adjusted, or to be 


(1) 12 C. B., 801. 
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subordinated the one to the other, muet be ascertained by giving _ 1870 
a reasonable construction to all parts of the law prevailing Neavist 
here which bear upon the point; and I need hardly say that, if eee 
possible, the law should be construed in such a way as to give a Paouurn 
remedy to aggrieved persons rather than to take it away. Now, 

looking at the question in this light, we find ourselves immedi- 

ately in front of the enactment, section 17 of 21 Geo. III., c. 70, 

the words of which are :— 

«c Provided always, and be it enacted that the Supreme Court 

“of Judicature at Fort William in Bengal shall have power and 
“ authority to hear and determine in such manner as is provid- 
“ed for that purpose in the Letters Patent all and all manner of 
“actions and suits against all and singular the inhabitants of the 
“city of Calcutta, provided that their inheritance and succession 
“to lands, rents, and goods, and all matters of contract and dealing 
“between party and party shall be determined, in the case of 
* Mahomedans, by the laws and usages of Mahomedans; and in 
“the case of Gentus, by the laws and usages of Gentus, &c.” 

Now it is at once apparent that, while the first part of this 
section makes the manner of hearing and determining, which 
comprises the procedure of the Supreme Court (and therefore 
impliedly in my opinion the 4th section of the Statute of Frauds), 
generally applicable to the actions and suits to which it refers, 
the latter part expressly cuts this down by the proviso that, in 
the case of Gentus, all matters of contract and dealing between 
party and party shall be determined by the laws and usages of 
Gentus; in other words, the rule of procedure, if it affects the 
original rights of the parties, must, in the event of conflict, give 
way to the law and usages of the Gentus. It appears to me 
that this section makes the present case perfectly clear. 

The operation of the 4th section of the Statute of Frauds, in 
the matter of a parol contract between Hindus, would be practi- 
cally to prevent rights from arising and being recognized, while - 
the laws and usages of Hindus could be supported and enforced, 
consequently the section must not in such a case be allowed to 
operate. 

I concur with the Chief Justice as to the order which must 
be passed. 
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Before Sir Richard Couch, Kt, Chief Justice, and Justice Sir C. P. Hob- 
house, Bart, 


KARUNAKAR MAHATI (Derenpanr) v. NILADHRO CHOWDHRY 
(Praintirr).* 


Mokurrari Istemrari Potta—Perpetual Lease—Regulation XIV of 1812. 


A remindar in the District of Cuttack granted the following lease :—~ 

“Tn the chawd-nak 1286 Amli, 17th day of the month of Brisa, Sri Hart 
* Chuckerbutty grants to Nared Manti this istemrari (permanent) potta, For that I. 
“execute istemrari potta of my Khardigi Ayma in Mauza Bhimpur. Jote land 
“ measuring four bigas, being previously to this in our occupation, you will cultivate 
“ and cause to be cultivated hereafter. Mokurrari (fixed) rent at rupees 8-12 sicca you 
“will pay from year to year. In case of flood or drought, you will be allowed a 
“redaction of ront according as sach redaction will be allowed to others. To this 
“ Hari Chuckerbutty assents.” A subsequent purchaser of the zemindari right 
obtained a fresh settlement of the zemindari under Government. The son and 
grandson of the grantee held successively under the lease. 

In a suit by the zemindar against the holder for enhancement of rent, held, that 
the potta was a hereditary lease fixing the rent in perpetuity, and that it was binding 
on the representatives of the grantor (1). 


Tars was a suit for obtaining a kabuliet at an enhanced rate 
of rent. 

The defendant set up in his written statement that he held 
the land under an istemrari potta, and therefore was not liable 
to pay rent at an enhanced rate. 

The following is a translation of the potta from the original 
Oorya :— 


“In the chawd-nak 1236 Auli, 17th day of the month of 


“ Brisa (Taurus), Sri Hari Chuckerbutty grants to Nared 
“ Manti this istemrari potta. For that I execute .istemrari 
“ potta of my Khardigi Ayma in Mauza Bhimpur. Jote land 
‘“ measuring four bigas, being previously to this in our occupation, 


* Special Appeal, No. 3027 of 1889, from a decrees of the Judge of Cuttack, | 


dated the 20th September 1869, reversing a decreo of the Deputy Collector of that 
district, dated the 20th July 1869. 


(1) See Kailash Chandra Roy v. Hiralal Seal, 2 B. L. R., A. C:, 93, 
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“ you will cultivate and causeto be cultivated hereafter, Mokur- . 


“ rari rent at rupees 8-12 sicca you will pay from year to year. Ka 


“In case of flood or drought, you will be allowed a reduction 
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“of rent according as such reduction will be allowed to others. Cxowpney. 


“ To this Hari Chuckerbutty assents.” 

The Deputy Collector held that the potta was valid; that 
under the terms thereof, the tenure had been created istemrari 
(permanent), and the rate of rent mokurrari (fixed); and that 
therefore the defendant was not liable to pay rent at an enhanced 
rate, He dismissed the plaintiff’s suit, 

On appeal, the Judge found that the potta relied upon by the 
defendant had been granted in 1236 (1829) to the grandfather 
of the defendant; that the lands had been held under it; that the 
term “ istemrari” was used in the potta, but that this could not 
protect the tenure from enhancement, as none of the lands in 
Orissa were permanently settled, and therefore no perpetual 
lease could be legally granted, and that all inferior leases ter- 
minated with the termination of the engagements for those lands 
with Government; that, in the wording of the potta, there was 
no provision made for the lands being heritable; that the potta 
was not granted from father to son, but merely to the grantee ; 
and that as the engagement between the Government and the 
former proprietors ‘of the land terminated at the end of 1274 
(1867), and as a fresh engagement had been entered into from 
the commencement of 1275 (1868), and as the present proprietor 
(the plaintiff) had purchased the lands in 1274 (1867), the potta 
was not binding on him longer than 1274 (1867). He accord- 
ingly held that the tenure was liable to enhancement, and re- 
versed the order of the lower Court. 

The defendant appealed to the High Court. : 

Baboo Mahendra Lal Mitter (for the appellant) contended 
that the terms of the potta clearly conveyed an hereditary and a 
permanent interest; that the words “istemrari” and “ mokurrari” 
used in the potta signified such a right, and cited Mussamut 
Lakhu Kowar v. Roy Hari Krishna Singh (1); that even if 


(1) 3 B. L. R, A.O,, 226. 
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there be any doubt ns to the constrection of the potta, the fact 
of the tenure descending from father to son, from generation to 
generation, without any variation of rent, was strong evidence 
of its hereditary and permanent character—Baboo Gopal Lall 
Thakoor v. Teluckchunder Rai (1); Raja Satyasaran Ghosal 
v. Mahesh Chandra Mitter (2); that even if the grantor’s potta 
settled with Government for a limited period, he could not, on 
that ground, repudiate his own act, and annul the potta which 
he himself had granted, on the ground that he had no right 
to grant the same; that the words of the Regulation XIV 
of 1812 that any such grant shall be “ noll and void” mean that 
it shall be null and void as against Government or any person 
claiming through Government—Mutty Lall Sen Gywal v. Desh- 
kar Roy (3); Ranee Surnomoyee v. Maharajah Suttees Chunder 
Roy Buhadoor (4). 


Baboo Taraknath Sen for the respondent contended that, 
under section 3, Regulation XIV of 1812, the potta was null and 
void; that the grantor had no power to grant a lease beyond the 
period for which he himself had obtained a settlement under Go- 
vernment. He had no power, under the law, to fix the rent 
beyond his own term, and any infringement of the law renders the 
act void. Under its terms, the potta was not a perpetual 
lease; and, as a fresh settlement had been entered into by the 
present proprietor with Government, the act of his vendor could 
not be binding on him. 


The judgment of the Court was delivered by 


Coucu, C. J.—In this case, in the potta itself, the parties 
to it describe it as an istemrari potta, and its terms are :— In 
«c future you shall cultivate the lands, and a mokurrari rent of 
“c rupees 8-12 every year you shall pay,” followed by a provision 
for a remission in case of drought or flood. If the intention of 
the parties that the potta should be perpetual is not sufficiently 
shown by the use of the word “istemrari,” the potta may be 


(1) 10 Moore’s I, A., 191. (8) Case No, 1116 of 1862; Dec. 14th, 1867. 
(2) 2 B. L. R, P, C., 27. (4) 10 Moore’s L A., 128, 
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explained by what has been done under it, and the fact that the 
land has been allowed to descend from defendant’s grandfather 
to his father, and from him to the defendant, shows that it was 
intended to be hereditary, although it contains no words to that 
effect, and the Judge was wrong in laying any stress upon that 
omission. 

The principle that the absence of words importing the here- 
ditary character of the tenure may be supplied by evidence of 
long and uninterrupted enjoyment, and of the descent of the 
tenure from father to son was laid down by the Privy Council in 
Baboo Gopal Lall Thakoor v. Teluckchunder Rai(1)andin Rajah 
Satyasaran Ghosal v. Mahesh Chandra Mitter (2). In both 
those cases the enjoyment had been much longer than in the pre- 
sent; but the word “ istemrari” had not been used as it is here. 
That word shows an intention that the lease should be perpetual; 
and if it were so, the hereditary character would follow from it. 
In Mussamut Lakhu Kowar v. Roy Harikrishna Singh (3), it was 
held that the words “ mokurrari” and “ istemrari” in a potta must 
be taken in themselves to convey an hereditary right in perpetuity. 

The objection that the rent is not fixed, because there is a 
provision for a remission, is of no weight, nor can the plaintff, 
because there has been a new settlement, say that he is not 
bound by the potta. The new settlement has been made with 
him as representing the holder under the former settlement, and 
he cannot take the benefit of that representation, without taking 
the burden also. He must, like any other heir, be bound by the 
acts of the ancestor from whom he derives the estate. 

But it was also objected that this potta was rendered null and 
void by Regulation XIV of 1812, section 3, and upon this point 
ave took time to consider our judgment. By that Regulation 
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it is provided that (section 2) “ no zemindar or -other proprietor 


“ of land in the Ceded and Conquered Provinces shall grant leases 
“or fix the rent of any land tenure for a term exceeding ten 
“years, or if the term of his own engagement with Government 
* be less than ten years, extending beyond such leas term ;” (eec- 
` tion 3) “ any evasion of this prohibition by entering into separate 


(1) 10 Moore’s I. A. 191. (3) 3 B. L. R., A. C., 226. 
(2) 2 B. L. R, P. C, 27. 
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“@ngagemerits or leases to take effect successively, or by dating 
“an engagement or lease on a day other than that-on which it 
“was actually executed, or by any other device, shall be consi- 
* dered as an infringement of it; and every lease or engagement 
* fixing therent, which has been or shall be concluded or granted 
“in opposition to this prohibition, is declared to be null and void.” 

Now it is a rule that the preamble of a Statute may be resorted 
to in restraint of the generality of the enacting clause, when 
it would be inconvenient if not restrained. The allowing the 
grantor of a potta at any time, no matter how long after it was 
granted, to avail himself of this Regulation to nullify his deliberate, 
act is, we think, an inconvenience which justifies our resorting 
to the preamble of the Regulation. That says :—‘ Whereas it 
“ig enacted by section 2, Regulation V of 1812, that proprietors 
“of lands shall be competent to grant leases for any period 
“ which they may deem most convenient to themselves and ten- 
“ants, and most conducive to the improvement of their estates ; 
“ and whereas Regulations IX and X of 1812 contain rules under 
“which the settlement which had been made in perpetuity in 
“ the Ceded and Conquered Provinces, with the reserve of the 
“ approval of the ILonorable the Court of Directors, is subject 
“to considerable modifications and restrictions; and whereas 
“these rules consequently create a necessity for limiting the 
“ power granted by section 2, Regulation V of 1812, as above 
“ noticed,—the following rules have been enacted to be imme- 
“ diately in force in the Ceded and Conquered Provinces, includ- 
“ing the territory ceded by His’ Highness the Peishwa in 
“ Bundlecund, the District of Cuttack, and the pergunnas for- 
“ merly dependent on that district, but now annexed to the Zilla 
“of Midnapore.” 

The reason for making the Regulation is the necessity created 
by the rules in Regulations IX and X of 1812, and the term of 
ten years is fixed upon, as the settlement then in force was for 
ten years. When the period of the settlement had been extended, 
we find Regulation XIV of 1812 modified accordingly by Act 
XVI of 1842. The proper construction of the Regulation seems 
to be that the lease was to be null and void as against the Go- 
vernment, but not as against the lessor. 
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The decision of the Privy Council in Ranee Surnomoyee v. 
Maharajah Sutteeschunder Roy (1) was upon this principle, 
and the case of the Statute of Ist Eliz., e. XIX, s. 6, re- 
ferred to in, the judgment, is closely applicable to the case now 
before us, The words of that statute are “shall be utterly 
“void, and of none effect to all intents, constructions, and 
 purposes;” and it was held that the “ lease or grant is not void 
“ or voidable by the Bishop himself who made it, but remains 
œ“ good against him during such time as he continues Bishop;” and 
Ta reason given is, “ because such leases or grants were zod at 
‘the common law, and the statutes were made only for the 
“ benefit of the successors, that they should not: be bound by 
“those acts of their predecessors which might turn to their 
‘© prejudice and disadvantage; but not to give the Bishop himself 
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power to avoid or derogate from his own acts, which would be - 


“ against all rules, both of law and equity, and therefore was 
* not within the meaning of the said statutes; for then he would 
“be empowered by Act of Parliament to do wrong to other 
‘persons, which it cannot be presumed the Parliament intended 
“to allow”—-Bacon’s Abridgment, Title Leases and Terms for 
Years, H). 

We are of opinion that the Judge was wrong in reversing the 
decision of the Deputy Collector who had held the potta to be 
valid, and that the Judge’s decision must be reversed, and the 
respondent must pay the costs of this appeal, and of the appeal 
in the lower Appellate Court. ` 

Judgment reversed. 


(2) 10 Moore’s I. A., 123. 
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[FULL BENCH.] 


Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice L. S. Jackson, and Mr. Justice Phear. 


THE QUEEN v. DHONA BHOOYA awo orHens.* 


(Criminal Procedure Code) Act VITI of 1869, ss. 445A, 445 C— Deputy 
Commissioner—Appeal. 


The right of appeal to the High Court given by section 445 C of the Criminal 
Procedure Code to persons convicted on a trial held by an officer invested with the 
power described in section 445 A, is confined to cases in which the officer has exer- 
cised that power, 


THIs case was referred to a Full Bench under the following 
orders by 


L. S. Jackson, J.—This is an appeal against a conviction be- 
fore the Deputy Commissioner of Singbhoom. The prisoners 
having been found guilty of committing house-trespass by night, in 
order to the commission of theft, under section 457 of the Indian 
Penal Code, were sentenced respectively to one year and 
two years’ rigorous imprisonment; in the latter case, corporal 
punishment was superadded. The appeal of the prisoners has been 
transmitted to this Court apparently on the ground that the 
Deputy Commissioner is an officer invested with the powers 
conferred by section 445A of the Code of be Procedure 
amended by Act VIII of 1869.: 

There is nothing upon the record that I can find to show, that 
the particular Deputy Commissioner is invested with the powers 
in question, but, assuming that he is so, it appears to me for more 
than one reason that the appeal does not lie to the High Court. 
In the first place, in deciding the case of the prisoners, the Deputy 
Commissioner does not appear to have exercised those powers 
at all. The case was referred to him by a subordinate Magis- 
trate, under section 277 of the Code of Criminal Procedure, 
which directs that when a subordinate “ Magistrate shall consider 


* Criminal Appeal, No. 488 of 1870, from an order passed by the Deputy Oommis- 
sioner of Singbhoom, dated the 6th July 1870. 
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* the offence established against the accused person to call for 
“a more severe punishment than he is competent to adjudge, he 
“shall record the finding and submit his proceedings to the 
“ Magistrate to whom he is subordinate, and such Magistrate 
*‘ shall pass such sentence or order in the case as he may deem 
“ proper, and as shall be according to law.” I apprehend, there- 
fore, that this conviction was made by the Deputy Commissioner 
in the course of his ordinary jurisdiction and duties as a Magis- 
trate, and that, accordingly, the appeal would lie to the Court of 
Session. 

But, even if it appeared that he had, in dealing with this case, 
exercised the jurisdiction specified in section 445A, FE should 
still think that the appeal would not lie to the High Court. 
Section 445B. provides that “such chief officer shall try as a 
* Court of Session, offences which, under the schedule hereto 
“ annexed, are triable by a Court of Session only, andin such 
“ trials shall be guided by the rules contained in Chapter XXV 
“ of this Code;” and immediately following that is the section 
445C which declares that “ any person convicted on a trial held 
“ by any officer invested with the power described in section 
“445A may appeal to the High Court, and no appeal against 
“such conviction shall lie to the Court of Session.” 

The result of these provisions is that two procedures are pro- 
vided for an officer exercising the powers in question. One in 
respect of offences which are triable by a Court of Session 
only, and in respect of which offences he is required to try the 
accused as a Court of Session; but in regard to offences in 
which the Magistrate has concurrent jurisdiction with the Court 
of Session, apparently he has to try them as a Magistrate, but 
with the increased powers conferred by section 445A. I incline 
to think that the words “convicted on a trial” in section 445C, 
refer, if not to trials held by such officer as a Court of Session, 
at all events exclusively to cases in which he has exercised the 
powers conferred by section 445A ; and that where he has not 
acted in the exercise of those powers, but merely in the exercise 
of his jurisdiction as a Magistrate, the appeal will lie as in the 
case of other Magistrates to the Court of Session. 

I am also of opinion that the word “ trial” refers to the trials 
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mentioned in the preceding clause, and that “ any person convict- 
ed on atrial” held by such officer, means on a trial held by the 
officer as a Court of Session. 

It appears that, in other cases of like appeals, several Division 
Benches of this Court have entertained the appeal, and therefore 
it seems to be necessary to refer the point for the decision of a 
Full Bench. It is a matter of importance, because if the High 
Court be required to hear appeals from Magistrates who are 
invested with this jurisdiction, no matter what the nature of the 
offence or the amount of punishment may be, a very consider- 
able amount of additional business will be thrown upon the 
Court. 


Mirrer, J.—I concur in the order of reference, but I express’ 
no opinion on the point referred. > R 


The opinion of the Full Bench was delivered by 


JACKSON, J.— We. are of opinion that an appeal lies to the 
High Court, only when the conviction has been come to under 
the powers specified in section 445A, Act VIII of 1869. 


Before Sir Richard Couch, Kt., Chief Justice, Mr. Jushce Bayley, Mr. Justice 
Kemp, Mr. Justice L. S. Jackson, and Mr, Justice Phear. 


THE QUEEN v. NARAYAN NAIK anD axortuer.* 


Code of Crimmal Procedure ( Act XXV of 1861), Chap. XI— Complaint, Irre- 
gulurity in recor ding— Power of the Court of Session. 


A Court of Session is competent to proceed to the trial of a prisoner brought 
before it upon a charge by a Magnstrate authorized to make a commitment, though 
the complaint or authorization be contained only in a letter from the Judge of that 
Court to the Magistrate of the district, sent with the record of the case, notwith- 
standing an irregularity or defect of form in recording the complaint. 

The complaint or authorization of the Oonrt before which, or against the autho- 
rity of which, an offence mentioned in Chap. XI of the Code of Criminal Proce- 
dure is alleged to have been committed, is a sufficient warrant for commencement 
of criminal proceedings. 

The Queen v. Mahim Chandra Chuckerbutty (1) overruled, 


* Case called for from the Sessions Judge of Cuttack, on revision of the Jail 
Delivery Statements of his District for the month of May last. 


(1) 3 B. L. R., A. Cr, 67. 
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Tar following questions were referred to a Full Bench by 
L. S. Jackson and Mirrer, JJ. 
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ceed to the trial of a prisoner brought before it upon the charge 
of a Magistrate who is authorised to make a commitment, 
although it should be objected that there has been some irregu- 
larity or defect of form in recording the complaint. ; 
2nd.—Whether in the class of cases to which the 11th Chapter 
of the Code of Criminal Procedure relates, the complaint or 
authorization of the Court, before which or against the authority 
of which such offence is alleged to have been committed, is not 
sufficient warrant for commencement of criminal proceedings. 


The questions were referred under the following remarks by 


L. S. Jackson, J.—The case of Narayan Naik and Ram Naik 
was called for by this Court on a review of the abstract state- 
ments of the Court of Session of Zilla Cuttack, The proceedings 
having come up, it appears that these persons were severally 
charged with having given false evidence in a judicial proceed- 
ing under section 193, Indian Penal Code, and that the Court 
of Session, without proceeding to trial, has discharged the 
accused persons on the ground of certain irregularities set forth 
fully in the case of Narayan Naik, on reference to the judgment 
in which case that of Ram Naik has been disposed of. 

It seems that these persons gave the evidence which was 
charged as being false before the Deputy Magistrate, who, after 
disposing of the case in which the evidence was given, sent the 
record to the Magistrate of the district with a letter saying that 
he charged the prisoners with giving false evidence. Thereupon 
the Magistrate made an order referring the case to another 
Deputy Magistrate,.who thereupon summoned the parties, and 
after taking evidence committed the prisoners to the Sessions, 

The Judge is of opinion that as no formal complaint was 
made under section 66, Code of Criminal Procedure, nor charge 
preferred under section 135 before the Police, the Deputy 
Magistrate or the Magistrate of the district was not authorised 
to take up the case, and consequently the preliminary proceed- 
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ings were illegal and void, and the commitment also illegal. 
He comes to this conclusion on the authority of the case of 
The Queen v. Mahim Chandra Chuckerbutty (1), in which the 
prisoners, who had been convicted under the 183rd and other 
sections of the Indian Penal Code, had their conviction quashed, 
and were. discharged, 

The. decision in question was one of Justices Kemp and 
Markby. It has, undoubtedly, gone the length of holding that 
no trial in a Court of Session can be properly held in which 
the proceedings had not commenced in one of the three modes 
described in sections 66, 68, and 135, Code of Criminal Pro- 
cedure. 

With great respect to the learned Judges who held this 
opinion, it seems to me that Courts of Session are required to 


take cognizance of offences upon a charge preferred by a Magis- 


trate empowered under the Code to make commitments to such 
Courts, and that if such commitment has been made, and the 
trial in the Court of Session has been properly held, the accused 
person should not be allowed to have the trial and conviction 
quashed upon the ground of any defect in the mode of record- 
ing the original complaint; and it also appears to me that in the 
class of cases referred to in section 169, the letter of the Deputy 
Magistrate, before whom the alleged false evidence was given, 
was an amply sufficient ground for the commencement of the 
proceedings. I should have thought, if it had not been for the 
decision already cited, that in the case of offences specified in 
section 168 of the Code of Criminal Procedure, the letter of 
the Judge of the Court of Small Causes, which was the founda- 
tion of the proceedings in that case, was still more abundantly 
sufficient, because the Code says that “a charge of contempt of 
“ the lawful authority of any Court or public servant shall not be 
“ entertained in any Criminal Court except with the sanction or 
“on the complaint of the Court or public servant concerned.” It 
appears to me that when that Court addresses a public proceed- 
ing to the Magistrate complaining of the offence described, that 
that is a sufficient foundation for criminal proceedings, and 
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that the Judge of that Court is not bound to come before the’ 1870 
Magistrate and lodge a complaint and sign it ia the ordinary Qvsex 
manner, though it might be necessary for him to give evidence. es 
But even if the recording of a complaint were prescribed, 
it seems to me that the omission to record such a complaint, 
through the usual forms, would not be a ground on which the 
prisoner would be entitled to have the conviction set aside. If 
this case had come before me, and the case of The Queen v. 
Mahim Chandra Chuckerbutty (1) had not occurred, I should 
certainly have been disposed to set aside the order of the Ses- 
sions Judge, and to direct the prisoners to be tried. It appears 
to me that we canuot make that order without coming in direct 
conflict with the ruling referred to; and therefore it is neces- 
sary to make a reference in this case to a Full Bench. 
The opinion of the Full Bench was delivered by 
L. S. Jackson, J.—We are of opinion that the Court of Ses- 
sion is competent and ought to proceed to the trial of a prisoner 
who is brought before it upon a charge exhibited by a Magis- 
trate who is authorized to make a commitment, notwithstanding 
any irregularity or defect of form in recording the complaint. 
Also that, in the class of cases specified in the second question 
referred, the complaint or authorization of the Court concerned 


is a sufficient warrant for the commencement of criminal pro- 
ceedings, 


[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr. Justice Markby. 
BABOO’MOHAN LAL BHAYA GYAL AND ANOTHER (PLAINTIFFS) v. 


1870 
LACHMAN LAL (Durenpanr).* June 22. 
Act VIII of 1859, s. 2—Act XIV of 1859, s. 1— Cause of Action— 
i Res Judioata. 


A., a Hindu of Gya, died, leaving a sister B., and C. the son of a decensed sister. 
On A.’s death. B. took possession of the property left by A. In a snit by C. against B. 
for recovery of possession thereof, as heir to his maternal uncle, the Court of first 


* Regular Appeal, No. 8 of 1870, from a decree of the Subordinate Judge of Gya, 
dated the 2nd October 1869. 


(1) 3 B. L. R, A. Cr, 67. 
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instance held that B, should retain possession of the property during her life-time, 


Banoo Monax Without power of waste ; and that on her death, O. should be entitled to the possession 
Lau BHAYA thereof. This was reversed by the High Court on appeal, who held that “ the decree 


GYAL 
. V 
Laoman 
LAL. 


` should have been simply a decree of dismissal” of the plaintiffs snit. 


B. died, leaving an adopted son, D. C. sued D. for recovery of possession of the 
property, the subject-matter of the former suit, on the ground that D. was not the 


- adopted son of B., and that O., “who came within the class of dandhus, was entitled 


to succeed to the property left by A. and B., there being no nearer heir in existence,” 
Held, that section 2, Act VII of 1859, did not bar the suit. 

THIS was a suit to recover certain landed property, by right of 
inheritance as founded on “the Mitakshara law of the Benares 
school.” The plaint stated that Sitaram Meherwar, the maternal 
uncle of the plaintiffs, died on the 6th Falgun 1264, Fasli 
(14th February 1857), leaving the plaintiffs, his sisters’ sons, and 
his sisters, * Mussamat Inderkumari Dai and Padam Dai, and 
the properties in dispute; that Mussamat Inderkumari Dai 
succeeded Sitaram Meherwar, and remained in possession of 
his estate, and died on the 21st May 1868, leaving no issue ; that, 
on the death of Inderkumari, the Government laid claim to the pro- 
perty as an escheat; that thereupon the plaintiffs had applied 
for the release thereof, on the ground of their right of inherit- 
ance; thatin that case the defendant had intervened on an 
allegation of a pretended adoption by Inderkumari; that the 
case was disposed of under a proceeding dated 21st October 
1868, with the following order:—*A sister’s son is entitled to 
inheritance, and when two parties assert their right to succeed, 
how can the estate be confiscated by Government?” that the 
defendant has obtained possession, both of the real and personal 
property; that the defendant was not the adopted son of 
Inderkumari Dai, and therefore was not entitled to the property 
in dispute ; and that the plaintiffs, who came within the class of 
bandhus, were entitled to succeed to the property left by Inder- 
kumari and Sitaram, there being no nearer heir in existence. 

The defendant set up, inter alia, that, whereas, after the demise 
of Sitaram, the plaintiffs’ claim for inheritance to the property 
left by Sitaram had been disallowed in a suit brought by the 
present plaintiffs against Inderkumari, the plaintiffs were barred 
from bringing the present suit; and that, as he was the adopted 
son of Inderkumari, he was entitled to retain possession of the 
property | in dispute. 


eer 
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The Subordinate Judge of Gya raised, inter alia, the fol- 
lowing issue :— 

s Whether sections 2 and 3, Act VIII of 1859, apply to this 
case, and with what result?” 

He said as follows :—“ On a reference to the decision of this 
Court, dated the 24th February 1864, in the case of this 
very plaintiff against Inderkumari Dai and others, it appears 
that this very plaintiff instituted the suit mentioned in the 
said decision, in respect of the property now in suit, alleging 
it to be the estate of his maternal uncle, Sitaram, deceased. 
In the said case, this issue was laid down, viz., ‘ whether, 
‘as alleged by plaintiff, itis true that, after the demise of 
‘his maternal uncle, Sitaram Meherwar, the right to succeed 
‘ him devolved, by the dharm shastras prevailing in the province 
‘ of Behar, on plaintiff; or, as alleged by defendant, Inderku- 
‘mari Dai, is it true and correct that, during her life-time, no 
‘right accrues to @ sister’s son according to the shastras pre- 
‘ yailing in the countries of Benares and Mithila?’ The former 
Judge of this Court, by the said decision, made a decree in 
favor of plaintiff in these terms:—* Mussamat Inderkumari Dai, 
‘defendant, should, during her life-time, hold possession of the 
‘decreed property, the estate of Sitaram Meherwar, without 
‘power to waste, and, after the demise of the said lady, 
‘ plaintiffs will be entitled to hold possession of the estate of 
‘ the said deceased person.’ 

“ On a reference to a copy of a judgment of the High Court, 
dated the Ist September 1864, in a case in' which Mussamat 
Inderkumari Dai, the defendant in the case mentioned in the 
decision of the 24th February 1864, was appellant, and this 
very plaintiff, respondent, it appears that the Honorable Judges 
held that the plaintiff, that is, Mohan Lal, did not establish his 
right of action; that the lower Court’s findings regarding the 
character of the defendant’s estate, and further as to the plaintiff 
being, after the demise of the widow, entitled to obtain possession, 
were extrajudicial, and that the proper order was one of dis- 
missal instead of decree; and accordingly they admitted the 
appeal, that is, reversed the decision of the first Court. 

« With reference to the features of the case, the allegations in 
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the previous and present suits of plaintiffs, the subject-matter of 
the suit, and the facts that, in the previous suit, the disputed pro- 
perty was the estate of Sitaram; that the disputed property in 
the present suit is (according to the examination of plaintiffs’ 
pleader in Court) represented.to be the estate of the said Sita- 
ram; that in the previous case, the present plaintiff was plaintiff, 
and Mussamat Inderkumari Dai, defendant; and that in this case, 
the said plaintiff is plaintiff, and the locum tenens of defendant, 
Inderkumari Dai, is defendant.” 

He accordingly dismissed the suit with costs. 

The plaintiffs appealed to the High Court. 

Baboo Mahes Chandra Chowdhry, for the appellant, contended 
that section 2, Act VIII of 1859, did not apply, and cited 
Sudanund Mohapattur v. Soorjo Monee Debee (1), Mahima 
Chandra Chucherbutty v. Rajkumar Chucherbutiy (2), Mussa- 
mut Edun v. Mussamut Bechun (3), Kanhya Loll v. Radha 
Churn (4), Kriparam v. Bhagawan Das (5), Ooma Churn 
Dutt v. Beckwith (6), Janeswar Das v. Gulzari Lal (7), 


(1) 8 W. R., 455, 

(2) 1 B. L. R, A. 0.1. 

(8) 8 W. R., 175. 

(4) 7 W. R, 338. 

(5) 1 B. L. Rọ, A. C., 68. 

(6) 5 W. R, Act X Ral., 3. 

(7) Before Mr. Justice Kemp and Dtr. Justice 

Glover, 

JANESWAR DAS v. GULZARI LAL. 


The 8th March 1869. 


Kear, J.—In this suit the plaintiff, ape- 
cial respondent, sues for confirmation of 
title and declaration of possession under 
n deed purchasing the mokurrari righis of 
the defendant, No. 3. Defendants Nos. 1 
and 2 alleged that the deed, under which 
the plaintiff claims, is a fraudulent deed, 
and that the holding is a khasht-kari one. 
The Judge holds that the doed under 
which the plaintiff claims, viz., a mokurrari 
sanad, has been sufficiently and clearly 
proved ; and that the plea in bar set up by 
the defendants Nos, 1 and 2, that the suit 
of the plaintiff is beyond time, was unton- 
able, and that the evidence adduced by 
defendants Nos, 1 and 3 }, in support of the 


several pleas raised by them, was untrust- 
worthy. The decision of the Court of first 
instance was therefore affirmed. The first 
point taken in special appeal is that the 
question of whether the tenure purchased 
by the plaintiff wasa mokurrari tenure or 
not having been adjudicated upon by tho 
Revenue authorities, no suit will lie in the 
Civil Court to set aside the decision of 
the Revenus Oourt. On this point we 
find that there was no adjudication in an 
issue raised in the Act X snit upon the 
validity of the mokurrari tenure. The 
decision of the Revenue anthorities was 
conclusive of the cause of action then 
heard and determined, and nothing fur- 
ther. Tho issue tried by the Collector 
was the amount of rent for which the 
defendant in the Act X snit was liable, 
The mokurrari potta may have come 
collaterally in issue in the Act X sult 
for the purpose of enabling the Court to 
adjudicate upon the question of the 
amount of rent due by the defendant in 
that suit. But tbere was no decision upon 
the validity or otherwise of the mokurrari 
by which tho plaintiff is estopped. 
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Tekaitni Gowra Kumari v. The Bengal Coal Company (1). ` 


(1) Before Mr. Justice Kemp and Mr. 
Justice E. Jackson. 


TEKAITNI GOWRA KUMARI (PLAIN- 
tiry) v. THE BENGAL COAL COM- 
PANY (DEFENDANTS). 


‘4th February 1870. 

Jackson, J.—The plaintiff brought 
this suit to recover possession of Kul- 
dia Gadi Karbarbari, Pergunna Khar- 
rakdea, from the defendants. The plain- 
tiff stated that the defendants, Piru Ku- 
mari and others, were in possession of 
this estate under temporary leases, the 
term of which had expired, and that she 
was consequently entitled to dispossess 
them; but the defendants had got up in 
a former rent suit a falso mokurrari tenure 
of the estate, and had granted a sub-leaso 
to tho other defendants, the Bengal Coal 
Company, and under color of the said 
falso mokurrari were preventing her 
from obtaining possession of Mauza Kul- 
dia. The plaintiff, accordingly, sued to 
oust the defendants, and to obtain mesne 
profits from them. The defendants, Piru 
Kumari and others, in answor stated that 
they and their ancestors had held the 
village of Kuldia in mokurrari for gene- 
rations, and that Bahadur Sing, an aun- 
cestor of the plaintiff, had confirmed 
their mokurrari rights by the grant of a 
potta in the year 1201, to their ancestor, 
Kripal Sing, and that they had all 
along held possession, and had given a 
sub-lease to tho Bengal Coal Company. 
The Bongal Coal Company were made 
defendants in the suit, and put forward 
their claims to possession of the village 
under their lonse from the mokurraridar 
defendants. Tho Deputy Commissionor 
of Hazaribagh was of opinion that neither 
the temporary lenges sct up by the plain- 
tiff, nor the mokurrari potta set up by the 
defendants, were valid or genuine, but 
that it was proved to his satisfaction that 
the defendants had hold this village, 
Kauldia, at a fixed rent, for more than 
12 years anterior to the institution of the 
suit, and that sugh holding was adverse 


to the plaintiff, and the plaintiffs suit . 


was consequently barred by the Law of 
Limitation. .« . . . . . With 
reference to the next point raised by 
Mr. Panl, I am of opinion that the 
judgment in the rent suit passed by the 
Moonsiff in the year 1860, and confirmed 
on appeal by the Principal Assistant Com- 
missioner of Hazaribagh in the year 
1861, is not conclusive evidenco in the 
present suit. The subject-matter of that 
litigation was the question whether any 
arrears of the rent were due to the plain- 
tiff from the defendants. It was alleged 
that, for the three years 1264, 1265, and 
1266, a few rupees of rent had remained 
unpaid in each year. In order to decide 
this question, it became necessary to on- 
quire into the validity of the leases now 
set up by the plaintiff, and which he thon 
got up, and also into the validity of the 
mokurrari potta which the defendants now 
set up, and which they then brought into 
Court. The contest as to whether the 
alleged arrears of rent were due, in fact 
turned apon the question of these doca- 
monts. In order then to decide ns to 
the arrears of rent, the Courts went into 
ovidence as to the genninoness of the 
documents. But the decision which they 
then arrived at is not conclusive in the 
present suit in which the plaintiff claims 
to recover the village, a property valued 
at nearly two lakhs of rupees. It is 
stated that this decision forms what in 
English law is called an estoppel. I think 
it is very doubtful whether any decision 
is an estoppel, except such as would come 
within tho provisions of Section 2, Act 
VILI of 1859. If any subsequent snit 
had been brought for the alleged arrears 
of rent for the years 1264, 1266, and 
1266, the decision in the former suit 
would prevent its being heard, supposing 
that the cause of action was tho same, 
But if a snit had been preferred for tho 
rent of the year 1267, I am not satis- 
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that the decision for the former years 
would be what in English law is called 
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Baboo Mahendralal Shome contended that section 2, Act VIII 
of 1859, barred the present suit. In the former suit against 


an estoppel. It would be evidence and 
most important evidence, and it might be 
a question whether it was not to be con- 
sidered by the Conrt conclusive evidence ; 
but I am not prepared to say that no evi- 
ence could be offered to prove any fact 
which had been found against on the 
former occasion. But the case before us 
is much stronger than that. It has always 
been held that, for a decision to be con- 
clusive evidence, it must not be passed 
by an inferior Court, If the judgment 
of an inferior Oourt is offered to prove 
the same facta, but for a different pur- 
pose, it is admissible in evidence, and the 
proceedings can be looked at; but the 
decision is not conclusive evidence. This 
rule is very distinctly latd down in Star- 
kie’s Law of Evidence. It was also laid 
down by Peacock, C. J., in the case of 
Mussamut Edun v. Mussamut Bechun (a). 
In the ruling there laid down, I entirely 
concur. “It is quite clear that, in order 
“ to make the decision of one Court final 
“í and conclusive in another Court, it must 
“be a decision of a Court which would 
* have had jurisdiction over the matter in 
“the subsequent suit in which the first deci- 
“ sion is given in evidence as conclusive,” 
To rule otherwise would bring about the 
result that any plaintiff could oust the 
superior Courts of their jurisdiction by 
bringing a tentative case in the inferior 
Courts for some small matter, collateral 
to, the real important fact which is in 
dispute between the parties. Looking to 
the constitution of the Courts in this 
country, it would be making over the 
most important suits to the decision 
of the lowest Courts. It may well be 
that if the plaintiff's story is true, he 
never heard of the defendant’s mokurrari 
until he had preferred his snit for rent 
in the Moonsiff’s Court, and the defen- 
dant had putin his answer. The juris- 
diction to try this question now in dis- 


@8W.B,18 a aano- 
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pute finally and conclusively would, in 
such a case, be given to the Moonsiff by 
the act of the defendant. The Moonsiff 
had, as every inferior Court has, jurisdio- 
tion to try every matter which is neces- 
sary for the adjudication of the point 
which is in contest before him, whether 
it involves interests of the largest value 
or the smallest; but such decision is 
only final as regards the fact which he 
is adjudicating upon. It is not a final 
adjudication for the decision of other 
facts which are not in contest before him. 
A decision by Morgan and Shumboonath 
Pandit, JJ., Ooma Churn Dutt v. Beck- 
with (6), has been cited in which the 
law is laid down in different terms, but 
the question did not on that occasion 
directly arise. Another decision, Chow- 
dhari Nilkanth Prasad Singhv. Dignarayan 
Singh (c), has been cited, but it seems there 
to have been taken for granted that the 
Court which previously decided the ques- 
tion at issue was a Court of concurrent 
jarisdiction. At least that point was not 
debated or taken into consideration, and 
finally the appeal was decided on another 
point altogether. A third case, Chunrder 
Shekhur Deb Roy v. Doorgendro Deb (d), 
has also been cited, but it is not certain 
that the Judges there intended to lay 
down a different ruling. That was a 
question as to the validity of a mokurrari 
sanad, and they laid down that the vali- 
dity of the sanad wag still open to question 
in relation to any other matter than the 
rent suit, though it must be admitted that 
it is difficult to reconcile the decision in 
that cage with that dictum. Mr. Justice 
Phear, who was one of the Judges in that 
case, has recorded his opinion on the point 
again in the case of Mussamut Edun v. 
Mussamut Bechun (a). 


Kear, J. 2. 1 6) ee) With 
reference to the decisions in the rent suits, 
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Inderkumari, the plaintiff, according to the interpretation of the __ 1870 

law then prevalent, was held to be no heir to his maternal 34200 Monan 

uncle, Gran 
The plaintiff's cause of action is the same now as it wasin the 

former suit, viz., the death of his maternal uncle and disposses- 

sion by Inderkumari. The former suit was against Inderkumari, 

the present is against her representative. The parties being 

the same, the suit is not cognizable. Inderkumari’s death gave 

rise to no fresh cause of action. The plaintiff does not claim as 

heir of Inderkumari. The plaintiff, having once been declared 

to have no right to the property in dispute, cannot question the 

adoption by Inderkumari. 


v 
LACHMAN 


Baboo Chandra Madhab Ghose, on the same side, contended 
that the plaintiff sued in this case to recover the estate of Sita- 
ram upon the title of inheritance. The inheritance opened out to 
him (if it did so at all) on the death of Sitaram, and his cause of 
action to recover the estate accrued then and there, and he ac- 
cordingly brought the previous suit. 

The decision of the Principal Sudder Ameen in that case, as 
modified by the High Court, held plaintiff to have no right as 
heir to Sitaram. The question then arises whether plaintiff can 
maintain a fresh suit upon the same title of inheritance, which _ 
formed the basis of the previous suit, There was a final deci- 
sion as against the plaintiff in the suit that was brought upon 
the true and only cause of action, and the death of Inderkumari 
does not give plaintiff any fresh cause of action whatever. True 


Iam of opinion that they cannot be used the rent suits and in this suit are not the 


as estoppels. It may be difficult to recon- 
cile the different decisions of this Court 
which were cited by counsel on both sides 
during the argument; but looking to the 
established principles which govern rent 
cases, I have no doubt whatever that we are 
not precluded from going into all the ques- 
tions of title raised in the present suit, 
notwithstanding the decisions in the rent 
suits. The parties in the rent suits andin 
this suit are, it is true, the same, but the 
snbject-matter and the cause of action in 


same. Issues may have been laid down in 
the rent suits leading up to the main ques- 
tion for adjudication in those suits, viz., 
whether any rent was due or not, and in 
order to arrive at a conclusion on that ques- 
tion, itmay have been necessary inadver- 
tently to go into the question of title. The 
remarks of Peacock, C. J., in Mussamut 
Edun v. Mussamut Bechun (a), which 
have been quoted by Mr. Justice E. 
Jackson, are also clearly in point. 


. (@) 8 W. B., 178. 
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it is that the plaintiff alleges that the death of that lady affords 
him anew cause of action, and the second issue of fact was framed 
with reference to such allegation. But the Court will not allow 
& party to avoid the application of the principle of res judicata 
by simply alleging a fresh cause of action. ` , 


Baboo Mahes Chandra Chowdhry in reply. 


BAYLEY, J.—I am of opinion that the judgment of the lower 
Court is wrong, and must be reversed. 

The plaintiffs in this case are the sister's sons of one Sitaram 
Meherwar; they sue for certain landed property left by Sita- 
ram; they state that their cause of action arose on the death 
of Inderkumari Dai, the sister of Sitaram, and was the 
retention by the defendant of the property, on the allegation of 
heritage by right of adoption; they say that the defendant in 
this suit is a stranger, and has no right whatever to the pro- 
perty in dispute. 

The answer of the defendant is that he is the adopted son and 
heir to the property of Inderkumari, and that, according to the 
family custom and usage of Gyals, a widow is competent to 
make adoption, and the party adopted becomes her and her 
husband’s heir and successor. ` 

The lower Court dismissed the plaintiffs’ suit with costs on 
the ground that, according to certain precedents of this Coùrt, 
the provisions of section 2, Act VIII of 1859, applied to this 
case, and that it could not therefore be heard. 

The one ground of appeal to which we find it necessary, after 
argument, to direct attention in this case, is the first, viz., that the 
Court below has erroneously considered that the present suit is 
barred by section 2, Act VIII of 1859, inasmuch ag the cause 
of action in the present suit is different from that in the former. 

The terms of section 2 are these: — The Civil Courts shall 
“not take cognizance of any suit brought on a cause of action 
“which shall have been heard and determined by a Court of 
“ competent jurisdiction, in a former suit between the same par- 
“ ties, or between parties under whom they claim.” The general 
current of decisions has established that the cause of action 
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should be the same; that the case should have been heard and 1870 

determined by a competent Court; and that the parties must 34n00 Monax 
f i L BHATA 

be the same, either actually or by representation. Grau 


Now the cause of action in this case, as clearly alleged by  Lactaan 
the plaintiffs, was the retention of certain property, of which the ae 
defendant, by averment of his right of inheritance by adoption, 
prevented the plaintiffs, as sister’s sons, from obtaining possession ; 
and it was clearly stated in the plaint that this the plaintiffs’ 
cause of action arose on the death of Inderkumari. 

The former suit, which the lower Court holds to be a bar to 
the plaintiffs’ present suit, is Regular Appeal, No. 150 of 1864, 
decided by this Court on the lst September 1864. In that suit 
the present plaintiffs sued Inderkumari, alleging that the said 
Inderkumari, as a childless Hindu widow, had no right to hold 
the property in suit under the Hindu Jaw. 

The answer of Inderkumari to that suit was that the cir- 
cumstance of her being a widow was no bar to her succeeding 
as heir to the property left by her deceased brother, because she 
was the heir of her brother while the plaintiffs were mere 
strangers, 

The decision of the lower Court in that case was that Inder- 
kumari should retain possession, so long as she lived, of the 
property left by Sitaram, but that she would be incompetent 
to waste it, or to do an act calculated to cause its loss, 
and that, after her death, the plaintiffs should be entitled to 
possession. 

From that decision Inderkumari appealed, and it is quite 
clear, from the following judgment passed by Morgan and Pun- 
dit, JJ., that the only objection taken in that case was that 
the lower Court was wrong in decreeing that, after the death 
of Inderkumari, the plaintiffs were entitled to possession of 
the property. The learned Judges say:— The objection taken 
< to this decree by the appellant is correct. The decree should 
“have been simply a decree of dismissal, instead of which the 
“ Court has gone on (at the instance of the plaintiff who has 
* failed to prove any right of suit) to declare the nature of the 
e defendant’s estate, and further to declare that the plaintiff shall 
“be entitled: to possession of the property after the widow’s 
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“death. It is clear that the proper decree is a decree simply 


Banoo Moman <c dismissing the plaintiff's suit. That is the decree which we 
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“ shall make, allowing this appeal with costs.” 

Some arguments have been attempted to be made to the effect 
that this decision shows that the plaintiff failed to prove his right 
of suit, because it was held that, as a sister’s son, he had no right 
to maintain ‘it; but it must be observed that the sentence is 
parenthetical, and no one can fail to see that the judgment dis- 
posed of the “case only on one point, viz., that the lower Court 


. was wrong in ordering that the plaintiffs were entitled to posses- 


sion after the death of Inderkumari. 

Having now put in juxtaposition the cause of action in the 
suit of 1864 and that of the present suit, it is clear that, in the 
first case, the plaintiff sued Inderkumari as a childless widow, 
and thus without any title, and was met by the answer that she 
had a title as the next of kin of her brother. 

But in this case, after the death of Inderkumari, the plaintiffs 
sue, as Biaters’ sons, to obtain possession of lands held by the 
defendant as an alleged adopted son. Besides this, I think that 
the cause of action may be seen in another point of view, viz., 
when the plaintiffs sued Inderkumari, there was no question 
of the right of the adopted son; but in this case, the contest 
against the plaintiffs’ claim is on the question of the right of the 
adopted son. Another question which was raised in the second 
issue of fact, accepted by both the parties, was whether, after the 
death of Sitaram, Mussamat Inderkumari only held subject 
to the plaintiffs’ reversionary right, or whether the right of 
inheritance was declared. Now the right of inheritance which 
was claimed in the former suit was that of Inderkumari, 
whereas that claimed in this suit is that of the adopted son. In 
fact, this issue of the right of the adopted son could not be raised 
and tried in the former suit at all. 

Taking then the plaint, the issues, and the judgment in the 
previous suit, I cannot think that the causes of action in the two 
suits are the same. 

We have heard at great length a good deal of argument on 
matters outside of these decisions, but we do not think that the 
pleader had any right to go beyond them. The observation was 
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made by the Court during the argument, and I think it right to 1870 
repeat it here. Banoo Momax 
I have to add one other point which was raised, but not seri- Grat 
ously pressed, by the pleader for the respondent, viz., tiat there Laona 
was a decision on the merits. 
I have carefully read the judgment twice over. The whole 
is in substance one argument put in different ways, and when we 
read the whole, it is clear that the lower Court begins with 
section 2, continues its argument on section 2, and ends with 
holding that section 2 bars the plaintiffs’ suit. But the respon- 
dent contends that, by an order of the 4th August 1869, the 
defendant has been allowed a certificate and declared locum 
tenens of Mussamat Inderkumari. 
In the first place, I think, that the plaintiffs’ suit against 
Inderkumari claiming as heir of her brother is one thing, and 
that against the’ adopted son claiming as heir of his mother is 
another; but irrespective of that, I cannot subscribe to the doctrine 
that a miscellaneous order granting a certificate, or declaring one 
person locum tenens of another can, taken by itself, be considered 
any decision of title on the merits, so as to be adduced as evi- 
dence in this case; and when we consider that the whole of the 
substantial part of the decision of the lower Court has proceeded 
on the argument of the plea in bar, and that this remark as to 
the substitution of the parties appears only as an incidental 
remark, I have no doubt that the lower Court did not decide 
the case on the merits. 
Holding then on the grounds above stated that the decision 
of the lower Court on the plea in bar is wrong, I would reverse 
it, and remand the case for re-trial, 
Markey, J.—I also think that the decision of the J udge is 
wrong. The point for our decision is very short, viz., whether, 
in consequence of the provisions of section:2, Act VIII of 1859, 
the lower Court ought not to take cognizance of this suit. 
The suit is to recover possession of property which the plain- 
tiff claimed by right of inheritance of one Sitaram. 
The defendant who is in possession claimed the property as 
the adopted son of Inderkumari, who, as sister of Sitaram, had 
been in possession of the property ever since his death. . 
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‘The Judge of the Court below has raised a variety of issues 


Bazoo Monan Which he calls issues of law and issues of fact, but only one of 


Lar BHAYA 
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those issues of law which he tried (except an unimportant one 
as to the value) is the one which arises under section 2. 

I may observe that section 3 has also been referred to by the 
lower Court, but that seems to be an error. 

The Court below has held it right not to take cognizance of 
this suit, becanse of the decision in a suit No. 150 of 1864, in 
which the present plaintiff was also plaintiff, and Inderkumari Dai, 
the defendant. In that suit this issue was raised: “ As alleged 
“by the plaintiffs, is the assertion that the plaintiffs are entitled, 
6‘ under the Hindu law current in the Behar district, to inherit 
“after the death of their maternal uncle, Sitaram, the property 
“left by him, true, or as alleged by defendant, Inderkumari 
* Dai, is the plea that a sister’s son is not entitled, under the 
“ Hindu law current in Benares and Mithila, to inherit so long 
“ as she is alive, correct ?” 

The Court found upon this issue that the plaintiff was not 
entitled to obtain possession so long as Inderkumari was alive, 
but that he was entitled to that property after her death, and 
gave the plaintiff a declaratory decree to that effect. 

That decree came up to this Court in regular appeal by the 
defendant who contended that the suit ought simply to have 
been dismissed. It appears that that appeal was disposed of 
on one objection only, and I have not the least doubt that the 
one objection upon which the appeal was disposed of was that 
taken in the last ground of the grounds of appeal then filed, 
viz., that an action merely for the declaration of a contingent 
right could not lie, and that consequently the decree of the 
lower Court was illegal, and I am quite clear that the conten- 
tion there was that the lower Court, as was obviously the case, 
ought not to have gone beyond the question, whether the plain- 
tiff’s present right to recover possession from Inderkumari 
was proved, and that on failure of that proof, it had simply to 
dismiss the plaintiff's suit, 

The question is whether the lower Court is right in saying 
that that decision bars the cognizance of this suit. I will not 
attempt to define what is meant by the terms “ cause of action” in 
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section 2 (1). Ihavenever yet been able to arrive at any accurate _ 1870 
definition of that term either as used in section 2 of the Civil Basoo Momax 
Procedure Code, or in section 1 of the Limitation Act, but I Grat 
think it clear that at any rate this guit ought to have been tried, Laomaran 
and that its cognizance is not barred if the plaintiff can arrive 
at a result favorable to himself, without bringing himself in 
direct conflict with the decision in the former suit. I take it 
that all that the former suit decided was that the plaintiff had 
no right of present possession in 1864. Itseems to me that it 
was perfectly open to the plaintiff to allege and to prove if he 
could that since 1864 some new title had accrued to him, and 
the only question is as to whether he did allege that. If he 
did, I think he should be allowed an opportunity of proving 
his allegation. To determine that point, it is not necessary to go 
beyond the second issue of fact raised in this case. It seems to 
me that, comparing this issue with the statement made in the 
plaint, it is clear how the issue arose ; for in the plaint, the plain- 
tiff distinctly says that his cause of action arose on the death of 
Inderkumari, and I have no doubt that one question which 
the plaintiff intended to raise was that, whatever interest Inder- 
kumari may have had in 1864, that interest was only a limited 
interest ; that it expired at her death; and at her death the estate 
came to the plaintiff. 

The simple question is, did the plaintiff allege a new title? If 
he did, I think it would be perfectly possible to arrive at a deci- 
sion in favor of the plaintiff, without in the least raising any 
conflict with the previous decision in 1864. I think therefore 
that this suit ought to be tried. 

This decision leaves entirely open the question which may 
arise, whether independently of section 2, some of the questions 
which arise in this suit have not been settled between the parties 
and cannot now be re-opened, but I am at present confining my- 
self entirely to the question under section 2, viz., whether the 
cognizance of the suit is barred by reason of the decision in 


(1) The expression “cause of action” together constitute the plaintiff's right to 
in section 18 of the English Common Law maintain the action”—~Allhusen v, Malgax 
Procedure Act, 1852; is defined by Black- rejo, 8 L. R. (Q. B.), 343, 
burn, J., to mean “all the facts which 
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1870 1864, and I think that, as the plaintiff alleges not the same title 

Banoo Momax which he alleged in that suit, but one which accrued to him 

grar since the death of the defendant in that suit, it is not so barred. 
ee We think the appellants must get their costs of this appeal. 


. Appeal allowed. 


Before Mr. Justice Bayley and Mr. Justice Markby. 


1870 MAHOMED ABDUR RAHIM anp orusrs (Dzranpants) v. BIRJU 
July 6. SAHU anp ovnpra (Puarrirrs).* 


Pardanashin—Sutt to close Windows. 


The defendants having opened certain windows and erected a verandah in their 
house which commanded a view of the plaintiffs’ female apartments, the plaintiffs 
brought a suit against them to have the windows closed and the verandah removed. 

, Held, that no such suit was maintainable. 


Tars was a suit to close three windows in the upper apartment, 
and two doors i in the lower apartment, and to demolish a newly 
erected verandah in the house of the defendants. The suit waa 
“laid at rupees 60, being the damages for intrusion upon the 
privacy of the defendants’ house, and at rupees 20, being the 
costs for demolishing the verandah, and closing up of the windows 
and door ; in all at rupees 80,” on the ground that the verandah 
and windows commanded a view of the female apartment of the 
plaintiffs, and that it was an invasion of their privacy. 

The defence set up was that the women of the plaintiffs’ family 
were not pardanashin, and that if the defendants’ house did com- 
mand a view of the plaintiffs’ female. apartment, it could not, 
and did not, affect their respectability, 

The Moonsiff held that as the plaintiffs had not suffered any 
injury on account of obstruction to light or ventilation, the 
plaintifs were not entitled to the relief prayed for; that the 
plaintiffs had the remedy in their own hands to secure privacy 
to their house,—viz., by raising their wall, or by other means 
to screen their house from the view of the windows; that the 
E Special Appeal, No. 177 of 1870, from a decree of the Subordinate Judge of 
Patna, dated the 30th September 1869, reversing a decree of the Moonsif of that 
District, dated the 20th January 1869, ; 
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plaintiffs were sunis, and that their women were not parda- 
nashin. He, accordingly, dismissed the plaintiffs’ suit. 

On appeal, the Subordinate Judge held that the females of the 
plaintiffs’ family were pardanashin women ; and that, according 
to the usage of this country, “if the privacy of any house 
occupied by pardanashin women be intruded upon, the parties 
thus injured could lay claim to the removal of such injury.” 
He, accordingly, passed a decree, ordering the three windows 
of the upper apartment to be closed; and that the verandah be 
so screened as to prevent an exposure of the female apartment. 
of the plaintiffs ; and that, in default thereof, the verandah should 
be demolished. 


Mr. Piffard (Baboo Budh Sen Sing with him), for the 
appellants, relied upon a decision of STER and L, S. Jackson, 
JJ.,in Teekun Lall v. Sheo Churn (1) dated the 18th June 1862 ; 
a decision in Ramlal v. Mahes Baboo (2); Manishankar 
Hargovan v. Trikam Narsi (3); Kuvarji Premchand v. Bai 
Javer (4). 





LA 
Brgsu Sarv. 


them. The Court of first instance dis- 
missed the plaint, and the Principal Sud- 
der Ameen upheld the decision, In the 
course of his judgment he referred to 


(1) Unreported. 


(2) Before Mr. Justios Phear and Mr. Justica 


Hobho 
RAMLAL v. MAHES BABOO.* Broom’s Legal Maxims, page 367, where 
The 2nd September 1868, itis said “an action does not lie if a 


Tums suit was instituted on 29th Janu- 
ary 1867. The plaintiff prayed that the 
defendant might be compelled to remove 
certain windows which he had put into 
the second story of his house, overlooking 
the apartments occupied by the females 
of the plaintifi’s household. 

The defendant stated that the windows 
complained of were ‘made in the year 
1865, The first story of his house was 
built in 1857, and was surmounted by 
a terrace which had been used by the 
members of his family, overlooking the 
house of the plaintiff ; that the plaintiff 
had made no objection to the windows, 
and wasin fact not inconvenienced by 


man build a house whereby my prospect 
is interrupted or open a window whereby 
my privacy is disturbed ; in which latter 
case the only remedy ia to build on the 
adjoining land opposite to the offensive 
window.” Reference was also made to 
pages 368, 369 of the game work. 
Plaintiff appealed to the High Court. 


Pear, J.—We think there is no legal 
right shown in this case, of the infringe- 
ment of which plaintiff is entitled to 
complain. 


(3) 5 Bom. H. C. Rep., 42. 
(4) 6 Bom. H C. Rep., 143. 


* Special Appeal, No. 916 of 1868, from a decree of the Principal Sudder Ameen of Patna, 
. dated the 1ith January 1868, affirming a decres of the Sudder Moonsiif of that District, 
dated the 28th May 1867, 
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Munshi Mohamed Yusaf, for the respondents, relied upon 
Sreenath Dutt v. Nand Kishore Bose (1), and a decision of 
Kemer and Szton-Karr, JJ., dated 10th August 1865 (2). 


The judgment of the Court was delivered by 


Marxsy, J.—In this case the plaintiffs and defendants were 
owners of two houses separated by a narrow lane, but whether 
public or private does not appear. The defendants’ house con- 
sisted originally of one story, and he built a second story with 
three windows looking towards the plaintiffs’ house into the lane. 
The defendants also built a verandah, one end of which looked 
in the same direction. The object of the plaintiffs in bringing 
this suit was to compel the defendants to close these windows, 
to pull down the verandah, and also to close two doors in the 
lower story. 

The Moonsiff held that the suit could not be maintained; that 
the mere fact that the females of the plaintiffs’ house could be 
seen from the defendants’ house did not give the plaintiffs a right 
of suit; and that if the plaintiffs were annoyed thereby, they had, 
the remedy in their own hands by raising their walls or erecting 
screen. 

The Subordinate Judge thought otherwise. He considered 
that “if the privacy of any house occupied by pardanashin 
“women was intruded on by the erection of another house, the 
‘‘ party thus injured could certainly lay claim to its. demolition.” 

The only question brought before us on this special appeal is 
whether or no the suit can be maintained. The appellants 
arguing against the maintenance of the suit, rely on a decision 
of STEER and L. S. Jackson, JJ., of the 18th June 1862. In 
that case the Moonsiff held that the suit would lie, but the Judge 
of Patna held that it would not. The Sudder Court upheld the 
decision of the Judge, saying: “ We are not aware that where 
“two owners of houses live contiguous, but separated by an 
“ intervening space, the custom of the country requires that neither 
“ party shall make any improvement on his property, if such 
“improvement has the effect of depriving the other of a certain 


- 


(1) 6 W. R., 208, (2) Unreported. 
) 


oo 
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c degree of privacy. We should rather say that where the one 
“ opens a window which overlooks the other, it is the custom 
“of the country that the other raises a screen or adopts some 
“ other contrivance to counteract the effect of the opening made 
‘in his neighbour’s house.” 

The appellants also rely on a decision of PHEAR and Hos- 
HOUSE, JJ., Ramlal v. Mahes Baboo (1). There, both the 
lower Courts in Patna held that the suit could not be maintained. 
The Principal Sudder Ameen said: “It appears that the plain- 
* tiff complains of be-parda-zee,—that is, his females are seen 
“from the windows in question. If that be the case, the remedy 
“is in his own hands. He can build a wall or put up screens 
“ of mat or any other materials in order to prevent the inmates 
“of the house being seen by men from the windows. It is 
“evident, therefore, that by the acts of the defendant, the 
* plaintiff's right to the enjoyment of light and air has not been 
‘invaded, nor has the defendant done any act by which an 
“ actionable wrong has been created.” This Court said:—* We 
“think that there is no legal right shown in this case, of the 
“infringement of which the plaintiff is entitled to complain.” 

The appellants also refer to two cases—Manishankar Hargovan 
v. Trikam Narsi (2); Kuvarji Premchand v. Bai‘Javer (3), in 
which the suit was maintained, but on the express ground of 
a local usage in Guzerat. Í 

The respondents, on the other hand, rely on Sreenath Dutt 
v. Nand Kishore Bose (4), where the Court (BAYLEY and 
Ponpit, JJ.) say:—‘ We further notice that the plaintiff is 
< gaid to have built an upper-story to his house, overlooking the 
«inner apartments of the defendants. Defendants on this 
“ built the wall, which, it is said, deprived plaintiff of light and 
“air, Even if it were shown that light and air had long been 
“ enjoyed by the plaintiff, and have now been cut off by defend- 
“‘ant’s wall, still as plaintiffs had no right to build an upper 
* story, with reference to the circumstances of domestic life in 
« India, so as to intrude on the privacy of the females of the 


(1) Ante, p. 627. (8) 6 Bom. H. C. Rep., 143. 
(2) 5 Bom. H. C. Rep., 42. (4) 5 W. R., 208. 
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* defendant’s family, the plaintiff could have no relief in this 
c respect, as he was the first and greater wrong-doer.” 

They also rely on a decision of Kump and SETON-KARR, JJ., 
of the 10th August 1866 (1), which is in these words: — We see 
* no reason whatever to interfere in this case. Both the Judges 
“of the lower Courts have visited the spot and have satisfied 
‘ themselves that the opening of the windows complained of is 
“a violation of the privacy to which the plaintiff has a right. 
“ There is nothing contrary to law in this finding, and it is cer- 
“ tainly in conformity to the usage of the country.” 

There is also said to be a decision in the Agra High Court 
Reports of 1867, that the suit can be maintained, but the pleaders 
have not been able to show us the case in the-Reports (2). 

In* Komathi v. Gurunada Pillai (3) the Madras High Court 
held that there was no “ right of privacy,” but the question, for 
reasons which do not appear upon the face of the judgment, was 
discussed with reference to European and not with reference 
to Hindu or Mahomedan law. 

It is remarkable that, in the cases in which the right is upheld, 
nothing ia said of gaining by prescription a right to prevent your 

neighbour from building his house so as to overlook your pre- 
mises, but the “right of privacy” is spoken of as if it were an 
inherent right of property, and the invasion of privacy is spoken | 
of as something like a trespass, And in the present case the 
Subordinate Judge considers that intrusion on the privacy of 
female apartments is an “ injury” which the law will prevent. 

It seems to me impossible to support this view. That privacy 
is of the utmost importance I can well understand; and that 
the law should lay down rules to prevent that privacy being 
wantonly and unnecessarily invaded, would be also intelligible. 
But to hold that privacy is a right, and the invasion of it an 
injury, would lead, as it appears to me, to the most alarming 
consequences to the owners of house property in towns. By 
erecting female apartments a man would prevent his neighbours 


(1) Unreported. (8) 8 Mad. H. C. Rep., 141. 
(2) See Goor Dass v. Manohur Dass, r 
2 Agra H. C. Bep., 269. 
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building as they wished on property situate at a very great 
distance, and the erection of such apartments by two or three 
different persons might render all the surrounding land useless 
for habitation. But though this is the ground of the Subordi- 
nate Judge’s decision, it is not necessary to go so far in order to 
maintain this suit. For instance, a right exists by express 
enactment in France, that a window should not be opened within a 
distance of six feet from a neighbour's property, and such a right 
might exist by usage in this country. But it does, not appear 
that it is so, or that there is anything analogous to it. The 
only right which I find anywhere set up here is this’ supposed 
e right of privacy,” and that is a right which, in my opinion, can- 
not exist at any rate independently of prescription or grant or 
express local usage. 

With regard to the case of Sreenath Dutt v. Nand Kishore 
Bose (4), I wish to guard myself carefally from saying that I should 
dissent from the proposition there laid down. I think that the 
opening of new windows affecting a neighbour’s privacy may very 
possibly ‘give him a right, according to the usage of the country, 
of protecting his privacy by any-erection which he chooses to 
put upon his own land; and that the person who has opened these 
new windows cannot complain that such erection interferes with 
his light and air. Thattis a very different question from the 
< present, and does not arise here. . 
I agree with the Moonsiff that it is much more reasonable that 

the plaintiffs should protect themselves than that they should 
prevent the defendants improving their houses. I think he was 
right in holding that the suit could not be maintained, and in 
dismissing the suit. I think the decision of the Subordinate 
Judge ought to be reversed, and the suit dismissed, the plain- 
tiffs paying one set of costs in all the Courts. 


Judgment reversed. 


(1) 5 W. R., 208. 
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"Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Norman. 
HIRALAL MULLICK (Praurrr) v. MATILAL MULLICK 


AND OTHERS (DEFENDANTS), 
Relief—Prayer for General Relief. 

Under a prayer for general relief, a plaintiff is not entitled to any relief which is 
inconsistent with his plaint ; therefore, where a plaintiff brought a suit to set aside his 
father’s will, on-the ground that he had no power to dispose of his property, but that 
the plaintiff was entitled as eldest son and heir-at-law according to Hindu law, the 
suit should have been dismissed with costs, and no account should have been decreed 
to the plaintiff in respect of his interest in a portion of the property, the bequest of 
which was, in the opinion of the Court below, void for remoteness. 


Tis suit was brought by the eldest son of Dwarkanath Mul- 
lick, deceased. The plaint set out that the deceased died leaving 
the plaintiff, his eldest son and heir-at-law, and other sons and 
daughters, and considerable property ; that the deceased made his 
will (which was recited), and thereby left all his property to others 
than the plaintiff, with the exception of a small sum for mainte- 
nance. i 4 

In the will was the following provision :— 

“ The residue of my personal estate and moveable property, 
after.making the payments above mentioned, shall be divided 


- into six equal parts, and one of such equal parts shall be 


paid and transferred to each of my fiye younger sons, Mati- 
lal Mullick, Chanilal Mullick, Ramlal Mullick, Lutulal Mul- 
lick, and Girish Chandra Mullick; and the remaining one 
equal sixth part shall be retained by my executors, and 
the income thereof accumulated and invested in Government 
securities, until the son or sons of my eldest son, Hiralal Mullick, 
if he shall have any son, shall attain full age, and shall thereupon 


- be paid and transferred to such son or sons if more than one, in 


equal shares ; but no such payments or transfer shall be made to 
such son or sons, until the youngest of them, if more than one, 
shall have attained his full age; and in case no son be born of 
my said eldest son, Hiralal Mullick, or no son sail attain full 
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age, then the last mentioned sixth equal part of my residuary 
personal estate shall, on the death of the said Hiralal Mullick, 
be divided equally among such of my other five sons as shall 
then be living, and the male i issue of such of them as shall then 
be dead; the male issue taking ‘the share of a deceased son.” 

It was further stated in the plaint as follows: 

* That the plaintiff submits that the Hindu laws regulate and 
dispose of the succession to landed and immoveable property of all 
deceased Hindus; and that by such laws, the said Dwarkanath 
Mullick could not legally or validly make any will to affect the 
ancestral landed and immoveable property, of which he was pos- 
sessed at the time of his death, to the prejudice of the plaintiff, or 
in derogation of his rights; and the plaintiff further submits that the 
said will is void in law, and that the bequests made therein to plain- 
tifPs prejudice are not valid. Plaintiffsubmits that, notwithstand- 

. ing the said will, plaintiff is entitled under the Hindu law to all 
such ancestral immoveable property and to all landed property 
acquired by his father by the use of the rents and profits of such 
ancestral immovenble property ; and that plaintiff is also entitled to 
the said moveable and personal property, or to a share or portion 
thereof. Bat should this Honorable Court consider such will not 
controlled, and not rendered nugatory and of no effect, by the 
laws of Hindus, as is above respectfully submitted, then plaintiff 
further submits that the testator has in the said will created perpe- 
al trusts and perpetuities in reference to the landed or immove- 










property dealt with in the said will; and that the several 
ea and bequests of such property are also void in law for 
moteness and uncertainty; and that all the said bequests are con- 
trary to public policy and contrary to Hindu as well as to English 
Jaws, and that the said Dwarkanath Mullick has, in respect of 
said landed and immoveable property, and to the greater part of 
the said moveable property, died intestate, and that plaintiff is 
entitled to the ownership, as the eldest son of Dwarkanath Mul- 
lick, and to the possession of all said landed property, and to a 
share or portion of the said immoyeable property. 

“ That the plaintiff submits that, as far as the said will purports 
or professes‘ pass any ancestral estate of the said Dwarkanath 


le property, as also in reference to most of the personal or move- ` 
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Mullick away from the-plaintiff, it is wholly void; and that the 
limitations sought tobe created by the said will are inoperative and 
void, and cannot take effect. The plaintiff also submits to this 
Honorable Court that he is also entitled to a share of the 
personal property of which the said Dwarkanath Mullick died 
possessed, and that the bequests of the same are void in law. 

* That the plaintiff submits that, in case the said will is valid 
to any extent, then plaintiffis entitled to a share of all the said pro- 
perties, to reasonable maintenance out of the said estate ; and that 
the maintenance mentioned in the said will is insufficient; and that 
the plaintiff is entitled to be paid, pending this suit, the main- 
tenance mentioned in the said will, without prejudice to his right 
to maintain and continue this suit to set aside the said will as 
aforesaid. 

“ The plaintiff prays as follows :— 

“ Firstly.—That it be declared that the testator had no absolute 
power of disposing by will of his entire estate, and particularly 
of his ancestral estate, to the exclusion of the plaintiff, and that 
it be declared that the plaintiff as eldest son or heir-at-law is 
entitled to the same. 

“ Secondly.—That it be declared that the trusts and limitations 
in and by the said will declared, in reference to the immoveable © 
and landed estate of the said testator, and in reference to the 
residue of his personal estate, are wholly void and invalid; and 
that the plaintiff is entitled tothe said landed estate and immov 
able property, and to the residue of the said personal estate di 
charged from the trusts and devises, and the bequests the 
in the said will mentioned; and that it be declared tha 
testator has died intestate in respect to the said landed cada 
in respectof the said residue of his personal estate and immoy., 
property; that in case the Court be of opinion that the plat ie 
is not entitled to the relief above asked for, it may be deold” 
that he is entitled to a more adequate maintenance th. 
that specified in the said will; and that the amount of suc 
maintenance be ascertained by the Honorable Court, and the, 
payment thereof directed out of the estate of the said tes-s 
tator; and that, in the meantime, and whilst this suit and,’ 
plaint is being decided upon by this Honorable Couft, ihe plain, 
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tiff may have maintenance assigned to him of such amount 
as this Honorable Court may seem fit to order; and further that, 
pending this suit, and if necessary, a receiver be appointed 
to receive the rents, issues, and profits of the said immoveable 
property, and to collect and manage, and pay into Court, to the 
credit of this suit, the said moveable property, or that part thereof 
which has not been validly bequeathed by the said will, and to 
which the plaintiff is entitled. 

“ Thirdly.—And that the plaintiff may have such other and 
further relief in the premises as to this Honorable Court shall 
seem meet, and the facts and justice of the case may require.” 

In his written statement, the plaintiff stated that he adopted 
his plaint as part of his written statement, and he further sub- 
mitted, thatif he (the plaintiff) “ be not entitled as eldest son to the 
property of his father which may be held not to be validly dis- 
posed of by the said will, then that, at all events, he is entitled to 
a share thereof, both of moveable and immoveable property.” 
And the plaintiff further stated, that he should submit to the 
Court that he was entitled to have an account from the executors, 

The defence was that the plaint disclosed no cause of action; 
that the eldest son is not heir according to Hindu law, but that 
the sons succeed jointly, unless, as was done by the father’s will 
_ in this case, the father has otherwise disposed of his estate; that 
the defendants took possession of the testator’s property as exe- 
cutors, and are in possession as such; and that the will was good 
and valid. 

Issues were fixed; and the following decree was made by 
PHEAR, J., on 4th January 1870: 

«Tt is declared that this suit, so far as it seeks to have it de- 
clared that the testator in the pleadings named had no absolute 
power of disposing by his will of his entire estate to the exclu- 
sion of the plaintiff, and that the plaintiff as eldest son or heir-at- 
law is entitled to the same, and also so far as it seeks to have it 
declared that the plaintiff is entitled to a more adequate main- 
tenance than that specified in the will of the said testator, be, 
and the same is hereby, dismissed. And it is declared that the 
gifts of the interest on the Government Securities, specifically 
mentioned imthe said will of the said testator, to his three daugh- 
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ters for life, are good and valid in law, and that the other gifts of 
the moveable property to living persons are also good and valid 
in law. -And it is further declared, that the direction in the will 
of the said testator to accumulate the income of one-sixth part 
of the residue of his moveable property and the other directions 
for the disposition both of the income and corpus of such one- 
sixth part of the residue of the said moveable property are void 
in law. And it is further declared that the said one-sixth part 
of the residue of the said moveable property is undisposed of by 
the will of the said testator, and that the plaintiff, as one of the 
sons of the said testator, ie entitled to one equal sixth part there- 
of, and that the other sons of the said testator are entitled in 
equal shares to the remaining five equal sixth parts thereof. 
And it is further declared, that the said will, except as to the 
directions hereinbefore declared invalid, ought to be established 
and the parts thereof performed, and doth order and decree the 
same accordingly; and it is ordered and decreed that the defend- 
ants, the executors and trustees of the willof the said teststor, 
do,‘out of the one-sixth of the estate of the said testator, pay to 
the plaintiff his costs of this suit (te be taxed by the Taxing 
Officer of this Court under the heading “Class 2, Ordinary 
Causes”) with the interest thereon at the rate of 6 per cent. ` 
per annum from the date of taxation to the date of realization.” 


In the judgment upon which the decree proceeded were the 
following passages :— 


PEHEAR, J.—I need hardly say that the claims preferred by the 
plaiatiff, under the first and second heads of his prayer, must have 
been framed in ignorance of the fundamental principles of Hindu 
law with regard to inheritance. The mistake which is thus 
made so seriously affects the plaintiffs cause of action against his 
‘brothers, that I cannot help thinking it is matter to be regretted 
that the plaint was allowed to be filed in its existing form. 

The written statement, too, of the plaintiff is irregular, for it 
is not so much a statement of the facts upon which the plaintiff 
relies for the support of the cause of action disclosed in the plaint, 
as it is a correction of the plaint itself, in regard to the faulty 
particular to which I have just referred, together with a further 
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claim to relief additional to those contained in the prayer. In 
truth, it is essentially an amendment of, and addition to, the plaint. 
_ On this basis, however awkwardly composed as it is, issues 
have been framed and fully argued before me. My present 
decision, therefore, ought not to have reference to anything out- 
side the matters of dispute thus raised. * * # >» 
As to costs, I must adhere to the usual rule, and the plaintiff 
must have all his costs out of the estate, for I don’t see how I can 
separate from the bulk any portion of costs and say that they 
are attributable to the faultiness of the plaint and written state- 
ment of the plaintiff. 


From this decree the plaintiff appealed. 


Mr. Creagh (Mr. Macrae with him) for the appellant, referred 
to the Dayabhaga, Chapter I, section 36, and Chapter ITI, section 
16, to show that the, plaintiff, being the eldest son of the testator, 
was not wrongly described as his heir-at-law ; and contended that 
the devise of one-sixth of the personal property was void for 
remoteness, and that the appellant was entitled to a sixth part 
of that one-sixth. ° 


Mr, Kennedy and Mr. Branson for the respondent were not 
called on. 


E Preacoox, C. J.—This suit is brought by Hiralal Mullick to set 
aside the will’ of his father, Dwarkanath Mullick, and it is framed 
upon the ground that the plaintiff is the eldest son and heir-at-law, 
according to Hinda law, of his father. It appears to me to be 
clear beyond all doubt that, according to Hindu law, the eldest 
son is not the heir-at-law of his father, nor do the authorities 
which have been cited by Mr. Creagh from the Dayabhaga show 
that the plaintiff can be looked upon or treated as the heir-at-law 
of his father. 

After setting out the will of the testator, the plaintiff submitted 
that the will was not valid; but that ifit was valid to any extent, 
then the plaintiff was entitled to reasonable maintenance. 

Now the first prayer in the plaint is, “ that it be declared that 
the testator had no absolute power of disposing by will of his 
entire estate .to the exclusion of the plaintif.” Ihave no hesi- 
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tation in stating that, in my opinion, the plaintiff is not entitled, 
in point of law, to any such declaration. 

It then proceeds “ that it may be declared that the trusts and 
limitations in and by the said will declared, in reference to the 
immoveable and landed estate of the said testator, and in refer- * 
ence to the residue of the personal estate, are wholly void and 
invalid; and that the plaintiff is entitled to the said landed estate 
and immoveable property, and to the residue of the said per- 
sonal estate discharged from the trusts and devises, and the 
bequests thereof, in the said will mentioned; and that "it be 
declared that the testator died intestate in respect of the said 
landed estate, and in respect of the said residue of his Japersoanl 
estate and immoveable property.” 

There can be no doubt that the meaning of that prayer is, 
that it may be declared that the testator died intestate, upon the 
ground that he had no power to make a will, and not on the 
ground that any portion of the devise, in respect of the moveable 
property, was bad for remoteness. 

The plaintiff then prays that “it may be declared that he is 
entitled toa more adequate maintenance than that specified in 
the said will, and that the amount of such maintenance be 
ascertained by this Honorable Court, and the payment thereof 
directed out of the estate of the said testator; and that, in the 
meantime, and whilst this suit and plaint is being decided upon 
by this Honorable Court, the plaintiff may have maintenance 
assigned to him.” 

The third prayer is “ that the plaintiff may have such other and 
further relief in the premises as to this Honorable Court shall 
seem meet, and the facts and justice of the case may require.” 

The question is whether, under the prayer for general relief, 
looking to the plaint as filed, contending that the testator had no 
power to make a will, and that he died intestate, the plaintiff 
is entitled to have an account taken of the personal property, on 
the ground that the devise of one-sixth of the personal property 
to accumulate until the son or sons of the plaintiff, if he shall have 
any son, shall attain full age, is bad for remoteness. 

On the appeal being preferred, an objection was made by the 
respondent that the decree ought not to have declared the will 
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to be valid, with the exception of the particular bequest as to one- 
sixth of the personal property. 

I take it that, under a prayer for general relief, a plaintiff is not 
entitled to any relief which is inconsistent with his plaint. Here 
the plaintiff says in his plaint that his father had no power to 
make a will; but it is now contended that the will being valid, 
the devise of one-sixth of the personalty is bad on the ground of 
“remoteness, and that therefore the plaintiff is entitled to one-sixth 
of that one-sixth, 

In Story’s Equity Pleadings, paragraph 40, it is said: — The 
“usual course is for the plaintiff in this part of the bill to make a 
“ special prayer for the particular relief to which he thinks him- 
“self entitled, and then to conclude with a prayer for general 
“relief at the discretion of the Court; the latter can never be 
‘properly and safely omitted; because, if the plaintiff should 
‘mistake the relief to which it is entitled in his special prayer, 
“the Court may yet afford him the relief to which he has a 
“right, under the prayer of general relief, provided it is such 
“ relief as is agreeable to the case made by the bill.” ' 

In paragraph 41 of the same work, it is said “ that it has been 
“ said that a prayer of general relief, without special prayer of the 
particular relief to which the plaintiff thinks himself entitled, 
_ “will be sufficient, and that the particular relief which the case 
“requires may at the hearing be prayed at the bar. This, as 
“ a general rule, may. be true; but itis not universal. Thus, for 
“ example, an injunction will not ordinarily be granted under 
“a prayer for general relief; but it must be expressly prayed, 
“ because the defendant might, by his answer, make a different 
“case under the general prayer from what he would if an in- 
“junction were specifically prayed.” 

Paragraph 42 says:— But even when a prayer of general relief 
€ ig sufficient, the special relief prayed at the bar must essentially 
«depend upon the proper frame and structure of the bill; for 
“the Court will not ordinarily be so indulgent as to permit a bill 
s framed for one purpose to answer another, especially if the 
“defendant may be surprised or prejudiced thereby. Thus, if 
“a bill is brought for an annuity or rent tharge of £10 per 
“annum left under a will, and the counsel for the plaintiff 
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“pray at the bar that they may drop the demand of the annuity 
“ or rent charge, and insist upon the land itself out of which the 
“annuity or rent charge issues, the Court will not grant it; for 
“it is not agreeable to the case made by the bill.” 

The plaint in this case being to declare that the testator had 
no power to make a will, and to declare that he died intestate, it 
is now contended that the will is good, except as to the bequest of 
one-sixth of the personal property. The decree declares that the 
will is valid, except as to that bequest ; whereas the plaintiff's 
prayer was to have the will set aside altogether. It appears to 
me therefore that, under the prayer for general relief, the plain- 
tiff is not entitled to have an account taken of the personal 
estate, in order to ascertain the portion of the personal estate to 
which he would be entitled as one of six sons, that is, to see 
whether he is entitled to one-sixth of one-sixth, or one-thirty- 
sixth part of the personal property. I think that the decree 
ought not to have decreed an account of the personal property, 
but that it should have dismissed the plaintiff’s suit alto- 
gether. ; i 

It appears to me then, on the whole of this case, that, as the 
plaintiff has not made out his case that his father was not 
entitled to dispose of his property, whether ancestral or self- 
acquired, or that he, as the eldest son, is entitled as heir-at-law to 
succeed to the property, his suit ought to have been dismissed, and 
that an account ought not to have been ordered of the personal 
property, in order to find out what was the plaintiff ’s one-sixth/of 
the one-sixth ‘share of that property which was devised to the 
plaintiff’s eldest or other son. 

Then the question arises whether the plaintiff, having brought 
a suit on the ground that he was entitled, as the eldest son and 
heir-at-law, to succeed to the property, and having failed in his 
suit, has a right to charge the estate with the costs of this suit. 
Tam clearly of opinion that he had no such right, and that his 
suit having altogether failed, he should pay the coats of this 
unnecessary litigation. I also think it clear that the plaintiff 
is not entitled to any higher maintenance than that which has 
been awarded to him in the will 

The decree of the learned Judge will therefore bé amended, 


VOL. V] HIGH COURT. 


by dismissing the suit of the plaintiff with costs. The plaintiff 
will also pay the costa of this appeal. 
i Decree amended. 


Attorney for the appellant: Baboo Girishchandra Ghose. 
Attorney for the respondent: Mr. Thomas. 


. [FULL BENCH] 


Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice L. S. Jackson, and Mr. Justice Phear. 


ANAND CHANDRA PAL (Deraxpant) v. PANCHILAL SARMA 
(Pianenner.)* 


Official Assignee—Vesting Order—Sale in Execution of Decree—Auction- 
purchaser—Priority—Act XXIII of 1861, s. 15—Act VIII of 1859, ss. 
221, 232, 240, 242, and 8351—-Insolvent Act (11 & 12 Vict., c. 21), 8. 7 and 49. 


In September 1867 A. obtained a decree against B., and on 12th January 1868 
caused a piece of land to be attached in execution. On 17th April 1868 it was sold 
by order of the Zilla Judge, and bought by C. Before this, however, the judgment- 
debtor B. had filed his petition in the Insolvent Court, and on the 6th March 1868 
a vesting order was made. On 24th July 1868 the Official Assignee sold the pre- 
mises by the order of the Insolvent Court. 

The purchaser at the last mentioned sale now sued to recover the property from 
the purchaser at tho sale in execution of A.’s decree. 

Held,—-per Covon, C. J, Bayer, Kexp, and Jackson, JJ. —that the vesting 

rder passed the property to the Official Assignee, subject to being divested by a sale 
in execution of the decree ; that the sale in execution by order of the Zilla Judge 
was legal, notwithstanding the vesting order; that the purchaser at the sale in 
execution of the decree acquired a good title to the property, and the purchaser at the 
sale by order of the Insolvent Court had no right to recover it from him. The 
attaching creditor had a right to have the attached property sold, and the money 
realized by the sale paid to him. 

Per Pusan, J.—The jurisdiction of the Zilla Judge to order the sale was not 
affected by the vesting order; but before making the order for sale, the Official 
Aasignee should be’ heard; and unless special reason be shown, upon the Official 
Assignes’s application the execution proceedings should be stayed or set aside. In 
the present case it must be assumed that the Judges made the order for sale in due 
course, and consequently that sale operated to pass the property out of the hands of 
the Official Assignee into those of the auction-purchaser. 


Tam question in this case was referred to a Full Bench, under 


* Regular Appeal, No. 193 of 1869, from a decision of the Subordinate Judge of 
the 24-Pergunnag, dated the 25th May 1869. 
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1870 _ the following order of referenceby L. S. Jackson and Glover, J J., 


Opa Pa Cuan- who stated the facts on which the question referred depended, 


Panom, JACKSON, J.—I think this case must go to a Full Bench. 
Ranma, The question is a simple one. The defendant Inderchand 
Dugur had got a decree, in September 1867, against Tarachand 
and others, and in the month of Magh 1274, or 12th January 
1868, caused a piece of land with a house standing on it, to be 
attached with a view to sale in execution of his decree, and it 
was sold accordingly on 17th April by order of the Zilla Judge, 
and bought by the other defendant, Anand Chandra Pal. In 
the méantime the judgment-debtors had filed their petition in 
the Insolvent Court, and a vesting order was made on the 6th 
March 1868, 

The Official Assignee afterwards sold the premises, by order of 
the Insolvent Court, on the 24th July of the same year. The 
present plaintiff was the purchaser, and sues to recover the 
property from the purchaser at the Zilla Court’s sale. 

Does the vesting order prevail over the previous attachment 
made after decree, so as to give the plaintiff a better title than 
the defendant ? 

The Court below, on the authority of Indra Chandra Dogar 
v. Tarachand Dogar (1), and Rampersaud v. Callachund 
Doss (2), held that it does, and has given judgment for the / 
plaintiff, ie 

But the same point (or nearly so) was very carefully consi* 
dered by four Judges of the High Court at Bombay, in Gamble 
v. Bholagir (3), and it was there unanimously held that the 
attaching creditors who had obtained warrants in execution, 
were entitled to preference over the Official Assignee, whose 
vesting order was of date subsequent to such warrants, though 
before sale. 

In those cases there had been attachments previous to judg- 
ments, and it seems to have been argued that as there was no 
re-seizure by the Nazir, the property was merely detained under 
the first attachment, and it seems hardly to have been contended 


(2) 2 B. L. R., A. C., 6l. (8) 2 Bom. H. C, Rep., 150: 
(23) 1 Ind. Jur, N. S., 325; S. O., on . 
Appeal, Ld., 373. 
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that the Official Assignee could have any case if the attachment _ 1870 
had been after decree and previous to the vesting order, = ANAND aax- 

The Court, however, held that re-seizure was unnecessary, and 
that the sale under the decree prevailed. 

I incline to think that those cases in Bombay were rightly 
decided, and that the judgment in this suit ought to be reversed, 
and therefore I propose to send the case before a Full Bench. 

GLOVER, J.—I adhere to the opinion I expressed in the case 
of Indra Chandra Dogar v. Tarachand Dogar (1), a case which 
is exactly similar to the present one. 

I have, however, no objection to the matter being referred to a 
Full Bench, and I therefore concur in the reference proposed 
by Mr. Justice Jackson. 


Mr. Piffard (Mr. Paul with him ) for the appellant. 


v. 
PAXOHILAL 
SARMA, 


Mr. Woodroffe for the respondent. 


Before the argument commenced, Covog, C. J., observed that 
the case of Gamble v. Bholagir (2) must not be taken as in 
any way deciding the point before the Court. In that case the 
point now in question had not been argued. He was one of 
the Judges who had decided that case; counsel on both sides 
appeared to take it for granted that an attachment after judg- 

gt would bind property against the Official Assignee, but 

e Court had not decided that question. 


Mr. Piffard.—The Official Assignee merely steps into the 
insolvent’s shoes and takes the dominion over the insolvent’s 
estate which the insolvent himself had, together with a certain 
limited power of setting aside or treating as null certain disposi- 
tions of the insolvent’s property voluntarily made by the insol- 
vent within a certain period before his insolvency. The Official 
Assignee has so far a power superior to that of the insolvent 
that he can annul alienations of property made fraudulently by 
the insolvent, which alienation the insolvent himself could not 
annul on the ground of his own fraud. The contention on the 
other side will be that the vesting order ipso facto puts an end 
to the attachment, and gives to the Official Assignee dominion 


(1) 2 B. L. BR, A. C, 61. (2) 2 Bom. H. C. Rep., 150, 
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1870 over property which had been taken by act of law away from 
Atao, Qaan- the insolvent before his insolvency, and that the Official Assignee 
v. can treat as null and void what should be taken to be a charge on 
PANOHILAL : : 3? 

Sanwa, the ingolvent’s property created not voluntarily, but in invitum 
by act of law. Such appears to be the effect of a series of 
decisions of this Court and of a recent decision of the High 
Court at Agra, in Sarkies v. Mussamut Bundho Baee abe But 
I submit that all these decisions are erroneous, and rest upon a 
mistaken principle first laid down by Mr. Justice Phear in 
the case of Petumber Mundle v. Cochrane (2). The two princi- 
pal cases following these decisions are Rampersaud v. Callgchund 
Doss (3), and Roy Chunder Roy v. Bampton (4). The prin- 
ciple which appears to be laid down in these cases, is that an 
attachment is something quite different in its effect from -the 
old writ of sequestration, and that goods under attachment 
are not effected by any sort of lien, but are simply in custodid 
legis and not specially for the benefit of the attaching creditor. 
But this principle is wrong, and the distinction drawn in Ram- 
persaud v. Callachund Doss (3), between an attachment and a 
Ji. fa. is erroneous, Section 81 of Act VIII of 1859, and the 
following sections (particularly 81 and 84) show beyond doubt, 
that an attachment has the same force as a fi. fa., and that the 

only difference between an attachment before judgment, and a / 

writ of sequestration is that the latter could be used so as to” 

defeat the rights even of bond fide judgment-creditors, while by 
section 89 the rights of third parties are saved; but it is absurd 
to use this section as it has been used on behalf of the Official 
Assignee. The rights saved are rights existing at the time of the 
attachment, not rights derived in any way from the defendant sub- 
sequently to the attachment. The point, which I think is sub- 
stantially the point before the Court, was first decided by Mr. 
Justice Macpherson, in an ex parte case referred to in Ram- 
persaud v. Callachund Doss (3), in favor of the view which 
I now support, that an attachment before judgment, and an 
attachment after judgment are equally efficacious against the 


(1) 1 Allahabad H. O. Bep, Pt, VI.,81. (3) 1 Ind, Jur, N. S., 385; S, C, on 
(2) 1 Ind. Jur, N.S. 11. Appeal, Id., 373. : 
(4) 2 Ind. Jur, N.S, 188. 
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Official Assignee: but when the point again came before him in ___1870 
Rampersaud v. Callachund Doss (1), Macpherson, J., resiled A*4x> Ọran- 
from his original opinion, and followed Petumber Mundle v. 


PANOHILAL 

Cochrane (2). This was unfortunately confirmed on appeal, and Sarsa, 
followed in Roy Chunder Roy v. Bampton (3), and other cases, 

The opinion éxpressed by Mr. Justice Norman in Rajchunder 

Roy v. Isserchunder Roy (4), is correct, although it was subse- 
quently overruled. Attachment before judgment is, like a writ 

of sequestration, a penalty, and, as in the case of sequestration, 

that penalty enures to the benefit of the particular person enforc- 

ing it: Smoult’s Rules and Orders, pages 211, 212, and cases there 

cited. Reference was then made to Sections 81, 84, 87, 237, 240, 

243, 257, 259, 260 of Act VIII of 1859, and stress laid on the 
circumstance that sequestration before judgment was not dissolved 

by insolvency—Doe d, O’ Hanlon v. Paliologus (5). Similarly a 

writ of fi. fa. in the hand of the sheriff is not made ineffective by 
insolvency— Giles v. Grover (6). A transfer of the judgment- 
debtor’s property to the Official Assignee can (except as stated 

in the beginning of the argument) have no greater validity than 

a transfer to executors and administrators after the death of a 

debtor. 

Section 49 of the Indian Insolvent Act authorizes the Official 

. Assignee to apply in certain cases to stay proceedings in execu- 

“tion, and gives the Court, in which the case is pending, or execu- 
tion proceedings are being taken, a discretion to stay proceedings 
accordingly. This section could have no force if the mere fact 
of a vesting order having been made transferred property to 
the Official Assignee discharged from attachment. 

The following cases were also cited :— Odes v. Woodward (7), 
Clerk v. Withers (8), Bragner v. Langmead (9), Waghorne- 
v. Langmead (10), Calvert v. Tomlin (11), Samuel v. Duke (12), 
Ranken v. Harwood (13), Mohunt Naunk Buksh v. Koonwur 


(1) 1 Ind. Jur, N. 8., 325. (8) Ld. Raym., 1072. 

(2) Id, 11. (9) 7 T. R., 20. 

(3) 2 Ind. Jur, N. B., 188. (10) 1 B. & P., 671. 

(4) Bourke, 139. (11) 5 Bing., 1; 8. C., 2 M. & P., 1. 
(5) Morton, 323. (12) 3 M. & W., 622. 

(6) 9 Bing., 128. (13) 10 Ind. Jor, O. Se, 794. 


(7) Ld, Raymy 850. 
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Roy (1), Unnopoorna Dassea v. Gunga Narain Paul (2), Kartick 
Churn Singh v. Gogaram (3), Ramdhan Mitter v, Kailas- 
nath Dutt (4), Winter v: Gartner (5), Punchanun Bannerjee 
v. Hurrymohun Sen (6), Woodland v. Fuller (7,) Cochrane v. 
Hurrosoondurri Debta (8). 


Mr. Woodroffe, for the respondent, relied on Sarkies v. Mussa- 
mut Bundho Baee (9), Petumber Mundle v. Cochrane (10), In re 
Gocool Doss Soonderjee(11), Rampersaud v. Callachund Doss (12), 
Roy Chunder Roy v. Bampton (13), Cochrane v. Gladstone Wyl- 
lie (14), Indra Chandra Dogar v. Tarachand Dogar (15), 
and contended that the vesting order having been passed before 
the sale in execution of the decree of the Zilla Judge took 
place, the Official Assignee was entitled under the vesting order 
to possession of the insolvent’s property, even though it had been 
attached in execution of a decree,‘and an order for sale in execu- 
tion had been passed. 


The opinions of the learned Judges were delivered as follows: — 


Coucg, C. J. (after stating the facts and the question referred, 
continued)—The provision in the Indian Insolvent Act, 11 and 
12 Vict, c. 21, as to the vesting of the estate and effects of the 
insolvent in the Assignee is similar to the provison in the 
English Insolvent Act, 1 and 2 Vict., c. 110, and there 
is nothing in the Indian Act which can give to the Assignee” 
under it a greater right than the assignee in England has, 
The vesting order of the Insolvent Debtors’ Court, under 
section 37 of the English Act, has the same legal operation 
as the assignment to the provisional assignee had for which it 
was substituted. Now, Lord St. Leonards in In re Atkinson (16), 
in his judgment as Lord Chancellor says :— 

“Two questions arise on this appeal; first, whether the 


(1) 2 W. RB, 62. (9) 1 Allahabad H. C. Rep., Pt, VL, 81. 
(a) Id., 298. (10) 1 Ind. Jur, N. 8., 11, 

(8) Id., Mis, 48. > (11) Id., 327. 

(4) 4B. L. R, A. O., 20. (12) Id, 325. 

5) 1B. L. R, O. C, 79. (8) 2 Ind. Jur., N. S., 188. 

(6) 1 Ind. Jur., N. S., 408, (14) Id., 337. 

(7) 11 A. & E., 859. (15) 2 B. L. B, A. C., 61, 


(8) 6 Moore's I. A., 509. (16) 2 De G. M. & G., 140. 
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title of the Assignee in insolvency is so absolute that it cannot 1870 
“ be disturbed, and, secondly, what, under the circumstances as Arap Cran- 


“they here appear, are the rights of the Assignee for value. v, 
“Tt may be considered as decided that the Assignee in insol- iy tees 
“ vency represents the insolvent ; he stands in his place and takes ` 
“ only such interest as he can give and subject to all equities by 
“& which the insolvent is bound. Ithas, however, been contended 
“ that the effect of the Act is so to vest the property that the in- 
* solvent cannot afterwards divest it; but thia is not so, for there 
“are no words in the Act giving to the Assignee any higher 
‘interest than the insolvent himself has: the Assignee does not 
« therefore take so as not to be subject to equities as administered 
“in this Court.” i i 

And Lord Westbury in moving the judgment of the House of 
Lords in Fleeming v. Howden (1) says: 

“ The right of a trustee under a sequestration is very different 
* from the right of a singular successor, for it is a rule common to 
“both English and Scotch Bankrupt Law that the trusteé or 
“ assignee takes the property of the bankrupt subject to all the 
“ rights and equities that affected it at the time of the bankruptcy. 
But the singular successor is not bound by a trust or duty of 
“which he had no notice. The trustee under a sequestration is 
“in the same position as a gratuitous alienee. He takes such 
< estate or interest only as the bankrupt can lawfully convey. So 
“in England the assignee takes such interest only as the bankrupt ` 
“ can lawfully depart withal. The force of the two expressions is 
* the same, and the implied conveyance to the trustee or assignee 
“ ranks no higher than a gratuitous alienation.” 
_ No higher authorities could be quoted for the rule which is to 
be applied in any case where it is-necessary to determine what 
is the right of an Official Assignee. No doubt, as it was argued, 
he represents the creditors and is a trustee for them; but that 
cannot give him a greater interest in the property than the in- 
solvent had. It appears to me that in the decisions in the 
Indian Courts this rule has been lost sight of, and the question 
has been treated as if it were whether the property passed to 


(1) L. R., 1 Scotch App., 382. 
90 
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1810 __ the Official Assignee, and whether any charge or lien upon it was 

Axaxp CaN- created by the attachment. I except the case of Gamble v. Bho- 

Pandian (4g? (1); where the point’ was not raised, and it was assumed 

Sauma. that if the attachment after decree was complete without re- 

seizure by the nazir, the execution creditor was entitled to 

preference, as regarded the attached goods over the Official 

Assignee. I think the question before us must be decided by 

considering the rule laid down by Lord St. Leonards and Lord 

Westbury in connection with the provisions of the Code of 

Civil Procedure. At the most, the English cases upon a differ- 

ent form of Procedure in execution can only assist us as being 

analogous. It is a little remarkable that although the English 

law has been so much referred to in considering this question, 

the case in the English Courts which is most applicable to it 

appears to have been the least noticed. It is not mentioned in 

the elaborate judgment of the High Court of the North West 

Provinces,— Sarkies v. Mussamut Bundho Baee(2). I mean the 

case of Woodland v. Fuller (3), There a writ of fi. fa. against a 

person was lodged with the deputy of the sheriff who im- 

mediately issued a warrant to an officer. Afterwards, on the 

same day, a vesting order was made by the Insolvent Debtors’ 

Court transferring the person’s estate, and the assignee took 
possession of his property under it. The Sheriff’s officer after- i 

wards seized it, and it was held by the Court of Queen’s Bench, 

that the seizure was proper; that the vesting order only vestéd 

the property in the assignee subject to the right of the execution 

creditor, The Court entertained no doubt, and the case is an 

instance of the application of the rule, that the assignee takes 

the property subject to the rights and equities which affected it 

at the time of the bankruptcy or insolvency. But as I have 

said, the question must be answered by a reference to the Code 

of Civil Procedure. ; 

By Section 15 of Act XXIII of 1861, substituted for Sec- 
tion 215 of Act VIII of 1859, it is enacted that, “if the appli- 
“cation for execution of a decree be admitted, the Court shall 
“ order execution of the decree according to the nature of the appli- 


(1) 2 Bom. H. O. Rep, 150, (3) 11 A. & E, 859. ` 
(2) 1 Allahabad H. C. Rep., Pt, VL, 81. 
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“cation.” Section 221 of Act VIII of 1859, says: “ When all 


“ necessary preliminary measures have been taken, where any Anand gu 


“ such are required, the Court, unless it see cause to the con- 
“trary, shall issue the proper warrants for the execution of the 
s decree.” 

Section 232 is “If the decree be for money and the amount 
“thereof is to be levied from the property of the person against 
“whom the same may have been pronounced, the Court shall 
* cause the property to be attached in the manner following,” and 
thereafter the different modes of attachment are given. Sec- 
tion 242 says: “In all cases of attachment under the preceding 
“ sections, it shall be competent to the Court at any time during 
“ the attachment to direct that any part of the property so attached 
“ as shall consist of money or bank notes or a sufficient part thereof 
* shall be paid over to the party applying for execution of the 
“ decree, or that any part of the property so attached as may not 
“consist of money or bank notes so far as may be necessary for 
“ the satisfaction of the decree, shall be sold, and that the money 
“ which may be realized by such sale or a sufficient part thereof 
“ shall be paid to such party.” 

Now, it is a rule, that when a statute confers an authority to 
do a judicial act in a certain case, it is imperative on those s0 
authorized to exercise the authority when the case arises and its 
‘exercise is duly applied for by a party interested and having 
the right to make the application. This has been often decided, 
and it is sufficient to quote the cases of Macdougall v. Pater- 
son (1), Crake v. Powell (2), and Bowes v. Hope Life Insurance 
Company (3). In those cases the word used in the Statute was 
‘may.’ According to this rule, the words “it shall be competent 
to the Court” in Section 242 must not be construed as giving to 
the Court a power which it may exercise or not as it thinks fit, 
but as obligatory and conferring on the attaching creditor aright 
to have the attached property sold and the money realized by 
the sale paid to him, 

Section 116, which provides for the non-appearance of one or 


more of several plaintiffs, is an instance of the same words “ it : 


(D) U C. BA 755. (3) 11 H, L. C., 889, 
(2) 2 B & B., 210, 


699 


1870 
CHAN- 


v 
PANOHILAL 
BARAMA, 


700 BENGAL LAW REPORTS. [VOL v. 


1870 shall be competent to the Court” being obligatory, and so is 

ANAND, pan- section 97, where, if the plaintiff satisfies “the Court that there 

Pandan are Sufficient grounds for permitting him to withdraw from the 

` Same, suit with liberty to bring a fresh suit for the same matter,” the 
Court is bound to grant the permission. 

In several sections the word “may” is clearly obligatory, for 
instance—84, 90, 101, 143, and the first part of 102. In the latter 
part of this Section the words “ if it think proper” are introduced 
after “may” apparently to show that it is not obligatory. Sec- 
tion 361 is another instance of this, the words there being “if it 
think right.” 

In Section 92, as to injunctions, the words “it shall be lawful 
for the Court” are clearly obligatory when a proper case arises. 
It would be contrary to the whole scope of the Act to hold: that 
by an attachment after decree the creditor does not acquire a 
right to have the property sold, and that the Court may arbi- 
trarily refúse to issue the order for sale. 

Section 240 appears to me to furnish a strong argument 
against the Official Assignee. By that section the right or equity 
created by the attachment is such that it cannot be affected by 
even a bond fide alienation for value without notice of it. The vest- 

. ing order ranks no higher than a gratuitous alienation, and it can- 
not be consistently held that it is to defeat the attachment when , 
an alienation for value is not allowed to do so. It was argued that,” 
after the vesting order, the property cannot be sold as that of the 
judgment-debtor, as it has passed to the Official Assignee, but the 
answer to that is that it has so passed subject to being divested 
by a sale in execution of the decree, and it may still be sold as 
the property of the judgment-debtor. In this case, I think, the 
sale on the 17th of April by order of the Zillah Judge was 
legal notwithstanding the vesting order, and the defendant 
Anand Chandra Pal acquired a good title to the property under 
it, and that the plaintiff has no right to recover it from him. 


BAYLEY, Kemp, and Jackson, JJ., concurred. 


Puear, J.— During the argument in this case,. both sides 
seemingly considered that decisions given by me in two former - 
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cases—Petumber Mundle v. Cochrane (1), Roy Chunder Roy v. 1870 
Bampton (2) afford material support to the position which the Axaxp Crax- 
present plaintiff endeavours to maintain. v. 


PANOHILAL 

Judging from the mode in which those decisions have been Sanaa. 
used both here and elsewhere, I cannot help thinking that their 
effect has been in some degree misunderstood, and that an 6x- 
planation of them will not be out of place now. In each of the 
cases it happened that the contest turned solely on the imme- 
diate proprietary rights of the parties, whatever those were, in 
the subject attached at a time when a vesting order had been 
made by the Insolvent Court after attachment (under different 
circumstances in the two cases) and when a sale had not taken 
place nor even an order for sale passed. 

The material facts of the first case were as follows. A suit 
was pending before the High Court in which before decree cer- 
tain property had, at the instance of the plaintiff, been attached 
as being the property of the defendant. After the date of this 
attachment, and also before decree, an order of the Insolvent 
Court was made by which all the property of the defendant 
vested in the Official Assignee. The Official Assignee thereupon 
claimed the attached property under the provisions of Section 86 
of the Civil Procedure Code, and succeeded in getting the 

attachment removed and the property handed over to him. The 
N gins then proceeded to trial, and having obtained a decree 
mighout taking any proceedings in execution either by re-attaching 
the property or otherwise bfought a regularsuit against the Official 
Assignee for the purpose of asserting a right of some sort to the 
property solely upon the foundation of the original attachment. 
The Court in giving judgment remarked upon the peculiarly in- ` 
definite character of the right put forward by the plaintiff, and 
it dismissed the plaintiff’s suit on the ground that an attach- 
ment effected before decree did not alone create in favor of the 
plaintiff any such definite lien or charge on the property in the 
hands of the Official Assignee as could be realized in a se- 
parate suit. 
In thesecond case, namely, in Roy Chunder Roy v. Bampton (2) 





(1) UInd, Jur, N. 5, 11 (2) 2 Ind, Jur, N. 8., 188, 
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1870 ____ money due to the judgment-debtor in the hands of the Adminis- 
Anao Oras- trator-General was attached by the High Court in execution of 
a decree passed by itself, and afterwards before any further 
steps were taken to obtain execution the judgment-debtor filed 
his petition in the Insolvent Court, and the usual vesting order 
was made thereon. In this state of things the judgment—creditor 
applied to the High Court for execution of his decree by the 
payment over to him of the monies attached, insisting that the 
attachment had given him a right to them in the shape of a lien 
or charge upon them for the amount of his decree. The only 
contested question before the Court was, asthe Court itself 
stated it, whether the assets, at the time when by virtue of the 
vesting order they passed into the hands of the Official Assignee, 
carried with them an existing liability to be sold in execution 
of the decree for which they were attached, in priority to the 
rights of the Official Assignee as representing the general body 
of creditors. The Court answered this question in the nega- 
tive, and after holding that the execution proceedings had not 
gone far enough to yield the judgment-creditor any such right 
as would bind the property in the hands of a bond fide alienee, 
it expressed the opinion on the particular facts of the case that 
there was no hardship in the judgment-creditor being placed 
on the same footing as all the other creditors. Accordingly it vA 
refused the judgment-creditor’s application for an order for sale, 
or rather its equivalent, an order for transfer of the money, 28 
it well might in exercise of the discretion reposed in it by 
section 49 of the Insolvent Act. 
The footing upon which the decision of the Court in each of 
- these cases rested, may be thus stated, namely, that the attach- 
ment, whether effected in the course of the suit before decree 
as in the first case, or in the execution proceedings after the 
decree as in the second case, did not of itself alone create in 
favor of the attacher any lien or other proprietary interest in 
the property attached, and, after the able discussion of all the 
authorities bearing upon the point which has taken place before 
us, I see no reason now for altering this statement of the law 
or for thinking that those cases were in any degrge wrongly 
decided. a 


v. 
PANOHILAL 
SARMA, 
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- It appears to me, however, that the rights of the parties to ` 1870 

the present suit lie entirely outside the scope of those decisions, ANAND Gmax- 

The defendant founds his claim to be the owner of the land and Sen ce 

house, for which the plaintiff sues, upon the title of a sale made Banata, 

to him by the Civil Court in the execution proceedings of a certain 

suit between other parties. The land and house, when attached 

in the course of those proceedings were the property of the judg- 

ment-debtor, but before the sale took place a vesting order of the 

Insolvent Court transferred the property to the Official Assignee. 

Under these circumstances we are not called upon to consider 

whether or not the factum of an attachment gives the judgment-~ 

creditor @ right of lien which the Court executing the decree 

is bound to enforce without regard to the occurrence of insol- 

vency : but the material question before us is substantially this, 

namely, did the Civil Court, at the time of making the sale on 

the facts of the case referred to us, possess the power of selling 

which it affected to exercise, notwithstanding the previous alie- 

nation of the property to the Official Assignee. I think a little 

consideration will show that the answer to.this question does not 

hinge upon the nature of the action, if any, which attachment 

may have upon the proprietary rights of any one on the subject 

which is attached. 

I will endeavour shortly to explain the mode in which the mat- 

So itself to my mind. When in any ordinary money suit, 

the property of the defendant is attached before decree, it seems 

clezr to me that that property does not thereby become any 

element in the lis pendens. But when a decree or order has 

been passéd in the suit, and the judgment-creditor, by way of 

proceeding to obtain execution thereof, asks the Court to attach 

specified property of the judgment-debtor, the case is wholly 

changed in this respect: the judgment-creditor by that step sets 

up a right to have his claim satisfied out of that particular pro- 

perty, and, if the attachment so sought be made, thenceforward 

the attached property, so far as the purposes of the execution 

are concerned, constitutes the substantial subject of suit between 

the parties. Now, if we suppose for the moment that the pro- 

perty, instead of having thus become the subject of litigation 

between the parties in the execution stage of a suit for money, 

had been the original subject of the snit, and if, during the 


s 
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1870 ` pendency of such suit, before decree, the owner had alienet 
Amano mPa it, then no doubt, upon principles of public expediency which 
Spe Meee, AES acknowledged in all our Courts, the alienee would be 
Sana, held to take with express notice of the suit and would be bound 
by the decree therein, though not himself a party thereto: but 
I understand the operation of this doctrine to be limited to the 
actual subject of the suit itself; it does not extend to collateral 
proceedings, and, even as regards the subject of suit, loses its 
force when the alienation is involuntary. Thus, for instance, in 
the English Court of Chancery in the event of a defendant in a 
suit becoming bankrupt, the plaintiff can only effectively proceed 
with the suit by making the assignee a party. Going back 
then from this point to that subsidiary suit against the property 
of the judgment-debtor, which for convenience’ sake I take the 
proceedings in execution of amoney decree to constitute, I think 
the general principle, namely, the principle that ordinarily a 
decree,of the Court only binds the parties to the suit is here 
unaffected by the doctrine which I have mentioned, and therefore 
would, apart from legislative enactment, prevent what I may 
term the execution suit from being infructuous in regard to so 
much of its subject as might be aliened during its pendency until | 
at least the alienee should be brought within its scope by being 
made a party. In England where the execution proceeding is 
nothing more than the act of suing out the writ and placing iu” 
in the hand of the Sheriff, there is little risk of its being defeat- 
ed by an alienation during its pendency. But in this country 
the case is different. Under the Code which governs procedure 
here the proceedings necessary to obtain execution-of a decree of 
Court commonly rival, in length and complexity, the proceedings 
of the suit before decree, and not seldom greatly exceed them in 
these respects. The legislature has accordingly thought fit to 
provide against fraud or vexatious conduct on the part of the judg- 
ment-debtor towards his judgment-creditor pending the execution 
proceedings, by the enactment of Section 240 of Act VIII of 1859. 
At one time there was some difference of opinion relative to the 
exact operation of’ this section, but it is now settled by a decision 
of the Full Bench (1), a8 I understand it, that the effect of the 


(1) 2 B. LR, F, B., 49 
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section is precisely the same with regard to alienations effected _ 1870 
pending the execution proceedings as that of the rule of law A¥AxD Gan- ` 
which I first referred to relative to alienations of the subject of eae 
suit made during the suit itself. The section does neither more Sara. 
nor less than bind the alienee in the cases to which it applies by 
the order of sale which may be made by the Court after alienation, 
notwithstanding that he, the alienee, be not a party to the pro- 
ceedings, 

In my view, then, a judgment-creditor, when he attaches specific 
property of his judgment-debtor in execution of a money decree, 
may, with convenience, be regarded as having instituted a suit or 
rather as having converted the original suit against his judgment. 
debtor into a suit in respect of that property, and this suit, if 
successful, will terminate in a decision ix rem in the shape of an 
order for sale: if during this suit before the order for sale an 
alienation be effected which does not fall within the operation 
of section 240, the judgment-creditor can only pursue his claim 
against the property in the hands of the alienee by making 
the alienee a party to the suit. On the other hand, if the 
alienation be such that it is covered by section 240, it may be 
entirely disregarded. To use the words of the Master of the 
Rolls in the Bishop of Winchester v. Paine (1) (and I quote these 
words because I think they precisely represent the effect of the 

Be ce Bench decision to which I have referred): “ The litigating 

“parties are exempted from the necessity of taking notice of a 
* title so acquired. As to them, it is as if no such title existed.” 

I come now to the enquiry, is the alienation which is effected 
by the force of the vesting order of the Insolvent Court within the 
words of section 240? Is it such a private alienation as is there 
spoken of? I think not. Clearly, the Legislature, by the use of 
the word “private,” intended something in the way of a limiting 
or qualifying character. “Private alicnation” must mean some- 
thing’ short of all alienations whatever. In the repealed Regula~ 
tion, from which section 240 is taken, private alienation is opposed 
to alienation by auction sale, and I apprehend that at the date of 
that Regulation the words “ auction sale” referred to a sale effected 





(1) 11 Ves., 197. j 
91 
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1870 under some power of selling paramount to the owners will. 
Anaxp Cran- In my opinion, private alienation means alienation voluntarily 


Dra Pau 
Sees effected by the owner in exercise of his ordinary powers of 
Sarsa. ownership. This, the alienation which is brought about by the 


vesting order, is not. It may no doubt be said to proceed from 
the will of the owner, when it is the consequence of a petition 
of insolvency presented by him. But in the same way a sale 
made by the Collector for default of payment of Government 
revenue in cases where the default is wilful (and such cases 
certainly occur) would be voluntary on the part of the defaulter ; 
and if the intention of the owner that the alienation should take 
place is enough to render the alienation private within the mean- 
ing of section 240, such a sale would be voided by that section 
as against a previous attaching creditor; but I think no one would 
be bold enough to argue that it is so. It seems to me that 
the alienation caused by the vesting order is an alienation affect- 
ed by operation of law for the benefit of all the owner’s creditors 
upon the happening of certain events, and that its character is 
jn no wise altered by.the circumstance that in one alternative 
the principal event isa voluntary act of the insolvent himself. 
It follows, according to the views which I have endeavoured to 
express, that when a vesting order is made relative to the pro- 
perty of a judgment-debtor after attachment in execution of a 
decree and before order for sale, the judgment-creditor, in order,” 
to pursue his claim against the attached property, must maké 
the Official Assignee party to the proceedings. If he does s0, he 
has, I think, with a qualification which I will presently mention, 
the same right as against the Official Assignee to have the attach- 
ed property sold as he had before the vesting order against his 
judgment-debtor. Ihave never doubted that, apart from the 
equitable considerations introduced by the Insolvent Act, the 
Official Assignee, by virtue of the vesting order, takes the property 
of the judgment-debtor simply as the judgment-debtor himself 
held it. Indeed I expressly stated in the case of Petumber 
Mundle v. Cochrane (1) that he takes it subject to the same equi- 
ties as those to which it was subject in the hands of the ingol- 
vent. And it is therefore much satisfaction to me to find that 
Q) 1 Ind. Jur, N. 9, 1. . 
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this doctrine has recently, since the case of Petumber Mundle v. 1870 
Cochrane (1), been forcibly enunciated by so eminent an author- âxaxn Cran- 
ity as Lord Westbury in Fleming v. Howden (2). The vesting Sec 
order simply transfers the- property from the one person to the Samra. 
other, and therefore does not deprive the attaching Court of juris- 

diction in due course of proceeding and in proper exercise of its 
judicial discretion to order the sale of the attached property. 

But when the Court is asked to order the sale of the property 

after it has been thus transferred to the Official Assignee, 

and when it has the Official Assignee properly before it, then 

comes into play the qualification which I conceive to be effected 

by the insolvency in the right of the judgment-creditor to pursue 

the property,—namely, that this right of his against his debtor, 
however it may be designated, ought not to be allowed to defeat 

the policy of the Insolvent Act. It is not necessary for me now 

to discuss this particular topic further. I will only add that 

when sitting on the other side of this Court in the exercise of 

its original civil jurisdiction, I have invariably considered 

myself bound, on the application of the Official Assignee, to stay 

or set aside execution proceedings and to allow him to take the 
judgment-debtor’s attached assets, unless special reason for a 
contrary course has been shown. I have always understood the 

policy of the Insolvent Act to be that all the creditora alike, 
irrespective of their individual priorities of diligence, should be 

paid rateably, the Act in this respect differing notably from the 
Winding-up-Acts; and it has appeared to me that the discretion 

vested in the Civil Courts by section 49 of the Insolvent Act 

was bestowed upon those Courts in order that it should be exer- 

cised in furtherance of the purposes of the Act. Of course the 
equities of the Insolvent Act rest upon the assumption that there 

is real insolvency, and that there are assets to administer. If, 
therefore, in any given case the Civil Court has reason to believe 

that the insolvency proceedings are fictitious and instituted by 

the judgment-debtor himself for the purpose of harassing or 
defrauding his creditor, that Court would be right in refusing to 

stay execution at the instance of the Official Assignec. 


. 


Q) 1 Ind. Jur, N. 8., 11. (2) L. R, 1 Scotch App; 382. 
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Qn the case which is stated to us in this reference, I must 
assume that the proceedings of the Zilla Judge were regular. 
I do not think that the vesting order made by the Insolvent 
Court affected his jurisdiction to continue the execution proceed- 
ings and to order the sale of the attached property, if in the due 
exercise of his judicial discretion he thought fit to do so. It is 
not expressly said that he had the Official Assignee before the 
Court after the transfer of property effected by the, vesting 
order and before making the sale, but I cannot suppose that he 
omitted this step, and indeed it seemed to be admitted in the 
argument that the Official Assignee had been heard in the Zilla 
Court. Itis not our concern to enquire whether or not the Judge 
might with propriety have stayed the execution proceedings; we 
must take it that he did in fact order the sale in due course, and 
I think, consequently, that that sale operated to pass the property 
out of the hands of the Official Assignee into those of the pur- 
chaser-defendant, and that the Official Assignee was thus left 
without anything to sell to the plaintiff. 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr, Justice Phear, and Mr. Justice Mitter. 


RADHA PYARI DEBI CHOWDHRAIN and orges (PLAINTIFFS) v. 
NABIN CHANDRA CHOWDHRY (Derenpant).* 


Act VII of 1859, s. 230—Evidence—Title—Possessio.t. 


On an application under section 230, Act VIII of 1859, in the investigation of the 
matter in dispute, the Court may go into the question of title. It is open to the appli- 
cant to give evidence of title beyond mere possession, and tho decree-holder may 
prove his title to the property. 

Ont Nabin Chandra Chowdhry obtained a decree against the 
Government for possession of certain fisheries; and in execution 
of his decree he obtained possession of them. The plaintiffs in 
the several cases applied to the Court, under section 230 of Act 
VIII of 1859, stating that they had severally been in possession 
of the said fisheries; that the fisheries belonged to them; that 


* Regular Appeals, Nos. 182, 184, 189 and 213 of nee from g decree of the 
Judge of Rungpore, dated the 10th December 1868. 
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they were not parties to the suit in which the decree was passed, 1870 
and praying to be restored to possession. ious Pram 
The Judge found that there were conflicting claims regarding DURAN 
the fisheries in dispute, and dismissed all the suits, leaving the Nasr 
ae è : CHANDRA 
several plaintiffs to their remedy by suit. Cuowpury. 
On appeal, the High Court (NogmAN and E. JACKSON, JJ.) 
remanded the several cases for trial of the following issues in 
each : 
Was the claimant really and Bond fide in possession of the 
fisheries claimed, at the time of the execution of the decree? 
Was he dispossessed by the decree-holder in execution of the 
decree ? x 
On remand, the Judge passed decrees in favor of the plaintiffs 
in cases Nos. 182, 184, and 213, and dismissed the case No. 198. 
Objections were filed to the several findings of the Judge. 
The appeal in case No. 198 camo on for hearing before a Divi- 
sion Bench (Norxan and E. Jackson, JJ.) On account of the 
conflicting decisions in Nugender Chunder Ghose v. Ram Comul 
Mundul (1), Mahomed Ausur v. Prokash Chunder Sha (2), Ajoo 
Khan v. Kisto Pershad Lahoory (3), their Lordships referred 
the following questions for the decision of a Full Bench, viz. : 
s“ Whether a person, who has been dispossessed of land or 
fisheries in execution of a decree against a third person to which 
he is no party, is bound to prove anything more than that he 
~s really and bond fide in possession, and dispossessed in execu- 
` of such decree? 
* Whether the decree-holder can put the plaintiff to proof of 
his title, or, on an application numbered and registered as a suit 
under section 230, in answer to aud not merely as controverting 
the plaintiff’s evidence of possession, can go into evidence of 
title himself?” 


Baboo Srinath Das for the appellants. 


Baboos Aushutash Chatterjee and Mahini Mohan Roy for the 
respondents. 


(1) 3 W. Re, 218. (3) 8 W. Ry 477. 
(2) 8 W. B., 8. 
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The following were the opinions of the Full Bench :— 


Couou, C. J.—We must endeavour to collect the intention 
of the Legislature in section 230 from the language which they 
have used. It appears to me that, looking to that language, the 
title may be gone into in an application under that section, 
The section provides for the case where a party in a suit for the 
recovery of immoveable property has obtained a decree, and the 
decree is about to be executed. It says that, “if any person, other 
“than the defendant, shall be dispossessed of any land or other 
“immoveable propérty in execution of a decree, and such person 
<“ ghall dispute the right of the decree-holder to dispossess him of 
“ such property under the decree, on the ground that the property 
“was bond fide in his possession on his own account or on account 
“of some other person than the defendant, and that it was not 
“included in the decree, or, if included in the decree, that he was 
“not a party to the suit in which the decree was passed, he may 
“apply to the Court within one month from the date of such dis- 
“ possession; and if, after examining the applicant, it shall appear 
“to the Court that there is probable cause for making the appli- 
*¢ cation, the application shall be numbered and registered as a suit 
e“ between the applicant as plaintiff and the decree-holder as defend- 
“ant.” Then it says what is to be done,—namely, that “the Court 
“shall proceed to investigate the matter in dispute.” Now what is 
the matter in dispute? I think that the matter in dispute is th 
right of the decree-holder to dispossess the applicant of 1 
property under the decree, and the subsequent words which _ 
the grounds upon which the applicant may come to the Cou ton 
not restrict the meaning of those words, but are intended to shy 
the cases in which the applicant is entitled to come to the Cou: 
Urless he can show that he was bond fide in possession on hì 


own account or on account of some other person, he has no right | 


to apply to the Court, but if he can show that, and if the Court 


is satisfied that there was probable cause for his application, the - 


Court may receive it and proceed to investigate the matter; but 


still the matter in dispute appears to me to be the right of the, 


decree-holder to dispossess him. So far, then, I think that there 
is nothing in this section to show that the matter to be tried 
was limited merely to the question of possession; but then 
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we come to the words that the Court “is to investigate the 
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“matter in the same manner and with the like powers as if a suit Rapa Pyarr 


“ for the property had been instituted by the applicant against the 
* decree-holder.” Now, ifa suit for the property had been institut- 
ed by the applicant against the decree-holder, instead of having 
been instituted by the decree-holder against some other person, the 


title would have been gone into. A suit instituted to recover’ 


the property, and not to recover merely the possession, is a suit in 
which there would have been an enquiry into the title. Looking 
then at these words, it appears to me that we may collect that it 
was the intention of the Legislature, in a case of this kind, that 
if the Court should be satisfied that there was a probable ground 
for the application, the title should be tried between the parties ; 
and the mode of proceeding provided is that the applicant may 
come in and show that he was really entitled to the property, 
and that the decree obtained by the decree-holder for the recovery 
of it was obtained against the wrong person, and was not binding 
in any way upon the applicant. This construction appears to 
me to be somewhat strengthened by the words of section 231, 
. which says that no future suits shall be entertained in any Court 
“ between the same party or parties claiming under them in 
“ respect of the same cause of action.” The cause of action in a 
suit for the recovery of property under section 230 would be 
- the dispossession under the decree. It may certainly be that 
the applicant might show that there was a dispossession of the 
property at some other time, and possibly in that way he might 
escape from being bound by section 231; but it appears to me 
that the Legislature using the words “in respect of the same 
cause of action” really contemplated the case of the applicant 
asserting his title to the property, saying that he has been dis- 
possessed of it, and that it was his, and bringing a suit for the 
recovery of it; and that they intended to treat the proceedings 
under section 230, as if the applicant had brought a suit. I 
cannot say that the language of the section is as clear as it 
might be, but it appears to me that it may fairly be collected 
from the language used that that was the intention of the Legis- 
lature. Then we must apply that construction to the questions 
- which have, been put to us, and which perhaps require to be 
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answered in some special manner. The first question is “ whether 
a person who has been dispossessed of land or fisheries in execution 
of a decree against a third person, not a party to the case, is 
bound to prove anything more than that he was really and 
bond fide in possession, and dispossessed in, execution of the 
decree.” Now it does not follow from the Court having the 
power to go into the question of title, that the applicant, or the 
plaintiff in such a case, is bound to prove more than that he was 
really and bond fide in possession. If he proved that, it would be 
evidence of title upon which he might rest his case, and if he did 
not choose to go into evidence of his title, we cannot say that he 
was bound to doit. Now, with regard to the first branch of the 
second question, whether the decree-holder can put the plaintiff 
to proof of his title, although we say that the decree-holder can 
do so, he cannot insist upon direct proof of title, and the plaintiff 
may, if he thinks fit, rely upon his possession ; but, as to the latter 
branch of that question, whether the decree-holder can go into 
evidence of title in himself, we must say that he can; if he has 
a good title he is at liberty to give evidence of that title and to 
prove that he is really the person to whom the property belongs, 
and that it should not be taken in execution of the decree. 
This is the way in whichit appears to me these questions must .- 
be answered. ` 


Kump, J.—I am of the same opinion. 


JaoKson, J.—I am of the same opinion, I think that sec- 
tions 230 and 231 of the Code of Civil Procedure must be read 
together, and that the terms of the last mentioned section will 
very materially assist us in coming to a conclusion as to what 
the Legislature meant by the first mentioned section. 

The earlier words of section 230 refer to the circumstances 
which will entitle a party to make application to the Court 
under this section,—that is to say, that the property which has 
been the subject of dispossession “ was bond fide in his posses- 
“ sion on his own account, or on account of some other person 
“ than the defendant, and that it was not included in the decree, 
“ or, if included in the decree, that he was not a party to the euit 
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“ in which the decree was passed ;” and then follow the words 1870 
“if, after examining the applicant, it shall appear to the Court Raona Pian 


«c that there is probable cause for making the application,” thatis puranr 
v. 


to say, that the Court is to satisfy itself of the existence of those Nasr 

: è . CHANDRA 
circumstances, namely, that the applicant was bond fide in pos- Cuowourr, 
session as stated above, and that the land was not included in 
the decree, or, if included, that he was not a party to the suit 
in which the decree was passed; and the Court, on becoming 
satisfied that there was such probable cause as that for making 
the application, is then empowered to deal with the matter, and 
treat it as if it were “a suit between the applicant as plaintiff, 
“ and the decree-holder as defendant,” and proceed to investigate 
thematterin dispute “in thesame manner as if a suit for the pro- 
t perty had been instituted by the applicant against the decree- 
‘c holder.” 

I concur with the learned Chief Justice in thinking that the 
matter in dispute is the enlarged subject-matter which the Court 
arrives at, after satisfying itself of the existence of the cause 
. for making the application; and that the power conferred upon 
the Court in investigating the matter and passing a decision is 
the same as in an ordinary civil suit. That decision, under 
section 231, is “of the same force as a decree,” that is, a decree 
for the property “ subject to appeal ;” that would be an appeal 
to determine whether the decision as to the right to the pro-- 
perty was correct: and then the section concludes with saying 
“ that no fresh suit shall be entertained in any Court between 
“the same party or parties claiming under them in respect 
“ of the same cause of action.” 

This course of procedure, it will be seen, is in marked contrast 
with that laid down in section 246, on a somewhat cognate sub- 
ject. There it is said that an “ order passed by the Court under 
“this section shall not be subject to appeal, but the party against 
‘whom the order may be given, shall beat liberty to bring a suit 
to establish his right.” Then when the Legislature, by this sec- 
tion, debars the party or parties claiming under him from-bring- 
ing a fresh suit in respect of the same cause of action, which, I 
apprehend, would be a suit based upon the dispossession under 
that decree, and in which the plaintiff would seek to establish 

: 92 
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Before Hr. Justice L, S. Jackson and Afr. Justics Glover. 


DINANATO MOOKERJED (Prarrrirr) v, DEBNATH MALLICK AND ANOTHER 


1870 
Blarch 80. 
(DEFENDANTS). * —————— 


Instalment Bond—" Nuesur”—" Salami”—Abwab—Unregistered Potta and Kabuliat— 
Set-off —Evidence. 


Plaintiff sued in a Small Cause Court, on an instalment bond, for 81 rupees. The bond 
had been executed for Nueszur or Salami contemporaneously with the execution of a potta 
and kabuliat, by which the defendants agreed to pay the plaintiff 835 rupees a year, for 
two years, as rent for certain land. The potte and kabuliat had not been registered. A 
previous suit brought by the plaintiff under Act X of 1859, had been, therefore, dis- 
missed, and no oral evidence was admitted to prove the terms of the potta and kabuliat. 

g The defendanta now claimed a set-off against the amonnt claimed under the bond, on the 
"7 tooting of a contract contained in the potta and kabuliat. The Judge refused to receive 
them in evidence, or to receive oral evidence of their contents, and gave a decree in favour 
of the plaintiff, subject to the opinion of the High Court on four questions submitted 

by him. 

Held, the suit on the bond was properly cognizable by the Small Cause Court as a 
simple debt due under the bond. It was clearly not for an abwab or illegal cess; whether 
it was Nuseur or Salami was immaterial. The defendant having benefited in the Act X 
suit by the fact that no oral evidences had been admitted to prove the contents of the potta 
and kabuliat, it would have been contrary to rule and inequitable to admit such evidence 
now in support of his clam of set-off, 


Tux following case was referred for the opinion the High Court: 

“Plaintiff sues defendants, on an instalment bond, for rupees 81. Defend- 
ants, admitting execution of the bond, have raised a variety of pleas, and have 
‘presented a petition praying for a reference to the High Court on several points. 
The bond was executed contemporaneously with a lease of certain land by 
plaintiff to defendanta, whereby the latter undertook to pay him a yearly rent 
of rupees 335, for two years. The bond contains a statement that the con- 
sideration consisted of a sum of money then and there lent by plaintiff to 
defendants in cash, which they undertook to repay by instalments; but. in the 
plaint it is admitted that no cash passed at the time, and that the bond was 
executed in lieu of Nuzzur on account of the lease. Plaintiff was personally 
examined on this point, and says it was for Salami. Defendants have produced 
several witnesses, who have stated that it was in lieu of additional rent over 
and above that stated in the lease. I do not think the conflict of evdience 
on this point, however, matters much. There is no doubt that the bond had 
reference to the engagement of defendants, to rent the land of plaintiff, and 


* Reference, No. 5, dated the 4th February 1870, from the Judge of the Small Cause 
Court at Kashnaghur. 
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« 


whether it was Nuzzur or Salami, or by way of additional rent, defendants 
executed it with their eyes open, and under no compulsion; and further they 
have derived the fall benefit of the consideration even on their own showing, 
inasmuch as they obtained possession of the land and held it for the specified 
period of two years. £ 

“The first point which I have to refer for the High Court’s decision is, Whether 
the suit on the instalment bond is cognizable in this Court, or the Revenue 
Court? Bhubo Soonduree Debia v. Nawab Syud Jynal Abdin (1) and Raya 
Sutto Churn Ghosal v. Mahomed Aly (2). 

“ The second question which I have to propose for the High Court's decision 
is, Whether there is a variance sufficient to justify the dismissal of the suit, be- 
tween the allegations in the plaint and those in the evidence ? . 

“ The third question submitted is, Whether the sum stated in the bond is to 
be considered as abwab or illegal cess, and so not recoverable. Bhubo Soonduree 
Debia v. Nawab Syud Jynal Abdin (1). 

“There is a fourth, however, which I consider of sufficient importance to re- 
fer, of my own motion. Assuming thatthere is nothing illegal in plaintiff's claim, 
and that it will lie in this Court, defendants have raised a plea of payment in 
various ways, or more properly as set-off, though they have not filed a written 
statement of set-off according to section 121 of the Civil Procedure Code. 
These payments, for which defendants claim credit, consist partly of money 


„payments with which they have been credited by plaintiff in the rent, partly 


of the expenses incurred by them on plaintiffs account in certain “ Nyabad” 
cultivation, partly of collection charges, and miscellaneous expenses in litiga- 
‘tion and the like. If defendants are credited with all they claim on these 
heads, both the rent under the lease and the amount of the bond in this suit, 
will have been liquidated; but their authority for deducting these sums from 
the rent consists in the potta and the kabuliat interchanged between them 
and plaintiff, the former of which has not been produced, but which is admitted 
not to have been registered, and the latter ig inadmissible in evidence under 
section 49, Act KX of 1866. Clause 4, section 17 of Act XX of 1866 read 
in connection with the definition of lease given in section 2 of the same Act, 
making the registration of such a document compulsory ; in fact in a suit for 
arrears of rent which plaintiff had already instituted against defendant in the 
Revenus Court, the suit was thrown out on the ground of the inadmissibility 
of this kabuliat for want of registration, 

“The question then with regard to these alleged set-off or re-payments 
which I have to submit is, Whether oral evidence is admissible to prove 
defendant's authority to set-off these sums against the amount of the rent and 
bond, when the instrument itself which contains that authorization is inad- 
taisaible as evidence ? i 

“In the Act X case, defendants’ suit was dismissed, because the kabuliat was 
not registered, and oral evidence was not allowed in lieu of it. Defendants 


(1) 8 W. R., 898. (2) 2 W. R, S. C. C. Ref, 5. 
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profited in that case by an interpretation of the law which would be fatal 
to their plea in the present one. See Sheikh Rahmatulla v. Skeikh Sariutul- 
lah Kagchi (1). ` 

“ I have given plaintiff a decree contingent on the opinion of the High Court.” 


Baboo Durga Das Dutt for plainti® 


Baboo Rash Behari Ghose for defendant. 


The opinion of the Court was delivered by 


sà 


Jackson, J.—The Judge in this case refers four points for the opinion of 
this Court, three of which are so referred at the request uf the defendants, and 
the fourth by the Judge, of his own motion. Of the three first points, the pleader 
who appears before us here for the defendants, has only thought fit to argue 
one, that is, whether the suit was within the competency of the Small Cause 
Court, 

Tt appears to me quite clear that the suit was one cognizable by the Court 
of Small Causes. Ths amount claimed was due under a bond executed by the 
defendants, in which the money was described as money lent; but the plaint 
alleged that it was payable as Nuzzur, and the plaintiff in his examination 
stated that it was payable by way of Salami. ' Both these terms are used to 
denote money paid by a lessee in consideration of a lease granted, and it 
appears that the defendants in this case had taken a lease from the plaintiff, 
and a potta and kabuliat were interchanged between them. The defendants 
contended, under these cjrcumstances, that the money conditioned for was rent. 
I think it cannot be looked upon as rent, but it was simply a debt due by the 
defendants upon a contract (not of the excepted kinds) and therefore recover- 
able in the Small Cause Court. 

The second question submitted by the Judge, and which has not been 
argued here, is one which, if we were to answer, we should, in fact, be decid- 
ing the suit upon the merits between the parties. 

The third question is also one which the defendants’ pleader has abstained, 
and, I think, wisely, from arguing here. The amount claimed, clearly, could 
not be looked upon as abwab. 

On the fourth point, it appears to me that the opinion of the Judge is 
correct. The defendants alleged a set-off against the claim of the plaintiff, 
and the right to make such set-off was derived by the defendants, or alleged 
to have been derived, under a special contract between the parties. The 
contract was not contained in the bond, but it had been reduced to writing, 
and is to be found in the potta and kabuliat, These two instruments 
have been found inadmissible by reason of non-registration, and it seems 
that the suit of the plaintiff for rent against the defendants was dismissed 
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1870 by reason of such non-registration, and the plaintiff’s consequent failure to 

“Dinanatny Prove the defendants’ engagement. Under these circumstances, it would be 

Moorenen not only contrary torule, but highly inequitable, to allow the defendants to set 

Darwen up and prove the set-off which they claim under the same contract. I think, 

MALLIOK. therefore, that all the qnéstions must be answered in favour of the plaintiff, 
who will be entitled to the costs of this hearing. 


, 


Before Mr, Justice L. 8. Jackson and Mr. Justice Glover. 


1870. .. NANDA KUMAR SHAHA (Prarnrivr) v. GAUR SANKAR AND ANOTHER 
March 80. (DErENDANTS).* 





> Aa VIII of 1859, a. 92, 96-—Jnyunction—Compensation, Suit for-—Limitaton Aot XIV 
of 1859, 8.1, cl. 2. 


A. having brought a suit against B., obtained and issued, on the 24th July 1868, an 
injunction against him under section 92, Act VIII of 1859. The suit was, on the 18th August 
1868, dismissed; but no compensation was awarded to B, under section 96 of Act VII of 
1859, in respect of the injunction which had been issued against him, A. and B. both 
appealed; the former against the decision dismissing his sut, the latter for compensation, 
Both appeals were dismissed on the 28rd November 1869,—B.’s, becange it was engrossed on 
a stamp paper of the value of eight annas only. 

B., on the 16th December 1869, then instituted a suit against A. in the Small Cause Court, 
for damages in consequence of the injuctaon which A, had caused to issue against him in 
his suit. 

Held, that B. was not debarred, by section 96 of Act VIII of 1859, from instituting a suit 
against A. for damages, there not having been an award of compensation under that section, 
The cause of action accrued from the time at which the plamtift was first damaged by the 
wrongfal injunction ; continued as long as the injunction remained in force; and limitation 
began to rom as goon as the injunction was at an end. 


Tms was a reference from the Judge of the Small Cause Court, Baker- 
gunge, dated, the 2nd January 1870. 

“ The defendant's predecessor, Jiban Sing Burmon, deceased, had, on the 24th 
July 1868, issued an injunction, under section 92 of Act VIII of 1859, against 
the plaintiff, after instituting a suit in the Moonsiff’s Court, which was dismissed, 
on the 18th August 1868, without compensation, under section 96 of the same 
Act, being allowed to him (plaintiff), Both the defendant and plaintiff had pre- 
ferred appeals against the decision of “the Moonsiff, the first for being dissatis- 
fied with his decision regarding his suit, and the second for compensation being 
denied to him. Both appeals were dismissed on the 23rd November 1869, and 
the plaintiff's petition of cross appeal for compensation was rejected for its being 
engrossed on a stamp of the value of eight annas only. On failure in obtaining- 
compensation from the Appelis<e Court, the plaintiff instituted the present suit, 
on the 16th December 1869, which, too, was dismissed on the 81st of the same 


* Reference, No. 6 of 1870, from the Judge of the Small Cause Conrt of Backergunge, 
dated the 28th January 1870. 
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month, on the plea of its being barred by limitation. The plaintiff, subsequently, 1870 


filed a petition for obtaining a review. Nanna Koar 
“ The pleaders on both sides have agreed that the suit for compensation in Srianta 


the case is to be preferred within one year, as provided by clatise 2 of section GAUR SANKAR. 
l of Act XIV of 1859, but have differed as tothe date when the cause of 
action should be considered to have accrued. The pleader for the plaintif has 
urged that it must be thought to have accrued from 23rd November 1869, 
when the appeal for obtaining compensation was dismissed, for the hope of 
getting it could not be at an-end until that date. But the pleader for the 
opposite party takes a different view of the matter, and urges that the suit for . 
compensation should have been preferred on or after the 18th August 1868, 
when the Moonsiff having denied him compensation, he (plaintiff) should have - 
tried to obtain it through the assistance of a competent Court. f 

“I entertain doubt on two points in the case, on which I respectfully solicit the 
opinion of the Court :—1st, whether a fresh suit for compensation on account 
of damages incurred in consequence of taking out an illegal injunction under 
section 92 of Act VIII of 1859, can be entertained, when the question had been 
once brought forward for decision, before an appellate Court, but rejected on a 
distinct ground; and 2nd, if the suit can be admitted on the ground of its not 
being decided on its merits by the Appellate Court, is the cause of action to be 
considered ag having accrued from 18th August 1868, the date of decision by 
the Moonsiff, or from 28rd November 1869, when the cross appeal by the plain- 
tiff was dimissed.” 


The opinion of the Court was deliverd by 


Jackson, J.—In this case the plaintiff was defendant in s civil suit in the 
Court of the Moonsiffi The plaintif in that suit claimed an injunction under 
section 92 of the Code of Civil Procedure, but that suit was eventually 
dismissed without, however, any award of compensation being made to the 
defendant. 

The plaintiff who had his suit dismissed, appealed against the order of dis- 
missal, and the defendant made an objection, apparently under section 348, 
on the ground of compensation having been denied him. The appeal of the 
plaintiff was dismissed ; and the Judge declined to go into the objection of the 
defendant, on the ground that he had only paid a stamp duty of eight annas on 
his petition. 

The defendant in those proceedings has now sued the former plaintiff for 
compensation. 

The questions put to us by the Judge of the Small Cause Court, are, firstly, 
whether the suit is untenable, in consequence of the previous proceedings ; and,- 
secondly, if it be not untenable, and be cognizable by the Small Cause Court, 
from what period has the cause of action arisen P 

I think the denial of compensation under section 96, Act VIII of 1889, 
will not debar the Small Cause Court from entertaining the suit. Section $6 
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enables the Court, if it shall appear to it “that the injunction was applied for 


Nanpa Kumar “ On insufficient ground, or if the claim of the plaintiff is dismissed, or judg- 
man 


A 


“ment is given against him by default or otherwise, and it shall appear that 


Gaug Sanzar. “there was no probable ground for instituting the suit, to award, on the appli- 


` 
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“ cation of the defendant, such sum not exceeding 1,000 rupees, as it may deem 
“greasonable compensation to the defendant, for the expense or injury oces- 
“ sioned to him by the issue of the injunction;” and the section concludes 
in these words,—“ an award of compensation under this section shall bar any 
“suit for damages in respect of the issue of the injunction.” It does not 
appear on this reference on what ground the Moonsiff in the first suit refused 
compensation. It does not appear even that compensation was applied for by 
the defendant, although he did appeal against the order refusing it. 1 think 
that as that section provides expressly that only an award of compensation 


“shall debar any suit for damages, it follows that an unsuccessful application by 


the defendant will not debar him from instituting a suit for the purpose of 
obtaining such compensation. Whether that suit will lie in the Court of Small 
Causes is not the question before us. 

Upon the second question referred to us, I should have been inclined to 
think, if the parties had not agreed to the contrary, that clause 2, section 1 of 
the Limitation Act will not govern the case; but as that question is not referred 
to us, it is unnecessary to decide it. But as to the time at which the cause of 
action accrued, it appears to me that both the plaintiff and the defendant are 
mistaken in their contention. It scems to me that the time of the accrual of 
the cause of action in this case was the time at which the plaintiff was damaged 
by the wrongful injunction obtained by the defendant, and that the cause of 
action continued as long as the injunction remained in force, As soon as the 


* injunction was at an end, limitation would begin to run. It seems to me, there- 


fore, that neither the decision of the Moonsiff nor that of the Appellate Court 
was the commencement of the plaintiff's cause of action. I think the papers 
should be returned to the Court of Small Causes with these observations. 


Before Alr. Justice L, S. Jackson and Mr Justice Glover. 


UMA SANKAR ROY CHOWDHRY (Praurrirr) o SYUD MANSUR ALI KHAN 
BAHADUR, Nawaz Nazor or BENGAL (DEFEXDANT).* 


Valuation of Suit—Act XXVI of 1867, Schedule B, Article 11, Note A—Act XVI of 1868, 
a. 16. 


On a dispute arising as to the proper valuation of a suit, the Court may, on the applica- 
tion of either party, issue a commission, and make an enquiry into the market value, or 
the net profits of the property in dispute. The final decision as to the proper valuation 
is vested in the Court which hears the amt, 

‘When the defendant asserts that a suit is over-valued, the onus of proving the truth of 
his assertion lies on him. 

* Special Appeal, No. 2700 of 1869, from a decree of the Officiating Judge of Moorsheda- 
bad, dated the 17th August 1869, reversing the decree of the Subordinate Judge of that 
district, dated the 31st March 1869. 4 
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Baboo Anukul Chandra Mookerjee for respondent. 


Jackson, J.—The plaintiff in this case sued to ‘recover possession of some 
land, part of which was occupied as a garden, and he valued his suit at rupees 
2,000, estimating it at twenty times the annual net profits. The defendant 
objected that the suit was very much over-valued, inasmuch as the plaintiff, 
according to his own showing, had purchased the land in dispute for rupees 671. 

The Subordinate Judge was of opinion that the defendant's objection on 
this score was not made out, and therefore he over-ruled that objection; and 
going into the merits of the case, gavejudgment for the plaintiff. 


1870 
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On appeal to the Zilla Judge, this question of valuation was again . 


raised, and the Judge holds that ground of appeal to be a valid one, His 
words are these :—“ The plaintiff in hia plaint states that he purchased the 
“ land in dispute for rupees 671, and his first witness states that this was 
“a proper price for the land. Oonsequently, this sum representa the market 
“ value of the land, and, according to section 6, Act VIII of 1859, the suit 


‘ should: have been instituted in the Court of the lowest grade competent to , 


“try it, which, according to Act XVI of 1868, was the Court of the Moon- 
“siff, I think it is clear that the alternative valuation of twenty times the net 
“ profits allowed by Note A, Article 11 of Schedule B, Act XXVI of 1867, 
“can only be allowed when there is no proof as to the market value.” 

Now this is not a very accurate statement of the law by the Zilla Judge. 
According to the law in force, before the passing of Act X VI of 1868, the Moon- 
siff had jurisdiction to try a suit, of which the value did not exceed rupees 300, 
and the Sudder Ameen had jurisdiction in suits of which the value did not exceed 
rupees 1,000. The Principal Sudder Ameen had jurisdiction without limit as 
to value. That being the case, it was necessary to provide, for the convenience 
of the Courts, as was provided by section 6, Act VIII of 1859, that suits 
should ordinarily be tried in the Courts of the lowest grade which had jurisdiction 
to try them, that is, in order that the Principal Sudder Ameen’s Court, although 
it had jurisdiction to try suits below rupees 1,000, should not be flooded with suits 
of that description. But the law was altered by Act XVI of 1868, and 
by that Act, the Subordinate Judge, unless he were invested (under section 
16) with the powers of a Moonsiff, had jurisdiction to try suits below rupees 
1,000 only on reference by the Zilla Judge, Consequently, if the valu- 
ation of this suit appeared to be not more than rupees 1,000, the Subordinate 
Judge could not have had jurisdiction to try it, unless it had been referred 
to him by the Zilla Judge. The stamp law in force, when this suit was 
commenced, directs (Schedule B, Article 11, Note A, annexed to Act XXVI of 
1867) that, “in suits for immoveable property, the amount of stamp duty 
“ payable shall be computed acording to the market value of the property in 
“guit. In suits for immoveable property paying revenue to Government, where 
“ the settlement is temporary, eight times the revenue so payable, and where 
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“ the settlement is permanent, ten times the revenue so payable, and in suits for 
“immoveable property not paying revenue to Government, twenty times 
“the annual net profits of such property shall be taken to be the market 
“ value thereof, unless and until the contrary shall be proved.” ‘Then, in a 
farther note under the same article, these words follow: “t In order to ascertain 
“the market value. or the annual net profits of any such property as is 
“ described in Note A, the Court may, either of its own motion, or on the appli- 
“cation of any party to the suit, issue a commission to any proper person 
“directing him to make such local or other investigation ar may be neces- 
“ sary, and to report thereon to the Court, and the decision of the Court as 
“ to the market value or annual net profits shall be final.” 

No doubt, the primary object of the Legislature in framing these provisions 
was to protect the stamp revenue of the State; but, of course, it was not 
to be allowed that parties, vexatiously and for the purpose of harassing their 
opponents, should allege an unreasonably high value of the property in 
dispute, and, therefore, it was made competent to the Court, on the appli- 
cation of either party, to issue a commission and make an enquiry into the 
market value, or the net profits of the property in dispute; and it was pro- 
vided that the decision of the Court on that question should be final. It 
appears to me conseqnently that, if any question on the valuation of the 
property in dispute is raised by either of the parties, the final decision upon 
that point is vested in the Court which hears the suit. 

Bat whether that be so or not, it appears to me that the Judge had no 
sufficient grounds for the decision which he came to, reversing the judgment 
of the Subordinate Judge on this point. The plaint, no doubt, recited that 
the subject of dispute had been purchased by the plaintiff for rupees 67], 
and the witness, no doubt, stated that the plaintiff had purchased the pro- ” 
perty at a fair price ; but that must refer to the price at which the plaintiff 
purchased in the year 1274 (1867), or one year before the commencement of the 
suit. It by no means follows that the price of the property might not have 
risen in the interval so as to bring it up to, or nearly up to the value 
put upon it by the plaintiff. If the defendant desired to question the value 
of the property at the time of bringing the suit, it was his business, either 
to adduce evidence as to what that value was, or to move the Court to cause 
a local enquiry to be held. ` I think that the Principal Sudder Améen came 
toa very reasonable conclusion upon the question, and that his judgment 
ougbt not to have been disturbed by the J udge, even ifhe had jurisdiction to 
disturb it. I think, therefore, that the decision of the lower Appellate Court must 
be set aside, and the case must be remanded to it, in order to a re-consideration 
upon the merits. The plaintiff will be entitled to the costs of this appeal. 


Guovur, J.—TI also think that the case should be remanded, on the ground 
that the onus of showing that the suit was over-valued was on the defendant, 
and that the defendant altogether failed to discharge that onus. * 


VOL. V.j APPENDIX. 


Before Mr. Justice Phear., 
BROADHEAD v. BROADHEAD, 
Divorce, Suit for—Adultery— Wife's Costs. 


Mr. Woodroffe applied in this case that the costs of the respondent should 
be paid by the petitioner. The suit was one brought by the husband for a 
divorce, on the ground of his wife's adultery. The marriage had taken place 
in 1866% The wife had at the time of the marriage no property of her own. 
Mr. Woodroffe referred to the case of Kelly v. Kelly (1). 


Mr. Hyde contended that, as the marriage had taken place subsequently to 
the Indian Succession Act,-section 4 of that Act applied, and the husband in 
that case would not be liable to pay his wife’s costs. The principle in which the 
Courts in England ordered a husband to deposit a sum to meet the wife's costs 
was that the husband by marriage became entitled to the whole property of the 
wife. The wife in law could possess nothing, and the Courts in England, there- 
fore, considering it right that she should have the means of prosecuting or defend- 
ing a suit of a matrimonial nature, invariably ordered the husband when the wife 
had no separate property to deposit a sum for costs. Here the case was very 
different. Section 4 of the Indian Succession Act enacts that “no person 
“ shall by marriage acquire any interest in the property of the person whom he 
« or she marries, nor become incapable of doing any act in respect of his or her 
t“ own property, which he or she could have done if unmarried.” East Indians 
married since the passing of that law neither acquire nor lose by marriage any 
tight or interest in any property. The wife lost nothing by marriage, and 
might hold property, when married, as she did before. Tt might, therefore, 
be a question whether the Court under these circumstances would make any 
order for costs. 

There was no evidence before the Court that the wife had any separate pro- 
perty, and Pusan, J, granted the application, and made an order that the 
petitioner should deposit a sum for the respondent's costs. 


Attorneys for the petitioner: Messrs. Sims and Mitler. 
Attorney for the respondent: Mr. Carapiet. 
(1) 8 B. L. R., App, 5. 
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Bofors Hr. Justices Norman and Mr, Justice E. Jackson. 


1870 SRINATH SAHA (Praire) v, BARODA GOBINDO CHOWDHRY AND ANOTHER * 
April 20. (Derenpaxts).* 


Stamp, Want of —Act X of 1862, s. 14—Act VIII of 1869, s. 850—Appeal, 


An Appellate Court has no power to reverse the judgment of a Court of first instance ‘ 
merely onthe ground that the document on which the suit was based did not beara 
stamp at all, 


Baboo Anukul Chandra Mookerjse and Bhawani Charan Dutt for appellant. 
Baboos Annada Prasad Banerjee and Mahini Mohan Roy for respondents. 


: Norman, J.—The plaintiff sued to recover the sum of rupees 3,461, depo- 
poet sited with the defendants, with interest thereon. 

A receipt was put in evidence by the plaintiff written on unstamped paper. 

The first Court received the document, holding that it fell within the 
exception in clause 61, Schedule A, of Act X of 1862, as a receipt for money 
deposited at interest in the hands of a banker, and did not require a stamp. 

On appeal, the Judge of Rajshahye reversed the decision of the 
first Court in favor of the plaintiff on the ground that the document was in 
reality a bond, and required a stamp as such, and that the defendants were 
not bankers, and consequently that the document did not fall within the terms 
_of exemption in clause 61. 

Baboo Anukul Chandra Mookerjee, for. the plaintiff who appeals, contend- 
ed before us, that even if the Judge was right in holding that a document 
required a stamp, yet, under the provisions of the 350th section of Act VIII 
of 1859, the lower Appellate Court ought notto have reversed the decision 
of the first Court on that objection; the error in the decision on a mere ques- 
tion of stamp not being one which affects the merits of the case, or the juris- 
eng diction of the Court, He cited two cases, Lalji Sing v. Syad Akram Ser (1), 
vs Mark Ridded Currie v. S. V. Mutu Ramen Chetty (2), which are expressly in 
point. 

We think that these cases govern that now before us, and therefore we re- 
verse the decision of the Judge with costs, and remand the case to the Judge 
for trial on the other issues. g 


* Special Appeal, No. 921 of 1869, from a decree of the Judge of Rajshahye, dated the 
8th February 1869, .eversing a decree of the Subordinate Judge of that district, dated the 
20th July 1868. 


(1) 8 B. L, R., A, C, 286. (2) 8 B. LR, A.C, 126, 
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Before Mr. Justice Bayley and Mr. Justice Miter. 


MOKHA HARAKRAJ JOSHI axp ormens (DeFENDANTs) v. BISESWAR DOSS 
(PLAINTIET).* 


Act VIII of 1859, s. 17, cl. 2—Recognized Agents, 


A recognized agent, urder clause 2, section 17, Act VIO of 1859, cannot prosecute or 
defend a suit in lis own name. 

A gomasta of a firm ceases to be a recognized agent under clause 2, section 17, Act VOI 
of 1859, when the business of the firm has ceased before the institution of the swt. 


Baboo Anukul Chandra Mookerjee (with him Mr. M. L. Sundyal) for appellants. 
Baboo Grish Chandra Ghose for respondent. 


Mirren J.—The plaintiff on the record of this case, calls himself the 
gomasta of certain native merchants, residing out of the local limits of the 
Court in which the suit was instituted, but having, as it is alleged in the plaint, 
a firm or house of business within those limits. ‘The defendant objected to 
the power of the plaintiff to bring this suit, upon the ground that the business 
referred to by him had been stopped some time before the presentation of the 
plaint. ` 

Both the lower Courts have held that this plea is not valid, upon the ground 
that although the firm had ceased to exist, the plaintiff was still entitled to 
maintain this action under clause 2, section 17, inasmuch as there are debts due 
to the firm which still remain to be collected. 

We are of opinion that this decision is erroneous in law. Assuming, for 
argument's sake, that the plaintiff is still entitled to consider himself as a 
recognized agent within the meaning of clause 2, section 17, Act VIII of 1859, 
that position would give him no power to maintain this action, as in his own 
name and person as plaintiff Now the position of recognized agents is speci- 
fied in section 16 as follows: 

“ All applications to any Civil Court, and all appearances of parties in any 
u Civil Court, except when otherwise specially provided, shall be made by the 
“ party in person or by his recognized agent, or by a pleader duly appointed 
“ by him to act on his behalf.” 

All that a recognized agent can do under this section, therefore, is to file 
applications or to enter appearance on behalf of his principal; but there is 
nothing in either of these two privileges which would entitle him to institute 
or to defend a suit, as plaintiff in the one case, or as defendant in the other; 
the same privileges are also given to pleaders duly appointed for the purpose; 
but then a pleader has no right to maintain a suit, as in his own person ang 
name, when he has no personal interest in the matter. 


* Special Appeal, No. 1846 of 1869, from a decree of the Judge of Patna, dated the 
Blst May 1869, affirming a decree of the Subordinate Judge of that district, dated the 
9th March 1869, 2 
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We are further of opinion that the plaintiff is not entitled to be treated as 
a recognized agent within the meaning of clause 2, section 17, Act VIII of ' 
1859. That section says that “persons carrying on trade or business for and 
in the name of parties not within the jurisdiction of the Court” shall be con- 
sidered as recognized agents within the meaning of section 16 “in matters con- 
nected with such trade or business only.” But it is admitted in this case that 
the firm is no longer in existence, and we are unable to see how the plaintiff 
can be now legally regarded og the gomasta of a firm which is no longer a 
firm. That the members of that firm have still to collect their dues, or to pay 
their liabilities, does not altar the fact of the non-existence of the frm. The 
words of the section are “ carrying on trade or business ;" and it is impossible 
to say that the plaintiff is still carrying on such trade, or business, or that his 
fonctions as a gomasta of the non-existent firm have not ceased to collect, 
even if there be outstandings. The plaintiff has produced nothing to show that 
he has been authorized to collect them. 
_ It has been contended that this objection is a technical one. This is not so. 
What is there on the record of this case to show that the defendant is protect- 
ed from being sued again by the alleged principals of the plaintiff upon the 
same cause of actionP And how again is the defendant to execute any order 
which may be passed in his favor in this caso, against those parties? The 
plaintiff in this case may be aman of straw for aught that we know, and it 
would be certainly unfair to the defendant if we allow this action to proceed. 

It has been farther urged that permission may be given to the plaintiff to 
amend the proceedings by muking his alleged principals parties to the suit. 
We do not think that this request ought to be admitted now in special appeal. 
The objection was taken at the earliest stage of the case, and the plaintiff had 
ample opportunity to make any amendment he liked. It is too late now to ask 
for such an indulgence, and it would be just as convenient for his alleged 
principals to commence proceedings de novo. 

For the above reasons, we reverse the decisions of both the lower Courts 
and dismiss this suit with all costs against the plaintiff personally, and not as * 
the representative of his alleged principals. z 


Before Mr. Justice Bayley and Mr. Justice Aliter, 
ASKAR (Darexpanr) v RAM MANIK ROY AND ormres (PLAINTIFFS).* 
Prescription, Right of—Permissive Possession. 
` To constitute a right by prescription, the poaseasion must have been as of right, Mere 
permissive possession cannot be the basis of right of prescription. 


* Special Appeal, No. 2046 of 1869, from a decres of the Officiating Judge of Tipperah, 
dated the 8rd June 1869, affirming a decree of the Suddar Moonsiff of that district, dated 
the Bist October 1867. i 


VOL. V.] APPENDIX. 
Baboo Karuna Das Bose for appellant. 
Baboo Ramesh Chandra Mitler for respondent. 


Tm facts of the case sufficiently appear in the judgment of the Court, which 
was delivered by i 


Mirren, J.— The subject-matter of this suit is a small piece of land situated 
in a kaul or market. The plaintif is the acknowledged owner of this land, 
and he brought this action to recover possession of it by the removal of a shed 
or stall erected thereupon by the defendant. 

The defendant's answer was that he has acquired a right by prescription to 
keep the shed upon the land in question, and to use it on market days for the 
purpose of vending commodities. 

The lower Appellate Court has now found, after remand, that the defend- 
ant has acquired no such right, and a deoree has been, accordingly, passed in 
favor of the plaintiff. 

In special appeal, it is contended before us that this finding is erroneous in 
law, inasmuch as it is admitted on all sides that the defendant and his prede- 
cessors have used the shed in question for a period of about twenty-five years, 
without the payment of rent or of any cess of any kind to the plaintiff. We are 
of opinion that this contention is not valid, A title by prescription may be 
acquired by long possession, it is true; but it mast be a possession as of right, 
bofore it can constitute the basis of such a title. A man may allow his friend 
to live in his house for any number of years; but the friendly, i. e., permissive 
character of the possession will always stand as a bar to the acquisition of any 
right by proscription. There is no express Legislative enactment on the sub- 
ject of prescription in this country ; but it las been held, that uninterrupted 
possession for a certain length of time, more or less, would constitute a title by 
prescription, only when it has been held in the capacity of a master, or in the 
case of easement, adversely to the owner of the land over which the easement 
is claimed. In the present case, the defendant admits that the plaintiff is the 
owner of the land, but he claims a mere right to use it for the purposes men- 
tioned in his answer by virtue of long enjoyment. There is nothing, however, 
in the evidence produced by him to show that this enjoyment has been in any 
respect adverse to the plaintiff’ His witnesses have stated, it is true, that no 
rent or cess of any kind has been paid to the plaintiff, but the whole tenor of 
their depositions goes to show that the user has been really of a permissive 
character. The right claimed by the defendant is a very peculiar and unusual 
one, and he has given us no information as to how auch rights are acquired 
in similar cases, either in the kaut in question, or in any other haut in the places 
adjacent or elsewhere. 

Tn this state of facts, we are unable to say that the conclusion arrived at by 
the lower Appellate Court is erroneous, and we, accordingly, dismiss this special 
appeal with costs. 
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Before Mr. Justice Norman and Mr. Justice Mitter. 


AGHORI RAMASARG SING, alias DAU JHI (Pranrrirr) v. J. COCHRANE 
AND ANOTHER (DEFENDANTS)* (1). 


Mitakshara—Sale of Ancestral Property—Cause of Action. 


According to the Mitakshara, a son has a right dming the life-time of his father to sue 
to set aside alienations of ancestral property made without his consent. His cause of action 
arises from the date when possession is taken by the purchaser. 


Baboos Annada Prasad Banerjee and Rames Chandra Mitter for appellant. 
Baboo Makes Chandra Chowdhry for respondent. 


Norman, J.—The plaint states that the plaintiff, Aghori Ramasarg Sing, 
sues for the establishment of his right of possession by determination of his 
title to 5 annas 4 pie of Mauza Bhutolia lands in Kadia and other pro~ 
perties, by cancelling certain deeds of conditional sale dated the 18th of Sep- 
tember 1859, and a mortgage dated the 30th of Angust 1862, executed by the 
plaintiffs father, Aghori Ram Jhiram Sing, and for the recovery of future ` 
mesne profits; that the suit is brought on the ground that the mauzag in 
question were acquired by the great-grand-father and ancestors of the plain- 
tiff; thet Aghori Ram Jhiram Sing, who is made a defendant, had no 
right to alienate the ancestral property, without his (the plaintiff’s) consent, 
and no right to pledge or sell the ancestral property without legal necessity ; 
that the property was acquired by the plaintiffs great-grand-father out 
of his own funds, and out of the income of ancestral property; that the 
defendant, Aghori Ram Jhiram Sing, squandered his money in unauthorized 
expenditure, and in making a second marriage; and though the plaintiff was 
alive, alienated and pledged the property now in suit; that under the Mitak- 
shara law, the defendant, Aghori Ram Jhiram Sing, had no right so to alienate 
or pledge the property, without the plaintiff's consent (1) there being no legal 
necessity for the alienation of the ancestral property and (2) the profits and 
income of the mauza being quite sufficient to cover all the necessary expenses 
of the family. Hence, he says, the plaintiff having brought this regular suit 
prays that, by determination of possessory right, justice may be administered 
to him. 

The first Court, without going into the merits, dismissed the suit on two 
grounds: first, that it is under-valued ; and, secondly, that the plaintiff should 
have sued for a declaration of the plaintiffs future right. 


» Special Appeal, No. 2158 of 1869, fiom a deorece of the Judge of Shahabad, dated the 
17th July 1869, affirming the decree of the Subordinate Judge of that distaict, dated the 
5th January 1869. 


(1) See Raol Gorain v, Toza Gorain, 4 B. L. R., App., 90. 
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The plaintiff appealed to the Judge who, without going into the first ques- 1870 
tion, affirmed the decision of the Court below by whick the suit was dismissed, Aanonr Ranra- 
on the ground that the suit could not be entertained during the life-time of “484 Swa 
the father; that the suit should have been for partition and for a declaratory J. COOHRANE. 
order; and that, after the death of the father, the alienation made by him could 
not affect the plaintiff's right 

From this decision, the plaintiff has presented a special appeal to this Court. 

The point taken is that the lower Appellate Court is wrong in holding that 
a suit in the present form will not lie, a son according to the Mitakshara being 
co-owner with his father. 

We think it clear that the case must go back to the first Court, and be tried. 
upon the merits. 

According to the Mitakshara, a son in the life-time of his father has a right 
to sue to set aside alienations of the ancestral property made without his con- 
sent, and his cause of action arises from the date when possession is taken by 
the person in whose favor such alienation is made. See Rajaram Tewary v. 

Laichman Persaud (1), and the same case in a later stage (2), Sadabart Prasad 
Sahu v. Foolbask Koer (8). 
The case must be remanded to the first Court. 


Before Mr. Justice Bayley and Br, Juste Markby. 


MUSSAMAT IADU AND ANOTHER (Puaurrirrs) v. SHEIKH HIFAZAT HOSSEIN 1870 
AND OTHERS (DFRXDANTS).* April 22. 


Stamp, Insufficient—Plaint, Return of—Aot VIII of 1869, s 80—Jurisdiction. 


Held m special appeal that the lower Appellate Court was right in setting aside 
the proceedmgs of the Afoonsiff, on the ground that the property in suit was valued at an 
amount beyond his jurisdiction; but the plauntiff was entitled to have the plaint returned 
to him that he might present ıt with the proper additonal stamp before the proper Court. 


Tris wasn suit for possession of 2 pies 6 krants share of Kusga Sewan, in 
Pergunna Tara, &e., luid at rupees 159-6-9, being ten times the Government 
revenue, and for mesne profits, the total valuation of the suit being rupees 2839-8-9. 

The defence set up was (inter alia) that the suit was under-valued. 

The Moonsiff held that, as the suit was for a fractional share, it was sufficient 
to pay stamp duties according to ten times the amount of the Government 
revenue; and that the defendants’ objection to the insufficiency of the stamp 
duties, on the ground that the value of the property was greater, was not tena- 
ble. On the merits, he passed a decree in favor of the plaintiff. 


* Special Appeal, No. 2801 of 1869, from a decree of the Subordinate Judge of Sarun, 
dated the 28th August 1869, reveraing a decree of the Moonsiff of that district, dated the 
10th March 1869. 


(1) Case No. 228 of 1865; June 7th, 1867. (2)4 B. L. Rọ A. Cn 118. 
(8) 8 B. L. R, F. B., 9L 
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O Oa appeal, the Subordinate Judge held that, under Appendix (A), Act 
i pa XXVI of 1867, suits respecting immoveable properties paying revenue to 
v. Government, valuation was to be made at ten times the jamma of the rent- 

Baena Hrra-_,,- $ 5 er, 
zat Hogser, roll, unless it was proved to the contrary ; whereas, according to the plaintiffs’ 
own allegation, it was evident that contrary was the case, inasmuch as the 
plaintiffs had stated in their petition that the approximate value of the pro- 
perty in suit is rupees 4,000; that when, from the statement of the plaintiffs 
themselves, it was evident that the value of the property fur exceeded ton 
times its Government revenue, the suit ought to have been valued at the mar- 
ket value of the property in dispute; that if the suit had been properly 
valued, the Moonsiff would have had no jurisdiction. He accordingly dis- 

missed the plaintiffs’ suit. 
The plaintiff appealed to the High Court. 


Mr. Gregory (Munshi Mahomed Yusaff with him) for appellants. 
_Baboo Taraknath Dutt for respondents. 


The judgment of the High Court was delivered by 


Markey, J.—We think that this special appeal should be dismissed with 
costs, because it has been found, although, no doubt, upon but slender evidence, 
and upon an unguarded and unnecessary admission on the part of the plain- 
tiffs’ pleader, that the property in suit was valued at an amount beyond the 
jurisdiction of the Moonsiff; and therefore it is quite clear that, in entirely 
setting aside the proceedings of the Moonsiff, the lower Appellate Court was 
perfectly right. 

But there is a question which is wholly independent and apart from this 
special appeal. The plaintiff, appellant, urges that he is entitled to the benefit 

‘ of the stamp he filed for the plaint, and that the plaint ought to have been 
returned to him, in order to be presented with the proper additional stamp 
before the proper Court. 

This seems to me to be a prayer which we ought to grant, and have power 
to grant, under the law, and which is contemplated by section 30 of Act VOI 

E of 1859. I think that the true construction of that section is that, when it is 
discovered that there is an error in the plaint, the party should not lose the 
benefit of the stamp duty that he had already paid, but that he should have 
the plaint returned to him, in order that he may present it in the proper way. 
It is quite true that this ground is not taken in the petition of special appeal | 
but the question is, as has been before observed, apart from any consideration 
of the special appeal. The only doubt in this matter arises on a decision of 
Mr. Justice Seton-Karr and Mr. Justice Macpherson in Shaikh Muzhur Ali 
vy. Mussamut Basso (1), but that is n mere expression of opinion apparently 
without argument. 


. 


(1) 8 W. Ru 47. 
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In a case decided by Mr. Justice Bayley and Mr. Justice Hobhouse, 1870 
Nussurut Ali Chowdhry v. Mahomed Kanoo Sthdar (1), where this point was Mussastar 
argued, the learned Judges say that a Court of Appeal has power to make ed 
such an order; and if the lower Appellate Court has such a power, it is clear Swn Irra- 
that this Court which has all the powers of the Court below, has also that TAT HORSE, 
power. On the authority, therefore, of the decision last cited, which is fully in 
support of the view that we now take, we are of opinion that this contention 
of the pleader for the special appellant is a proper contention ; and that as 
soon as the error was discovered, the plaint ought to have been returned 
to him, whether that was discovered in the first Court or in appeal before 
tho lower Appellate Court, or in this Court. 

We dismiss the special appeal with costs, butdirect that the plaint be 
returned to the plaintiff, in order that he may present it in proper form. 


Before Bir. Justice Bayley and Mr, Justice Mitter. 


SHEO GOBIND RAWUT (PuarniirF) v. ABHAI NARAYAN SING AND OTHERS 1870 
(DEFENDANTs).* April 26. 


Valuation of Suit—Jurisdiction—Appellate Court. 
When it appears, on appeal, that the suit has not been rightly valued, and, if rightly 


valued, the Court of first instance would not have had jurisdiction to try it, the Appellate 
Conrt may entertain the objection, though it had not been raised in the Court below. 


Tus suit was brought in the Moonsiff’s Court of Sarun, for recovery of posses- 
sion of aone anna eight gundas share of Mauza Futebpore, valued at rupees 105, 
being ten times the Government revenue payable for the said share. The plaint 
disclosed that the market value of the whole property was about rupees 31,100. 

The defendants took no objection to the valuation. 

The Moonsiff, after trying it on the merits, dismissed the suit. 

On the appeal of the plaintiff, the Judge held that since, from the statement 
of the plaintiff himself, it ig evident that the value of the property in dis- 
pute far exceeds ten times the Government revenue, the claim shoulfi have been 
valued at rupees 2,700, being the proportionate value of the share sought to be 
recovered. Thatas the plaintiff had not done so, the suit had been under- 
valued, and the Moonsiff had therefore no jurisdiction to try the mit. He, 
accordingly, dismissed the suit. 

The plaintiff appealed to the High Court. 


Baboo Kalikrishna Sen for the appellant 

Baboo Anukul Chandra Mookerjee for the respondent. 

* Special Appeal, No. 2888 of 1869, from a decree of the Subordinate Judge of Saran, 
dated 28th August 1869, affirming a decree of the Moonsiff of that district, dated the 81st 


March 1869. 
. (1) 11 W. Ru 641, 
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YAN SING. 
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Mırrer, J.—We see no reason to interfere with the judgment of the lower 
Appellate Court. It is admitted that the suit was undervalued, and it is also 
admitted that if the claim were properly valued, the suit could not have 
been instituted in the Court of the Moonsiff who tried it in the first instance. 
Under these circumstances, the lower Appellate Court was right in reversing 
the decision of the Moonsiff, upon the ground that it was heard without juris- 
diction. 

It is contended that the objection as to valuation was not taken before the 
Court of first instance, but whether it was eo taken or not, the jurisdiction 
of the Court by which the suit was heard, is admittedly affected, and the 
lower Appellate Court was, therefore, justified in taking up the point even 
though it was not urged by the defendant before the Court of first instance. 

We dismiss the special appeal with costs. 


Before Mr, Justice Loch and Justice Sir C. P. Hobhouss, Bart, 


NILMADHAB KARMOKAR (Puarmstirr) v. SHIBU PAL (ONE OF THE 
Derexpants).* 


Act VIII of 1869, s. 16—Act X of 1859, s. 6—~Sale of a Tenure for Arrears—Right of 
Purchaser—Ejeciment—Incumbrance by former Tenant, 


A purchaser of a tenure sold under Act VII of 1865 (B. C.), for arrears of rent, 
cannot, under section 16, ejecta ryot who has acquned a right of occupancy, under section 6, 
Act X of 1869, under the former tenant. 


Baboo Bamacharan Banerjee for appellant. 
- Baboo Girija Sankar Mazumdar for respondent. 
e 


Hosxovsz, J.—The plaintiff in this case, who is the special appellant before 
us, became the purchaser at an auction-sale under Act VIII of 1866 (B. C.) of 
a certain under-tenure. The person who held that under-tenure, ` previous to 
the plaintiffs purchase, created an incumbrance on that tenure in the shape 
of a mokurrari lease, in favor of the defendant. After the acquiring of 
his purchase, the plaintiff sued to recover from the defendant khas possession 
of the land covered by the mokurrari. The Judge of the Appellate Court has 
found os a fact that the defendant has been at any rate more than twelve years 
the cultivator of the land, and has, therefore, further held, that the plaintiff 


* Special Appeal, No, 2851 of 1869, from a decres of the Judge of West Burdwan, dated 
the 4th September 1869, reversing a decree of the Moonaiff of that district, ne the 21st 
June 1869, 
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cannot, in the present suit, succeed in obtaining khas possession, tliat is, in 
ejecting the defendant. 

We were at first somewhat inclined to think that the Judge was wrong in 
this decision. But, on further consideration of the law, and on hearing the 
argument of the pleader for the other side, we are convinced that the Judge 
was quite right, The argument of the special appellant is this: he says, 
and says truly enough, that the mokurrari lease in question is an incum- 
brance, and he then says that, inasmuch os the defendant is the holder of 
that incumbrance, so if he has the right to get rid of that incambrance, lic 
has also the right to eject defendant, the person who is the holder of it. And 
he contends that the only way in which the defendant can escape from eject-~ 
ment is by pleading to the first proviso in section 16, Act VII of 1865 
(B. C.), and by showing that he is a khudkast ryot, or else a resident 
and hereditary cultivator, within the meaning of that first proviso. 
But it seems to us that the proviso in question has nothing whatever to 
do with, and does not at all concern, the party before us. It is quite true that 
the Judge has found, or seems to find, that the defendant is not a khudknat 
ryot, and the Judge has certainly not found that the defendant is a resident 
and hereditary cultivator; but the Judge has found that the defendant is 
a ryot having a right of occupancy within the meaning of section 6, Act X 
of 1859; and this, we think, is sufficient to protect the ryot in this instance. 
The law, section 16, Act VII of 1865 (B.0.), is couched in these terma:—“ The 
“ purchaser of nn under-tenure sold under this Act shall acquire it free from all 
‘“‘incumbrances which may have accrued thereon by any act of any holder of the 
“gnid under-tenure, his representatives or assigns, unless,” as the law goes on 
to say, “the right of making such assignment is expressly provided for,” 
or unless the particular tenant againat whom any suit may be brought is g 
tenant coming within the terma of the proviso to which I have nbove referred. 
Now, if the suit had been one on the part of the plaintiff, to declare that he was 
free from the incumbrance made by the late holder of the tenure, it is most 
likely that we should have held that the suit was 2 good one, and that we should 

_ have given the relief asked for, because the incumbrance in question was 
undoubtedly an incumbrance which had accrued by the act of the former 
holder, and which was not protected by any especial right given under especial 
agreement to make such incumbrance. But the defendant in this instance does 
not rely solely upon the incumbrance, if he indeed relies upon it at all. He 
says that he cannot be ejected, because he has a right of occupancy, a right 
expressly given to him by the provisions of Act X of 1859. The incumbrance 
to which section 16, Act VIL of 1865 (B. C.) refers, is not the person but the 
thing. The lease in this instance might possibly be avoided; but it does not 
follow that the man who holds that leage must necessarily thereby, and there- 
fore, be ejected. The law does not sny so, and on the contrary the provisions 
of Act X of 1859, on which defendant relies, protect a person, who, like defend- 
ant, has a right of occupancy. 
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In this view of the case we are confirmed by the decision of a Division 
Bench of this Court, Puredag Sing v. Purtab Narayan Sing 0). The appeal is 


dismissed with costs. 


(1) Before Mr. Justice L. 8. Jackson and Mr. 


Justice Markby, 


PUREDAG SING AnD ornens (DEFEND- 
ants) n. PURTAB NARAYAN SING 
(PLAINTIFF),* 


The 18th Maroh 1868. , 


Baboo Upendra Chandra Bose for appel- 
lanta. 


Baboos Nabakrishna Mookerjes and Bama 
Charan Banerjes for respondent. 


JACKSON, J.— . 
The ground upon which I Sonmiđes that we 
are called upon to interfere is this, The 
Judge has not, in my opinion, taken a cor- 
rect view of the bearings of this cage. The 
plaintiff alleged that he had purchased, at 
a sale in execution of a decree under 
Act VIII of 1865, the rights of a mokurrari- 
‘dar; that he had received formal possession 
from the officers of Court; but that the 
defendants, severally, had opposed him, and 
withheld possession of the land; and he, 
therefore, sued to obtam a decree by virtue 
of which they should be ejected from those 
lands. 

The defendants, as I understand, severally 
disclaimed any right to hold the lands, so to 
speak, adversely to the plamtft; but con- 


tended that they were under-tenants of the 
lands severally in their possession, under 
good and valid leases from the last lessee, or, 
in some cases, previous to the accruing of 
the mokurraridar’s right. 

Now it seams to me, that, if the defendant 
succeeded in making out such allegations-as 
those, the plaintiff ought not to haye had 
a decree in this suit. It also seams to me, 
that if the Judge had understood this to 
be the real bearing of the case, he would 
have looked with a very different eye upon 
the evidence which the defendants have 
adduced. It ia not because the defendants 
have failed to show that the commencement 
of their holding was antecedent to the crea- 
tion of the mokmran, which the plaintiff 
had purchased, that therefore they were to 
be summarily turned out of the lands they 
were holding. But if they were under- 
tenants, bond fide holding and cultivating 
lands within this mokmrari, I should 
suppose that they would have been entitled 
to obtain possession of those lands until 
their holding was propetly determined in 
due course of law. I think, therefore, that 
the case ought to go back to the Zilla 
Court, in order that the proper issues may 
be considered, ın this point of view, in the 
case of each of the defendants who have 
appealed. 


* Special Appeal, No. 2400 of 1868, from a decree of the Judge of East Burdwan, 
dated the 1st June 1868, reversing a demee of the Subordinate Judge of that district, dated 


the 18th February 1868. 
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Before Mr, Justice Norman. 
In THE Goons or SHAMDLAL DAS. 
a Administration, Certificate of—Act XXVII of 1860, 8. 6. 


Tina was an application for Letters of Administration, or for a fresh Certi- 
fiente of Administration in supersession of one which had originally beon 
granted by the Judge of the 24-Pergunnas, under section 6 (1) of Act XX VIL 
of 1860. 


‘ Nornan, J., ruled that, sitting on the original side of the Court, he could 
not grant the latter. 


Before Mr. Justice Norman. 
a 
SMITH v. BOGGS. 
Act XXIII of 1881, s. 8—Aot VIII of 1859, ss. 278, 280. 


Section 8 of Act XXII applies only to applications made under section 278 of Act VIII 
of 1859, not to applicataqns made under section 280. 


Tus prisoner was brought up on a writ of habeas corpus, and applied for 
his discharge under section 280, Act VIII of 1859. 


Mr. Hyde for the plaintif asked for a reasonable time for inquiry, and to. 


enable the plaintiff to be prepared with the proof required by section 281. 


Mr. Ingram for the prisoner contended that, if time was granted, his client 
should be let out of prison on undertaking to appear at the expiration of the 
further time granted, as provided by section 8 of Act XXIIT of 1861. 


Mr. Hyde contended that section 8 referred to a different case from the 
present, viz., to the circumstances described in sections 273 and 274, for the 
latter of which it was substituted. 


Mr. Ingram contended that section 8 was extensive enough to include both 
procedure in applications under section 273, and under section 280. 


Noraran, J., was of opinion that section 8 of Act XXII of 1861 applied 
only to applications made under section 273 of Act VILL, viz., for discharge 
{rom arrestin execution of a decree; and not to applications under section 
280, where the applicant has been actually committed, and is brought up from 
the jail. A week's time was granted, and the prisoner remanded. 

Attorney for the plaintiff: Mr. Dover. 


Attorneys for the prisoner: Messrs. Carruthers ¢ Co. 


(1) Act XXVII of 1860, s 6.—“ The 
granting of such certaficate may be suspend- 
ed by an appeal to the Sudder Court, which 
Court may declare the party to whom the 
certificate should be granted, or way direct 
auch futher proceedings for the investigation 


of the title as it shall think ft. The Court 
may also, upon petition, after a certificate 
shall have been granted by the district Court, 
ganta fresh certificate in supersession of 
the certificate granted by the distiict Comt.” 
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Before Mr. Justice Norman. 
SMITH v. BOGGS. 
Act VIII of 1859, s. 281—" Bad Faith.” 


Bad faith in section 281, Act VII of 1859, means bad faith not only in respect of the 
application, put includes bad faith on previous occasions. 


Tus was an application for discharge under section 280, Act VIII of 1859. 
The defendant wasup to 18688 broker; but, failing in that trade, he had obtained 
a situation in Messrs. Cohn, Feilmann’s. It was stated by Mr. Hyde that he was 
in the habit of drawing his salary, which was rupees 400 a month, in advance, 
and particularly since the decree had been obtained against him. It was con- 
tended that he had done this in order to defeat the execution. 


Mr. Ingram for the applicant contended that the bad faith mentioned 
in section 281 must be bad faith in respect of the application, and would not 
refer to bad faith in respect of any previous proceedings: In re a prisoner (1), 
Oriental Bank v. Manimadhab Sen (2). By section 282, the property of the 
defendant is still liable after his discharge. 


Mr. Hyde, contra.—Bad faith means bad faith in respect of previous matters, 
and not only with respect to the application: In re Soorpersaud (8), In re Sib- 
chunder Kurmokar (4), and Pussmore v. The Calcutta Docking Company (6). 


Norman, J., said he was disposed to think that, by the words “ bad faith,” 
the Legislature intended something more than bad faith in respect of the 
particular application, and directed Mr. Hyde to proceed with his evidence. 


The petitioner was then examined by Mr. Hyde, and proved that, though 
he had not paid anything to the plaintiff, he had paid many other creditors. 
For some time previous to his employment by Cohn, Feilmann, the petitioner 
had been earning very little. 

Upon the facts, Norman, J., was of opinion that it,waa not proved that the 
petitioner in drawing his salary in advance did so from fraudulent purpose, or 
that he had been guilty of any act of bad faith. 


Attorney for the plaintiff: Mr. Dover. 
Attorneys for the defendant: Messrs. Carruthers-& Co. 
G) 1L Jọ N. 8,8 (4) 2 1. Ju N. S., 98 nots. 


(2) 8 B. L. R., App., 14. (5) Bourke, 75, 
(B) 2 I J., N, &, 81. 
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Before Mr, Justice Norman (Officiating Chigf Justice) and Mr. Justice Markby. 
RAJKUMAR PARAMANIK v, L. STEWART. 
Reference from Small Cause Court—Costs—Act XXVI of 1864, s. 8. 


Where á case had been referred from the Small Cause Court for the opinion of the High 
Court, at the request of the plaintiffs, and they neither deposited any security for the costs 
of the reference, nor appened in the High Court, held, the case was not properly before 
tho Court, and an application for coats by the defendant who did appear was therefore refused. 


Tris was a reference by the first Judge of the Calcutta Small Cause Court, 


under section 7, Act XXVI of 1864. 


The case was referred at the request of the plaintiffs. 
Tt appeared that no security or deposit for costs had been given as required 
by section 8 of Act XXVI of 1864 (1), and plaintiff did not appear. 


Mr. Phillips, for the defendant, applied for costs, stating that he appeared 


on notice received from the Registrar. 


The opinion of the High Court was delivered by 


Norman, J.—It appears to me that this case oughtnot to have been sent up, 
security for costs not having been given. 
You may have appeared for the protection of your client; it seems to me 


the case is not properly before the Court. It ought not to have been sent up — 


at all, 


Applicaton for costs refused. 


Attorneys for plaintiffs: Messrs. Gray and Co. 


Attorney for defendant: Mr. Oliver. 


(1) Act XXVI of 1864, s. 8.—~“ When judg- 
ment 18 given contingent upon the opinion of 
the High Court, the party against whom 
auch judgment is given, shall, unless he be will- 
ing to submit to such judgment, forthwith give 
security to be approved by the Clerk of the 
Court for the costs of the reference to the 
High Court and for the amount of the 
judgment; provided, nevertheless, that such 
security, so far as regards the amount of the 
judgment, shall not be required in any case, 
where the Judge of the Court of Small Causes, 
who tried the suit, shall have ordered the de- 


fendant to pay the amount of such judgment 
into the hands of the Clerk of the said Court, 
and the same shall have been paid according- 
ly; and the said High Court may either order 
a new trial in such terms as it think fit, or 
may order judgment to be entered for either 
party, as the cass may be, and may make 
such order with respect to the costs of reserv- 
ing the question and stating the same for their 
opinion and otherwise arising thereout or con- 
nected therewith, as such High Court may 
think proper, and all orders made by the 
High Court under this section shall be final.” 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Markby, 
F., DISSENT v. THE JUSTICES OF THE PEACE FOR THE TOWN OF CALCUTTA, 
Reference from Small Cause Court—Costs—Act XXVI of 1864, s. 8. 
Where a case had been referred from the Small Cause Court for the opinion of the 
High Court, at the request of the plamtiffa, and they neither deposited any, security fo 
the cost of the reference, nor appeared in the High Court, Aeld, the defendants, who 


appeared, were entitled to judgment and to an order that the plaintaffa should pay the costs 
of reference and other expenses connected therewith. 


Tus was a reference by the first Judge of the Small Cause Court of Calcutta. 
Judgment had been given for the defendants contingent on the opinion of the 
High Court, upon a question which had been reserved at the instance of the 
plaintiff. It appeared that no deposit or security for costs had been given in 
accordance with Act XXVI of 1864, section 8, The plaintiff did not 
appear in the High Court. 


Mr. Wilkinson appeared for the defendants, and contended that the judgment 
of the Small Cause Court should be upheld with costs. He called attention to 
the case of Rajkumar Paramamk v. Stewart (1). 


The opinion of the High Court was as follows : 


Coucn, C. J.—We think that in this case, as the plaintiff does not appear 


"and the case was reserved upon the application of the plaintiff, and not by 


the Court on account of a doubt which the Court entertained, we may give 
judgment for the defendants, judgment having been given for them in the 
Court below. We also make an order under section 8 of Act XXVI of 1864 
for costs. If a party asks the Judge of the Small Cause Oourt to refer a case 
and does not appear in this Court, he must be taken to have abandoned his 
case, and must have judgment given against him in this Court, Judgment 
will be entered for the defendants, and the plaintiff must pay the costs of 
reserving the question, and stating it for the opinion of this Court, and other- 
wise arising thereout, or connected therewith. 


Attorneys for the defendants: Messrs. Berners § Co. 


(1) Anten p. 28. 
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Before Mr, Justice Bayley and Hr, Justice Markby. 
SRI CHAND (DEFENDANT) v. Nim CHAND SARU (Prammrr).* 1870 ; 
April Lt. 
Co-propricor—Injunction—Injury. i 
The defendant was in possession of land under a potta granted by the ijaradars of 
the proprietors, and thereon commenced to build a house and plant a garden. The plaintiff, 
who had bought the right, title, and interest of one of the proprietors, sued to restram him. 
He did not allege any injury. Held, that such suit would not lie. 


Tis was a suit for the demolition of the walls of a house and for restrain- 
ing the defendant from planting the garden and constructing the new 
house, which he was then building, on a parcel of land in Mauza Rostompore 
Shahpore, on the ground that the plaintiff had purchased the right, title, and 
interest of one of the proprietors, and that the defendant had been forcibly 
planting a garden and erecting a building on the land belonging to the talook. 

The defence was that the defendant had obtained a potta from the 
ijaradars of the proprietors who had power to grant such pottas, and that 
the purchase of the plaintiff of a fractional share could not affect his right. 

The Moonsiff held that the potta was proved ; that the ijaradar had power 
to grant such pottas; that, as the plaintiff was the holder of a small portion 
„ in a joint and undivided mauza, he had no right to advance his claim regard- 
ing the whole plot of land in dispute; thatit would be a great hardship to 
pass any order, regarding the whole house and garden in a suit instituted by 
a party who was owner of a small fractional share. He, accordingly, dismissed 
the plaintiff's suit. 

On appeal, the Subordinate Judge found that the potta alleged to have been 
granted by the ijaradar had not been proved; that the ijaradar had no power to 
grant a potta in perpetuity; and that the defendant had been planting a 
garden and erecting a building or house upon land, over which he had no right- 
He, accordingly, passed a decree in favor of the plaintiff for possession of the 
land by destroying the wall, house, and garden of the defendant. 

The defendant appealed to the High Court. 


Mr. R. T. Allan (with him Baboos Mahesh Chandra Chowdhry, Gopal 
Chandra Mookerjee, and Narsing Chandra Miiter) for appellant. 


Mr. C. Gregory (with him Baboo Hem Chandra Banerjee) for respondent. 


Marxsy, J.—It seems to me that, during the whole argument in this appeal, 
the pleader for the respondent has persistently avoided the point upon which 
the Court long intimated to him that the decision of the case turns. 

Upon many points involved in this case, it is unnecessary to pass any 
opinion whatever. The Moonsiff in the firat Court held that this suit could 

* Special Appeal, No. 1988 of 1869, from a deoree of the Subordinate Judge of Patna, 


dated the 8iat July 1869, reversing a decree of the Moonsiff of that district, dated the 
80th January 1869. 
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not be maintained by the plaintiff. It was a suit brought in substance to stop 
the defendant from enjoying a property of which he was in possession, by 
preparing a house, and forming a mangoe garden upon it, and to have the 
building of the house stopped, and the wall and trees removed. The defend- 
ant’s right to possession is not disputed, and it is alleged that he derived 
his title from certain ticcadars who again derived their title from the co- 
sharers of the plaintiff. 

The first Court, therefore, lays down as a principle that one ‘of several 
co-sharers cannot, without the consent of the other co-sharers, come in, 
and interfere with the enjoyment of the property by the defendant, who 
holds ander a title derived from all. This view of the case is perfectly in 
accordance with a decision of Peacock, C. J., and Glover, J, in Lala 
Biswambhar Lal v. Rajaram (1). That case, it is true, arose as between 
two co-proprietors who were themselves in enjoyment of the property ; bur it 
seems to me that on principle the same rule applies where one of several 
proprietors is seeking to control the enjoyment of the property by the common 
tenant of all. The mode of dealing with the land as between co-proprietors 
is really what was in question in both the cases. The only point omitted by 
the Moonsiff is that he does not say in terms whether the defendant was doing 
any injury to the land, but no injury was ever alleged by the plaintiff and I 
would observe that there could be no injury, and, therefore, this case appears 
to me to be exactly similar to the decision quoted above in which I fully 
concur. 

I would add that in the case of Nabin Chandra Mitter v. Mahes Chandra 
Mitler (2), decided almost at the same time, I expressed an opinion that were the 
question whether there is any injury done or not, the same principle would 
apply. It is not necessary in this case to decide that point, but aa that case 
has been referred to, I have only to say that I still maintain the opinion that 
I therein expressed. 

The judgment of the lower Appellate Court is reversed, and the plaintiff’e 
suit dismissed with costs. 


Barrer, J. —I think that the case of Lala Biswambhar Lal v. Rajaram (1), 
decided by Peacock, O. J., and Glover, J., should govern this case, 
the only difference being that the co-proprietors in that case and the 
representatives of the co-proprietors in this were the parties interested. 
In other respects there is no difference. The suit alleges no injury, asks 
for the relief of no injury, and in fact itis a suit in which one of several 
co-sharers, without the consent of the others, asks to have certain trees 
uprooted, and walls removed from the common land. 

I agree in dismissing the plaintiff’s suit and reversing the judgment of the 
lower Appellate Court, with costs of this Court and of the lower Appellate 
Court. 


(1) 8 B. L. R., App., 67. (2) 8 B. L. R, App., 111. 
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Before Mr. Justice L. S. Jackson and Mr, Justice Glover. 
SODAMINI DASI (JUDGMENT-OREDITOR) v. JAGESWAR SUR (JUDGMENT-DEBTOR).* 


Act VIII of 1859, 8. 288— Seizure of Moveable Property—Mode of Executing Warrant 

against Moveable Property—Removing Looks. 

Under section 288, Act VIII of 1859, a Nazir, authorized to execute a warrant by attach- 
ment of moveable property, has power to remove locks put by the jadgment-debtor on 
the doors of godowns, or other places where his property is stored, and put his own locks 
thereon, for the purpose of attachment and safe custody of the property. 

Tua following case was submitted by the Judge of the Small Cause Court 
of Hooghly for the opinion of the High Court :— 

“ The decree-holder applied for execution of a decree of this Court, praying 
that such of the moveable properties of the judgment-debtor, as may be point- 
ed out by her, be attached and sold in satisfaction of her decree. 

“The Court treating the application as one within the latter part of sec- 
tion 214, Act VIL of 1859, issued a warrant to the Nazir, authorizing him to 
attach the defendant’s property, wherever the same could be found, to the 
amount of the judgment and costs. The Nazir having proceeded to execute 
the warrant, reports that the moveable property of the judgment-debtor 
pointed out bythe decree-holder consists of lime locked up in a gola, and 
asks for the Court’s special authority to break open the door of the gola for 
the purpose of seizing the same. 

“ As it is doubtful whether, in execution of a process of attachment issued 
by s Civil Court, the door of any house can be broken open, I request the 
favor of the Court's instruction on the point. 

“ There is no express provision either in Act XI of 1866, or Act VIII of 
1859, under which the Small Cause Court can order the door of any house 
to be forced open; at the same time, if the mere locking of a door be a sufficient 
protection against the process of the Court, a judgment-debtor might evade 
the seizure of his property in execution, by taking the precaution of putting 
all his things in a house, and locking it up as soon as he hears that a process 
of attachment of his property has issued. But, however desirable it may 
be that the Court should have such power, as in the old law relating to 
summary proceedings for the recovery of rent (Regulation XVII of 1798), 
there being no provision in the Code of Civil Procedure sanctioning and 
prescribing the mode in which seizure of moveable properties by breaking 
open the doors of houses is to be made, I am inclined to entertain the opinion 
that seizure in the above mode cannot be effected.” 


The opinion of the High Dourt was dclivored by 
Jacuson, J.—I think the question put by the Judge of the Small Cause Court 
in this case, must be answered in the affirmative, and that the Nazir is empowered 


* Reference, No. 8 of 1870, from the Judge of Small Cause Court of Hooghly, dated 
the 16th March 1870. 
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to remove a lock placed upon the door of a gola, for the purpose of attachment 
and gafe custody of the property. Section 233, Act VIII of 1859, which is part 
of the provisions for execution of decrees for money, by attachment of property, 
provides that, “when the property shall consist of goods, chattels, or other 
t moveable property in the possession of the defendant, the attachment 
“shall be made by actual seizure, and the Nazir or other officer shall keep 
“the game jn his own custody, or in the custody*of his subordinates, and shall 
“ be responsible for the due custody thereof.” 

It seems to me that the direction of the law that requires and authorises 
the attachment to be made by actual seizure, authorizes the Nazir, or other 
officer of the Court, to do everything that is necessary to reduce such 
property into his possession; and as he is required to keep the property in his 
own custody, or in the custody of his subordinates, and is responsible for the 
due custody thereof, it follows, asa matter of necessity, that he should be 
enabled to remove any lock upon a door, or from any receptacle in which the 
property is placed, and to place his own lock thereon, in order that he may keep 
the property in proper custody. As pointed out by the Judge, if the law 
were otherwise, it would be the easiest thing possible for a judgment-debtor 
to evade execution by attachment of his personal property by simply placing 
the whole of his property under a single lock and key. 


Before Mr. Justice Norman and Mr. Justice Markby. 
RAMPAL SHAW v. BISWANATH MANDAL AND OTHERS. 
Adsooats— Witness, : 

Tms was a reference from the First Judge of the Calcutta Small Cause 
Court on the following question :— 

“ Whether one, Ramanath Law, who, though an attorney, had acted as advo- 
cate for the plaintiffs, and pleaded their case in Conrt, could be.examined as n 
witness in the case?” 

The Judge admitted the evidence on the anthority of Cobbett v. Hudson (1), 
and gave judgment in favor of the plaintiffs. The question was reserved at 
the request of the defendants. 

Mr. Macrae for the plaintiffs referred to the case above cited, and to sec- 
tion 14 of the Evidence Act IL of 1856, which mentions the only persons who 
are incompetent to be witnesses. - 

Norman, J.—I think it quite plain that the witness is competent; if there 
had been any doubt on that point, the doubt would have been removed by a 
reference to the section of the Evidence Act to which Mr. Macrae referred. 
The plaintiff will be entitled to the costs, in the Small Cause Court, of 
reserving the question of stating the same for the opinion of the High Court 
and of the argument before us. 

Attorneys for plaintiff: Messrs, Swinhoe & Co. 

Attorneys for defendant: Messrs. Sims and Mitter. 

GQ) 1 E. & B., 1L 
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Before My, Justice Bayley and Mr. Justice Markby. 
In ras Marrer or tas Perros or RANI UMASUNDARI DEBI,* 
24 $ 25 Vict, c, 104, s 15—Power of the High Court—Review of Order refusing Petition 
to sue in Forma Pauperis. 
A Court of original jurisdiction has power to entertain an application to review an 
order refusing a petition for leave to sue in formå pauperis. 
Under section 15 of 24 & 25 Vict, c. 104, the High Court set aside an order of a Court 


of original jurisdiction, refusing to entertain such an application on the ground that 
the Court had not jurisdiction to entertain it. 


In this case Rani Umasundari Debi had obtained a rule nisi on a petition, 
which shewed that the petitioner applied to the Court of the Subordinate Judge 
of Zilla Midnapore, for permission to bring a suit, in formd pauperis, against her 
husband, for the recovery of alimony; that the said Court, after seeing no reason 
to refuse the application on any of the grounds stated in section 304, Civil 
Procedure Code, fixed the 15th day of January last for receiving such evidence 
as the petitioner might adduce in proof of her pauperism, and for hearing any 
evidence which the opposite party might bring forward in disproof of 
the pauperism of the petitioner: that, being now a resident of Bhowanipore, 
the petitioner forwarded two of her witnesses from the said place of her 
residence, with a view that they should give evidence as to her pauperism on 
the said 15th January, in ample time to reach the Court before the day 
fixed for hearing; that one of the witnesses, named Thakur Das Roy, 
was attacked with cholera on the way to the Court at Ulubariah, and the other 
was necessarily detained to take care of the sick; that, in the mean time, the 
Subordinate Judge struck off the petitioner’s application, on default, on the 
18th ; that the petitioner, on coming to know about the illness of the said wit- 
ness and the detention of the other, sent instruction to her agent at Midnapore 
to file an application for re-hearing of the case, on the cause before assigned ; 
that as the petitioner is a pauper, and as none of the lawyers take up her 
case warmly, on the 14th February last, a petition was made to the 
Subordinate Judge to re-hear the matter of the petitioner's pauperism ; and that 
the Subordinate Judge refused to hear the petitioner's application, on the 
ground that, under Chapter V, Act VIIL of 1859, he had no jurisdiction to 
entertain a petition for re-hearing on cause shewn or for entertaining a second 
application to sue in formå pauperis, The petitioner prayed the High 
Court „to exercise the power given to it by section 16 of the Charter Act (1), 
and to direct the Subordinate Judge to entertain the application as to 
whether the petitioner's witnesses had not been detained in the way to the 


* Rule Nist, No. 882 of 1870. 


(1) 24 & 25 Viot, 0 104, 
A8 


1870 
May 6. 
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1870 Court, as one had fallen ill, and the other was detained to watch him; and 
if so, then to hear the evidence as to her pauperism, and decide the matter. 


Marrer or Upon hearing the petition, Bayury and Kme, JJ., granted her a rule nui : 


or Rawy Calling upon the opposite party to show cause why the Subordinate 
OmascxDaRI Yudge should not be directed to enquire as to whether there were good and 
sufficient grounds for the delay alleged by the petitioner, and, if satisfied, why 

he should not examine the witnesses as prayed for. 


Baboos Annada Prasad Banerjee, Anukul Chandra Mookerjee, and Purna 
‘ Chandra Shome now showed cause. They contended that the petitioner had 
had ample time to produce her evidence, but had neglected to do go.*+ 


> 


Baboos Zarrak Nath Sen and Gupi Nath Mookerjee for the petitioner. 
The judgment of the Court was delivered by 


Barrer, J.—We think this rule must be made absolute. The Subordinate 
Judge is wrong to have held, as the only reason for his refusing jurisdiction, 
that, after a careful study of Chapter V of the Civil Procedure Code, he 
considers himself debarred from allowing the re-hearing of a pauper appli- 
cation. It is quite within the discretion of the Subordinate Judge to allow 
the pauper application or not. But before granting the application in this 
case the Subordinate Judge must carefully, see whether, under the cir- 
cumstances of this case, there was good and sufficient cause for the delay, 
that is to say, whether it was owing to circumstances beyond the lady's 
control that the delay occurred; and that on knowing the cause of the delay 
she immediately took measures to inform the Court and prosecute the case in 
ita proper light. Without proof of this the petition should not be granted. ` 


Before Hr, Justice Look and Justice Sw C. P. Hobhouse, Bart 
iso EMAUDDIN KHAN (DereNpaxrt) o. RAMKISSORE KOWAR ÇPranerrey).* 
eM Valuation of Stsit—Agpedl. 


‘When a suit has been admitted upon a certain stamp, tried, and decreed for the plaintiff, 
* ninder valuation” is no ground for dismissing the defendant's appeal. : 


THis was a suit to recover possession of certain land before the Moonsiff of 
Barun. The defendant pleaded, inter alia, that the suit had been instituted 
on an insufficient stamp. 

The Moonsiff, however, said “It does not appear that the institution of this, 
“suit has caused any loss to Government in respect of the stamp duties ;” 


* Special Appeal, No. 8025 of 1869, from a decree of the Subordinate Judge of Sarun, 
dated the 28th September 1869, affirming a decree of the Moonsiff of that district, dated the 
25th February 1869. 
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and went on to try the case on the merits. He gave*a decree for the plain- 1870 

tif The defendant appealed to the Judge who, on the 28th September 1869, Exrauppin 
passed the following judgment: KMAN 

“ Before this, on the grounds mentioned in a’proceeding of the 9th instant, Raacerasonn 

“an order was passed to the effect that the appellant should make up the Renae 

“ deficiency of the stamp duties of the petition of appeal in proportion to the 
“amount under claim, rupees 666, up to the 25th idem; and that then the 

“ appeal should be tried. But as he has not complied with that order up to 

“ this date, the petition of appeal is rejected ; and it is, accordingly, ordered . - 
“that the appeal be dismissed with costs ; and that the respondent's costs, with  - 
“ interest ùp to date of realization, be borne by the appellant.” 
“®'The defendant appealed specially to the High Court. 


Baboo Bama Charan Banerjee for the appellant. 
_ Baboo Debender Narayan Bose for the respondent. 


Fionan J.—The Judge is quite wrong in this case. If the plaint was 
under valued, objection should have been taken in the firat instance, and then 
the Court could have proceeded on the matter of under valuation in the mode 
prescribed. by law. But the plaintiff was allowed to put in his suit on a certain 
valuation, the suit was determined`by the first Court on that valuation, and 
it is not until the defendant comes up in appeal that the Court curiously 
enough rules that the defendant must suffer for the laches committed by the 
plaintiff. It is quite clear that the Court was wrong in rejecting the defend- 
ant’s appeal on the ground of under valuation, and we direct that his judg- 
ment and his decree -be set aside, and the case be remanded to be tried on the 
merits. i : 

` The costs to follow the final result of the case. - 


Before Sir Richard Couch, Ki, Chief Justice, and Mr. Justice Phear. 
BHINJI GOVINDJI v. MONOHAR DAS. 
Pledgee—Possession—Seisure—Interpleader Suit—Costs. 


1870 
June 22. 


A. obtained a decree in the Small Cause Court against B. In execution of the deeree, 
goods belonging to B., but in the possession of a pledges, were seized by a bailiff of the 
Sinall Cause Court. The pledges brought an inte pleader suit under section 88 of Act IX 
of 1850 to recover the goods. Held, the pledges was entitled to have the goods released to 
him, and to have the costa of his suit paid by the execution-creditor. 


Tis was a case referred for the opinion of the High Court by the first 
Judge of the Calcutta Court of Small Causes, under section 7 of Act XXVI 
of 1864. The case was referred at the request of the plaintiff, and was ‘thus 
stated by the Judge referring it :— 

“Tn this agit, which was an interpleader suit under section 88 of Act IX of 
‘1850, the plaintiffs claimed as pledgees, to recover three bales, Nos. 869, 875, 
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and 867, marked J. A. M., of long cloth, seized under a writ of execution of this 
Court, dated 11th May 1870, or the value thereof, rupees 1,000. 

“In my judgment I declared that the plaintifs had a bord fide pledge on the 
property attached by the defendanis, and ordered that their claim should be 
dismissed, but that the right, title, and interest of the judgment-debtor should 
alone be sold. 

“T delivered judgment subject to the opinion of the High Court on the 
following question, viz.: ‘It having been found that the money was advanced, 
and that the pawn wasa bond fide one, and that the goods were in the possession 
of the pawnee at the time of the seizure, and that the time of the pawn had 
not then expired, whether the learned Judge was not wrong in point of law in 
not ordering the property to be released to the plaintiffs (pawnees) and whether 
he ought not to have ordered the defendants (the execution-creditors) to pay 
the plaintiffs their costs.’ ” 

The Judge in his judgment says: “'The only case I can find directly in 
pomt is that of Rogers v. Kennay (1), and that is certainly in favour of the 
plaintiff's contention. But it appears to me that that case went astray on a 
point of pleading, and the judgment appears to have been based on Legg v. 
Evans (2) which is stated by Lord Denman to have been directly in point. 
This it clearly was not, the intention in that case having been to sell the 
special property of the judgment-debtor in the general property of an uncon- 
cerned person, while in Rogers v, Kennay (1), a3 in the present case, the object 
is to sell goods which are the general property of the judgment-debtor, but 
to sell them subject to the special property of a third person in them with 
which special property itis not desired at all to interfere. But whatever may 
be thought of the doctrine of the interpleader claimant's special property in 
cages of trover and detinue as applied in Rogers v. Kenaay (1), it appears to 
me that there is a peculiarity in the case before me which renders the bearing 
of those forms of action entirely inapplicable. The bailiff of this Court has 
seized the goods, but has not removed them, and will not do so. The goods 
are now, and have all along been, and will be up to and after the sale, in the 


possession and custody of the interpleader claimant, the pawnee, though - 


no doubt they are also in the custody of the law. Under these circumstances 


it appears to me that neither trover nor detinue would lie, it being impossi- 


ble to allege conversion. Until the expiry of the period for which the goods . 


were pawned, the interpleader claimant has no other right over the attached 
goods, and that right has not been and will not be disturbed.” 


Mr. Hyde (for the plaintiffs) contended that the goods were not liable to 
be taken in execution, as long as the bailment lasted. Story on Bailments, section 


363, page 290. The authorities there cited are all American cases, with the - . 


exception of Coggs v. Bernard (8), which is not in point.” Property held in. 


right of a lien cannot be attached—Legg v. Evans (2). The interést of “the 


(1) 9 Q B,, 592 €2) 6 M, & Wa, 86. (8) 2 Lå. Baymd, 909, 
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pawnee does not cease by reason of a sale or repledge by him—Halliday v. 
Holgate (1), Donald v. Suckling (2), and Rogers v. Kennay,(3). The right of 
sale is a right which all pawnees have, but it would be impossible to exercise 
that power while the goods were under seizure. 


No one appeared for the defendants. 
The opinion of the High Court was delivered by 


Covcu, 0. J.—The Judge of the Small Cause Court does not appear to doubt 
that the plaintiffs have a special property in these goods which cntitles them to 
possession, but he says that the goods not having been removed from their 
possession and not going to be removed, they are still in possession of the 
property, although at the same time the goods are in the possession of bailiffs 
of the Court, and in the custody of the law. But these two possessions cannot 
be reconciled. ‘he possession of the bailiffs in execution of the decree of 
tho Small Cause Court is of such n character that it cannot exist at the same 
time as the possession of the plaintiffs, who are pledgees. By section 69 of 
Act IX of 1850 “ the bailiff executing any process of execution against the 
“ goods of any person, may, by virtue thereof, seize and take any of the goods 
“of such person (excepting the necessary wearing apparel and bedding of 
“ such person ‘or his family, and the tools and implements of his trade) ;” and 
by section 73, the goods are to “be deposited by the bailiff in some fit place 
‘Cor to remain in the custody of a fit person, approved by the Judges to be put 
“in possession by the bailiff.” All this is inconsistent with the goods being still 
in the possession of the plaintiffs, and in our opinion the Judge of the Small 
Cause Court is clearly wrong in saying that the possession of the plaintiffs has 
not been interfered with. Then he appears to have considered that ‘there 
was no conversion, and that the plaintiffs had no cause of action until the expiry 
of the period for which the goods were pawned. The seizure of the goods 
while they were in the possession of the plaintiff, was sufficient to entitle the 
plaintiffs to maintain this suit. It is true the bailiff did not seize the goods 
for his own use; still it was dealing with the goods in a way which was 

inconsistent with the right of the plaintiffs. The case of Rogers v. Kennay (8) 
is quite i in point, and did not proceed on the ground of the form of action, but 
was really on the principle of the law. The seizure by the bailiff in this onse 
wag a seizure out of the possession of the plaintiffs. 

“ The question which is put to us is “whether the learned Judge was not 
wrong in point of law in not ordering the property to be released to the plain- 
“tiffs (pdwnees), and whether he ought not t@have ordered the defendants (the 
execution creditors). :to pay the plaintiffs their costs.” We think we must answer 

` the first question by saying that the learned Judge was wrong in point of 
law in not: ordering the goods to be delivered to the plaintiff; and if he 


~ 


4 


` (1) 8 L. R. Ex., 299. (2) 1L Ra Q B., 585. (3) 9 Q. B, 592, 
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should have ordered that, we think that he should also have ordered the 
execution creditors to pay the plaintiffs’ costs. We, therefore, answer the 
whole question in the affirmative, and order that the judgment be entered 
for the plaintiffs, as prayed for in the plaint, with costs of suit. The plain- 
tiffs will also have the costs of reserving the question and stating the same 
for the opinion of this Court, and otherwise arising thereout or connected 
therewith, to be taxed by the Taxing Officer of this Court. 


Before Mr. Justios Norman. 
ORD v. ORD, 
Alimony, Permanent, 
Principle ou which the Court will grant permanent alimony. 


Tus was an application for permanent alimony. Mr. Justice Phear had, 
upon an application for alimony pendente lite, estimated the respondent's income 
at rupees 600 per month, and ordered rupees 200 a month as alimony pendente 
lite. The wife had brought the suit against her husband for judicial separa- 
tion on account of his adultery, and obtained an order for judicial separation. 
The affidavit putin, in support of the application, showed that the marriage 
took place ‘in October 1860, the husband at the time being an assistant in the 
petitioner’s late husband’s business which he had left to his wife; that from 
his marriage up to the end of 1868, the profits of the business were estimated 
at rupees 2,000 per month, but after that time, they had decreased to about 
one-half that amount ; that from June 1867 to March 1869, the respondent did 
not afford the petitioner ‘any adequate means of support; that in March 
1869, she accordingly obtained an order from the Police Magistrate that her 
husband should pay her rupees 50 a month as maintenance; that he failed 
to pay this sum after the first three months, and had only made payment on her 
taking out a summons to compel him to do so; and that he was living in 
adultery at the time of the application. The income of the respondent at the 
time of ‘the application was stated to be rupees 1,000 per month, and an 
advertisement in one of the daily papers was referred to in which the re- 
spondent stated that he wanted a partner in his busineas, and guaranteed him 
rupees 700 per month. 

‘The respondent filed an affidavit in opposition to the application, in which 
he stated that the petitioner had left his protection, taking away with her 
property amounting to about rupees 4,000; that he had incurred liabilities 
in consequence of a suit by his wife with respect to property she alleged to be 
her separate property, but which suit had been dismissed by the Appeal Court ; 
that these liabilities, together with others incurred by reason of litigation in 
respect of his wife, amounted to rupees 13,000, in respect of which he was pay- 
ing interest at the rate of rupees 126 a month; that he had paid rupees 1,600 


* into Court to cover his wife's costs in the present suit; and that he had sup- . 
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ported his wife, by monthly payments of rupees 60, from March 1869 to 
May 1870. 

He also stated that the property brought him by his wife was of the_value 
of about rupees 7,000, and that the petitioner's former husband was insolvent 
at the time of his death, and the respondent had paid off his creditors. 


Mr. Hyde for the petitioner.—For permanent alimony more may be given 
than for alimony pendente lite, for which a sum not exceeding one-fifth of the 
husband's income is fixed. By section 37 of the Indian Divorce Act, a sum is to 
be awarded, which may be thought reasonable by the Court, looking to the wife's 
fortune (if any), to the ability of the husband, and to the conduct of the 
parties. Here the husband has a good business ; his conduct has been exceed- 
ingly bad, and the wife is admittedly free from all suspicion of wrong. In 
addition to this, the business carried on by the respondent was established out of, 
fands originally belonging solely to the petitioner, and acquired by the respondent 
by virtue of his marital rights on his marriage. The case is therefore one in 
which the Court will grant the highest amount of alimony which it can award. 
It only remains to see what that is. ‘Where the separation is on account of the 
misconduct of the husband, the English cases show that the wife is entitled 
to a moiety of the husband’s income: Deane v. Deane (1), Smith v. Smith (2), 
Cooke v. Cooke (3). The first English Divorce Act, 20 and 21 Vict, c. 85, 
makes by section 22 the rules and precedents of the Ecclesiastical Courts 
applicable to the Divorce Court, and the Indian Divorce Act makes the English 
rulea and precedents applicable. The petitioner is, therefore, entitled to one- 
half of the husband's income. 


Mr. Phillips for the reapondent.—The money brought by the wife into the 
business is all spent; by the suits she has brought against her husband, he has 
incurred expenses to the amount of rupees 13,000, on which he has to pay 
the monthly sum of rupees 125. If half his income is awarded as alimony, 
it will send him into the Insolvent Court. In making an order for permanent 
alimony, the amount should be what the wife would receive if living with her 
husband ; the means of the husband are to be taken into consideration ; and his 
misconduct is no ground for increasing the amount; Pritchard on Divorce, 11. 
According to the English cases, more than a moiety of the husband’s income 
cannot be given. Where that proportion, the utmost that can be given, is 
given, it is on account of special circumstances in the case. In the case of 
Deane v. Deane (1), there were eight children living apart from the husband, 
and his income was not gained by his personal exertions. The proportion 
given is always much smaller when the husband is gaining his income by his 
personal exertions: see the judgment in Cooké v. Cooke (8). That is the case 
here, In Cooke v. Cooke (3), a bad case was made against the husband, yet not 
more than half was given. The general rule appears to be to give one-third: 
Haigh v. Haigh (4). 

3 (1) 18. & T., 90. (8) 2 Phill., 44, 45. 
(2) 2 Phill., 286, (4) 88 L, J. P. & M., 87. 
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Mr. Hyde in reply.—The misconduct of the parties is to be taken into 
consideration in awarding permanent alimony, as is expressly laid down by 
section 37 of the Indian Divorce Act. The misconduct of the husband has 
been of the worst possible kind. He has spent all the money he got with his 
wife, without affording her any adequate means of support, and he is living in 
adultery. One-half of his estimated income should be given. 


Noran, J.—I have ascertained from Mr. Justico Phear that, in making 
the estimate he did of the amount of the respondent's income, he did it in such 
a manner as to be well within the mark ; and that if I am to make an allowance 
for any such sum as rupees 126, I should have to take a higher estimate. 
Evidence has been read before me, and from that it appears that the respond- 
ent’s average income amounts to rupees 1,000 a month. The result is that, I 


- think, I shall be justified in taking his income at rupees 600 a month, as found 


by Mr. Justice Phear. Many excuses have been put forward by Mr. Ord, to 
which I attribute no weight. His statement that his wife carried away 


_Tupees 4,100 would have been brought forward before the Magistrate on her 


application for maintenance if it could have been. 

The statement as to the insolvency of Mrs. Ord’s former husband is vague 
and uncertain. Itis no answer whatever to the finding come to after careful 
examination of the books by Mr. Justice Phear as to the amount of respond- 
ent’s income, with which I see every reason to concur. I think there is a 
good deal in what is said in some of the cases as to a distinction being taken 
where the income is mainly dependent on the husband's exertions. See the cases 
in 2 Phillimore, 44. In this case the present income appears to depend 
principally on the husband's own exertions, and I shall therefore not order 
that the full moiety be awarded as permanent alimony, to which otherwise 
I think Mrs. Ord fully entitled. I think I shall do justice between the parties, 
and treat Mrs, Ord with the liberality to which she is entitled in giving her 
rupees 250 a month; and looking at the difficulties that have been thrown in 
her way at every step by Mr. Ord, I think I am justified in diretting that 
this sum be made a first charge on the good-will and stock-in-trade of his 
business as an undertaker. Under the powers conferred by section 87 of 
the Indian Divorce Act, I direct that a deed be executed by the respondent, 
charging the good-will and stock-in-trade of his business as an undertaker 
with the payment of rupees 260 a month to Mrs. Ord, and I direct that he do 
80 pay rupees 250 a month to her as permanent alimony, and the costs on scale 
No. 2 as between party and party of and incidental to this application. The 
order for alimony will be includgd in the decree for judicial separation, and 
the alimony itself to run from the date of that decree. 


Attorneys for the petitioner: Messrs. Sims and Mitter. 


Attorney for the respondent: Mr. Moses. 
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Before Mr, Justios Norman and Ar. Justice E. Jackson. 


HARASUNDARI DASI (Puarxtirr) v. KISTU MANI CIOWDHRAIN AND OTHERS 
° (DEFENDANTS). * 


Act VIII of 1865 (B. C.), $. 16—Shareholder—Purchaser of Rightsof Holder of Fractional 
Share. 


Section 16 of Act VIII of 186 (B. C.) (1) does not apply to the purchaser of the rights 
and interests of the holder of a fractional sharein an under-tenure, 


Baboo Rames Chandra Mitter for appellant. 
Baboo Kali Mohan Das for respondents. d 


Norsan, J.—Tho facts of this case, as I understand them, are as follows : — 

Bhib Chandra Roy, Nidan Chandra Roy, and Ram Chandra Roy were 
possessed of a certain mehale No. 88, consisting of Mauzas Agyhatta and 
Roondhan, under a title which the first Court finds to be as patnidar, and the 
lower Appellate Court apparently treats as a maurasi talookdar. 

A katkabala of one-third of this property was granted to one Jadubindu, 
who obtained a decree after foreclosure and got possession. 

Two-thirds of the mehal in question were sub-let by Shib Chandra and 
Nidan Chandra to Kamal Lochan Nandi in patni. 

In execution of a decree against Kamal Lochun, one-fourth of his tenure 
was sold to Kalikant Lahori, and three-fourths were sold to Chandra Nath 
and Haranath, who were thus in possession of three-fourths of two-thirds, 
equal to one-half or eight annas of the mauza in dispute. Chandra Nath’s 
share, four annas, was purchased by the plaintiff on the 30th of Asar 1254 


(18th, July 1847). 


* Special Appeal, No. 2792 of 1868, from a decree of the Subordinate Judge of Pabna, 
dated the 8th August 1868, affirming a decree of the Officiating Sudder Ameen of that 


district, dated the 20th March 1868, 


(1) Act VIIL of 1865 (B. C.), 8. 16.—* The 
purchaser of an under-tenure sold under this 
Act shall acquire it free of all incumbrances 
which may have accrued thereon by any 
act of any holder of the said under-tenure, 
his representatives or assignees, unless the 
right of making such incumbrances shall 
have been expressly vested in the holder by 
the written engagement under which the 
under-tenure was created, or by the subse- 
quent written authority of the person who 
created it, his representatives or assignees. 
Provided that nothing herein contamed shall 
be held to tntitle the purchaser to eject 


khudkast ryota, or resident and hereditary 
cultivators, nor to cancel bond Ade engage- 
ments made with such class of ryots or 
cultivators aforesaid by the late incumbent 
of the under-tenure or his representatives, 
except it be proved, in a regular suit to be 
brought by such purchaser for the adjnst- 
ment of his rent, that a higher rent would 
have been demandable at the time such 
engagements were contracted by his prede- 
cessor. Nothing in this section shall be 
held to apply to the purchase of a tenure 
by the previous holder thereof through 
whose default the tenure was brought to sale.” 
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The plaintiff was dispossessed by the defendant, Kistu Mani Ohowdhrain, 


Tlarasunparr on the 20th of November 1866. The defendant’s supposed title to possession 


Dast 
v. 
Kisro Mant 


CHOWDHRAIN, 


is as follows :— 
Shib Ohandra Dutt and others, the zemindars, having obtained a decree 
* for rent againt Nidan Chandra, the right, title, and interest of Nidan Chandra, 
viz., 5 annas, 6 gandas, 2 cowries, and 2 krants, in the property in dispute 
was sold in execution of the decree, and purchased by the defendant, Kista 
Mani. The sale purports to have been made under Act VIII of 1865 (B. 0.). 
The Subordinate Judge finds that, on the application of the decree-holder, 
a prayer was made for the sale of the right and interest of Nidan Chandra 
Roy in the property in dispute, and that the sale certificate expressly records 
that such right and interest were sold. And it has been shown to us, by 
reference to the proceedings and to the sale certificate, that this finding is 
correct. ‘The Subordinate Judge, however, refers to section 16 of Act VIOL 
of 1865 (B. ©.) (reads). He says that there was no proof that permission was 
given to Nidan Chandra and others to grant the land in patni to the person 
under whom the plaintiff claims, viz., Kamal Lochan ; and therefore he assumes 
that the defendant, Kistu Mani, purchased the property free from all incum- 
brances, and, affirming the judgment of the first Court, dismisses the plaintiff's 
suit. The Subordinate Judge says that no distinction is made in section 16 of 
Act VIL of 18665 between the purchaser of the whole and a part of the 
mehal. ' 
The reason is simply this :—that the section in question makes no mention 
whatever, and appears therefore not to apply to sales of portions of tenures. 
The purchaser of a portion or fractional share in an under-tenure is not the 
purchaser of the under-tenure any more than the purchaser of a house ina 
village is purchaser of the village. The Subordinate Judge's mistake is the 
more remarkable, because the Collector had, in express terms, sold only the 
rights and interests of Nidan Chandra in the under-tenure. We think that, by 
- the sale’ of the rights and interests of Nidan Chandra, the purchaser, Ristu 
Mani Ohowdhrain, acquired only such rights as Nidan Chandra possessed at the 
time of the sale, and that therefore she took, subject to the righta of the 
persons now interested, under the patni granted by him to Kamal Lochan. 
The result will be that the appeal must be decreed, and the decision of the 
lower Appellate Court reversed with costs, both in this Court and in the lower 
Appellate Court. 
The case must be remanded to the lower Appellate Court for trial of the 
remaining issues. 
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Before Mr. Justice Phear and Mr. Justice Mitter, 
Tus QUEEN v. MAHENDRANATH CHATTERJEE AND ANOTHÊR.®* 
Code of Criminal Procedure (Act XXV of 1861), s8, 407, 426. 


A. was charged with the offence of voluntarily causing hurt to C., and B, was charged 
With the same offence, and also with the offence of abetting A, The Magistrate found A. 
guilty of the offence, and sentenced him to three months’ rigorous imprisonment, The 
Magistrate also found B, guilty of abetment of the offence of voluntarily causing hurt to 
©., and sentenced him to one month’s rigorous imprisonment and a fine. 

On appeal, the Sessions Judge held that thore was no evidence to convict A., and he ac- 
cordingly released the prisoner. The appeal of B., however, was rejected, on the ground 
that the evidence, though it did not prove him guilty of abetment, proved him guilty of 
voluntarily causing hurt, and, therefore, under section 426 of the Code of Criminal Proco~ 
dare, the sentence could not be reversed. No “error or defect either in the charge or in 
the proceedings on trial” was alleged. 

Weld (by Mrrrer, J.) that section 426 of the Code of Criminal Procedure did not apply. 


ManunpranatH Caarransee wos charged before the Cantonment Magis- 
trate of Barrackpore of voluntarily causing hurt to one Gaurmohan Ghose, 
and abetting one Jan Bax in causing hurt to the said Gaurmohan; and Jan 
Bax was charged with the offence of voluntarily causing hurt to the said 
Gaurmohan. : 

The Magistrate found Mahendranath Chatterjee guilty of abetment of 
the offence of voluntarily causing hart to Gaurmohan, under sections 109 and 
328 of the Indian Penal Code, and Mahendranath was sentenced to one 
month’s rigorous imprisonment, and a fine of rupees 200, or, in default, to ono 
month's rigorous imprisonment. 

The Magistrate also found Jan Bax guilty of voluntarily causing hurt to 


Gaurfiohan, and thereby punishable under section 323 of the Indian Penal . 


Code, and Jan Bax was sentenced to three months’ rigorous imprisonment. 

On appeal by Jan Bax and Mahendranath, the Sessions Judge of the 24- 
Pergunnas passed the following order :—~ 

‘The finding ond sentence as regards the appellant, Jan Bax, are reversed, 
and he will be immediately released. The appeal of Mahendranath is reject- 
ed, but the conviction will be held to be of the offence of causing hurt. 

In passing the order, he said :— 

“Tt has been urged in appeal for Mahendranath that he is entitled to 
acquittal, as he has been convicted against the evidence ; but in the first place, 
he was charged with causing hurt, as well as abetting it; and in the next place, 
section 426 of the Procedure Code forbids the reversion of a sentence, on the 
ground that the evidence proves a different offence. It appears to me impos- 


* Reference, No. 59 of 1870, from the Sessions Judge of 21-Porgunnas, datéd the 
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sible to say that Mahendranath has been prejudiced by the conviction of abet- 
ment, instead of the substantive offence. Moréover, as it appears on the 
evidence that both appellants were present at the time, the guilt of both was 
the same; the finding must depend on the same evidence, both for the prose- 
cution and for the defence; and Mahendranath has pleaded to the charge of 
the substantive offence.” 


Mahendranath applied to the High Court for revision. 


Baboo Amirindar Nath Chatterjee for the prosecutor. 
Mr. Montriou (Baboo Iswarchandra Chuckerbutty with him) for the peti- 
tioner. 


Pusar, J.—In this case the record has been brought up before us on an 
application for revision, and we are asked to quash the conviction, substantially 
on the ground that there was no legal evidence upon which the conviction 
could properly be made to rest. 

The case came before the Sessions Judge on appeal; and the Judge was 
clearly of opinion that the evidence did not support the conviction which the 
first Court had made. He thought, however, that the evidence did establish 
the offence laid in the alternative charge; and inasmuch as the punishment 
which had been awarded was not an improper punishment for that offence,- he 
allowed the conviction to stand. I must add that this is my interpretation of 
what the Seasions Judge in effect did, for he states in his judgment that the 
conviction will be held to be for the offence of causing hurt. 

The Judge acted, as he says, under the provisions of section 426, Criminal 
Procedure Code. 

It appears to me that, under that section, supposing that section tosapply, 
the learned Judge being of opinion that the prisoner ought to have been 
found guilty of an offence other than that of which he was really found guilty, 
had no power to alter either the finding or sentence, and ought therefore to 
have confined himself simply to dismissing the appeal; I take it therefore 
that, in law, that is the effect of bis judgment. 

_ Mr. Montriou for the prisoner bas. argued very forcibly that, inasmuch as 
the prisoner had been substantially, though not in express terms, acquitted 
by the first Oourt of the offence of which the Sessions Judge considered the 
evidence to prove him to be guilty, therefore, even under section 426, the lower 
Appellate Court could not rightly allow the conviction to stand, for obviously 
the result of doing so would be, at any rate so far as the opinion of the lower 
Appellate Court is concerned, that the prisoner would be convicted and 
punished for an offence of which he had been acquitted by the first Court, and 
thus the prosecutor would indirectly obtain all the advantage of a successful 
appeal against an acquittal, notwithstanding that the Criminal Procedure Code 
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expressly forbids an appeal in such case. It appears to me that this argument 
is very strong ; but having regard to the matter on this record, I do not find 
it necessary to pass & judicial opinion upon it. 

During the discussion of the case, I threw it out, as the inclination of my 
opinion, that this section isin terms confined in its operation to the cases 
where error or defect, either in the charge or in the proceedings, ia the founda- 
tion on which the alteration of the finding or sentence is sought; and I 
still feel very great difficulty in coming to the conclusion that the finding a 
prisoner guilty without evidence upon one charge, and acquitting him of another 
charge to which the evidence is really directed (that which has happened 
here) is either an error or defect in the charge or in the proceedings. It 
appears to me to be an error in the exercise of judicial discretion, and I could 
not bring myself without more consideration than I have been able to give to 
this case to say that an error of that kind, when the proceedings are otherwisa 
regular, is covered by the words of this section. I believe, however, thereis no 
doubt that some Division Benches of this Court, and certainly some of the other 
High Courts in India, have given a larger construction to the words of this 
section. But, as I have already said, I don't think that, on the facts of this 
case, I am obliged to give a judicial opinion with regard to this point. 

The prisoner stands convicted of a charge which there is no evidence, 
according to the judgment of the Appellate Court, to support; and in that 
judgment so far I entirely concur. 

It is clear, on looking through the depositions, that, if the witnesses are to 
be believed at all, the offence committed by the prisoner was an assault on 
the prosecutor with his (the prisoner's) own hand. There is literally no 
evidence to support the second charge of abetment. Therefore the record 
being now before us on revision, and it appearing therefrom that the prisoner 
has been acquitted of the assault, and convicted of the abetment, I think there 
is such an error in the record as to vitiate the conviction, and such that we 
ought to reverse that conviction, unless section 426 intervenes and we are of 
opinion that the evidence makes out that the accused person ought to 
have beon found guilty of another offence for which the sentence passed is 
appropriate, 

Now, on looking into this evidence (assuming that section 426 applies), 
I think that itis entirely unworthy of credit, and it appears to me also not 
difficult to discover how the first Court came to this, at frst sight, extraordinary 
conclusion, namely, that, notwithstanding the testimony of the eye-witnesses, 
it was safer to find the prisoner guilty of abetment, than to find him guilty of 
the actual assault. 

* +t + * * = * * * * 


Without going further into the details of their depositions, I will at once 
state that I feel the evidence to be utterly untrustworthy with regard to this, 
point. The-firat Court certainly disbelieved the evidence of the three women, 
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with respect to the assault being committed by the hand of Mahendranath 
Chatterjee; and I think the first Court was right. 

T therefore agree with the Appellate Court that there was no evidence upon 
which the prisoner could be found guilty of the offence of which he was, in 
fact, found guilty, and I also agree with the first Court that the evidence 
which went to support the other charge ought not to be believed; it 
follows, therefore, that even if this case falls within the scope of section 
426, there exists no ground upon which the conviction can be upheld; con- 
sequently the conviction must be quashed ; and as the prisoner is out on bail, 
the bail-bond or other security must be cancelled. 


Mırrag, J.—I concur in the order proposed by my learned and honorable 
colleague; but I would prefer to rest my judgment on the ground that this 
case is not governed by the provisions of section 426 of the Criminal Proce 
dure Code. 

The potitioner, Mahendranath Chatterjee, and one Jan Bax, a Cabuli, were 
tried before the Cantonment Magistrate of Barrackpore on the following 
chargea: namely, first, that they had voluntarily caused hurt to one Gaur- 
mohan Ghose; and, secondly, that he, Mahendranath, had abetted the com- 
mission of that offence. 

The evidence for the prosecution went to show that the blow which caused 
the hurt had been struck by the prisoner, Mahendranath, himself. The 
Cantonment Magistrate was of opinion that this evidence was not worthy of 
credit. But, instead of releasing the prisoners then and there, as he ought 
to have done upon this view of the evidence, the Cantonment Magistrate 
went upon some conjectural grounds set forth in his judgment to find the 
Cabuli guilty of the offence of voluntarily causing hurt to Gaurmohan 
Ghose, and the prisoner, Mahendranath, of having abetted the commission of 
that offence. Against this decision, both the prisoners appealed to the 
Sessions Judge of the 24-Pergunnas; the ground of appeal in both casea being 
that there was no evidence to support the conviction of the prisoners on the 
charges of which they had been respectively convicted. 

The Sessions Judge has acquitted the Cabuli, on the ground that there is 
no evidence to prove that the Cabuli had caused the hurt complained of. 
With reference to Mahendranath Chatterjee, the Sessions Judge was of 
opinion that the evidence on the record was sufficient to prove that he had 
struck the blow by which the hurt was caused ; and being of that opinion, the 
Sessions Judge has refused to interfere with the sentence passed on Mahendra- 
nath under section 426. 

I am not quite prepared to say whether this Court, sitting as a Court of re- 
vision under section 404, has any right to enter into the question whether the 
view of the evidence taken by the lower Appellate Court is correct or not, 
But I express no opinion on this point, because I think that the application 
of section 426 to this case by the Sessions Judge was not legal. 
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It has been contended before us that, although the Cantonment Magistrate 
of Barrackpore disbelieved the evidence of the witnesses for the prosecution, 
no formal verdict of acquittal has been recorded by him in favor of Mahen- 
dranath on the first charge, namely, that he, Mahendranath, had voluntarily 
caused hurt to Gaurmohan Ghose, 

This circumstance does not in my opinion affect this case one wayor the 
other. If the Magistrate was of opinion that the evidence against the pri- 
soners was not sufficient to support the charge, he was legally bound to 
record a verdict of acquittal. Bat his omission to do so cannot affect the 
interests of the prisoner in any manner whatever. This point has been raled 
by a Fall Bench of this Court in the case of Queen v. Toyab Sheikh (1). 
In that case the prisoner was tried by the Sessions Judge for two distinct 
offences, namely, for the offence of murder, as well as for culpable homicide 
not amounting to murder. The Sessions Judge convicted the prisoner of the 
last offence; and it was held by this Court that, although a formal verdict of 
acquittal had not been recorded to the offence of murder, the Sessions Judge 
had substantially acquitted the prisoner of that offence. It being clear, there- 
fore, that the Magistrate had substantially acquitted the prisoner of the offence 
of causing hurt to Gaurmohan, we will now proceed to seo whether sec- 
tion 426 applies to this case. The words of that section have already been 
quoted by my learned and honorable colleague; and so far as I can understand 
them, I am bound to say that they have no bearing upon this case. 

The prisoner did not appeal to the Sessions Judge, on the ground that there 
was “any error or defect in the charge,” or on that of any irregularity in the 
proceedings held at the trial. If he had done go, the Sessions Judge might 
have, under section 426, declined to interfere if he found from the record that 
the punishment awarded by the Magistrate was not an improper punishment 
for the offence of which the accused person ought to have been convicted. 
But if he found that there was no evidence to support the charge of abetment, 
which was the only charge of which the prisoner had been convicted by tho 
Magistrate, the Sessions Judge should have set aside the conviction, and 
acquitted the prisoner. There was no error or defect in the charge, and con- 
sequently the prisoner did not complain of any. 

The proceedings had been conducted regularly throughout, and consequently 
the prisoners did not and could not complain of any irregularity in those 
proceedings. But the prisoner had a substantial ground of complaint, namely, 
that the offence of which he had been convicted was not supported by any 
evidence on the record, and the Sessions Judge himself admits that this 
ground was valid. F 

To allow the Sessions Judge, in a case of this description, to exercise the 
discretion vested in him by section 426 would be to act directly contrary 
to the provisions of section 407. That section says that “there shall be no 
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appeal against a judgment of acquittal,” and the appeal in the present casa 
being restricted to a judgment of conviction for a particular offence, all 
that the Sessions Judge had to do was to see whether that conviction was 
supported by the evidence or not; for he had no power to enquire whether the 
prisoner had been properly or improperly acquitted of the other charge for 
which he was tried by the Magistrate. 

I do not think that the provisions of section 426 were ever intended by 
the Legislature to override that great principle of Criminal Jurisprudence, 
which says that no man's life or liberty ought to be jeopardized twice for 
the same offence. In the Full Bench case already cited by me, it has bean 
held that this Court has no power, either as a Court of revision or asa Court 
of appeal, to convict a prisoner of an offence for which he has been already 
tried and acquitted by a Court of competent jurisdiction; and I do not think 
that the Sessions Judge had any power to do that indirectly which he is not 
competent to do directly according to the principle laid down in that case. 


Before Sir Richard Couch, Kt, Chief Justice, and Mr, Justice Kemp. 
C. J. DUMAINE (Pranmrr) o. UTTAM SING (Derexpant).* 
Act X of 1859, s. 18—-Notioe—Special Appeal, 


In a suit for enhancement of rent, it was objected, on behalf of the defendant, in special 
appeal, that service of notice had not bean proved. Held, the question was one of fact, 
and the objection ought therefore to have bean taken in the Court of first instance, 


Mr. R. E. Twidale for appellant. 


Baboo Iswar Chandra Chuckerbutty for respondent. 
Tur judgment of the Court was delivered by 


Covon, O. J.—With regard to the objection taken by the pleader for the 
defendant (respondent) with reference to the ruling of the Full Bench in 
the case of Akhoy Sankar Chucherbutty v. Raja Indra Bhusan Deb Roy (1) 
to the effect that service of notice has not been proved, we think, as already 
observed in the course of the argument, that it is now too late to entertain 
that objection, nor do we think the defendant competent to take it in the 
lower Appellate Court on remand. It is an objection which ought to have 
been taken in the Court of first instance. The question as to whether notice 
was given or not is a question of fact; and if the objection had been taken 
at the proper time, the plaintiff would have had an opportunity of proving 


* Special Appeal, No. 2954 of 1869, from a decree of the Judicial Commissioner of Chota 
WNagpore, dated the 18th September 1869, reveraing a decree of the Assistant Commissioner 
of that district, dated the 8rd May 1869. 


(1) 4B. L, R., F. B., 68 ans 
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that notice had been given, Section 18, Act X of 1859, says that such 1870 
notice shall be served on the application of the person to whom the rent Dumame 
is payable; and althongh the title of the plaintiff accrued only three days Urrant Stxo. 
before the suit was commenced, it is possible that the notice might have 

been given by the zemindar who was the person to whom the rent was payable, 

and that might have been shown if the objection had been taken at the proper 

time. 


Before Mr. Justice Kemp and Mr. Justice E. Jackson, 
Is toe MATTER or THE Perrrioxn or NABA KUMAR BANERJEE* 1870 


July 2. 
Code of Criminal Procedure, (Act XXV of 1861), s 86—Removal of a Case by the 
Magistrate from the File of a Sxbordinate Magistrate, 
Interference by the High Court in a case where the Magistrate had improperly exercised 
his discretion in removing a case from the file of a Deputy Magistrate, 


Baboo Hem Chandra Banerjee for petitioner. 


Kemer, J.—The prisoner in this case is one Naba Kumar Banerjee, a Inte 
stamp-vendor of the Moonsiff’s Court of Serampore. It appears that the 
Nazir of the Sub-Division of Serampore had absconded with certain property 
and moneys in his charge, in respect of which a charge wns laid against 
him. There were also, it appears, two register books of stamps missing ; 
and the prisoner, Naba Kumar Banerjee, being suspected of having 
something to do with the books being missing, is charged with the theft 
of the said registers by the Deputy Collector of Serampore. The case was 
made over for trial to the Deputy Magistrate of Serampore. The Deputy 
Magistrate, after taking the evidence for the prosecution, recorded his opinion 
that the discrepancies in the evidence for the prosecution were of so glaring 
a nature that it was impossible to sustain the charge brought by the prosecu- 
tion against the prisoner, Naba Kumar Banerjee; but as the mooktear for 
the prosecution had asked the Court to postpone the case to enable him to 
procure copies of the evidence, stating that he would then be able to show to 
the Deputy Magistrate that the prisoner ought not to be discharged, he 
appears to have acceded to the request of the mooktear, and admitted the ez 
accused to bail. On, another occasion, the mooktear for the prosecution 
appears to have made a similar application, and the case was again postponed. 
After the Deputy Magistrate had given the above expression of opinion, 
the case, it appears, was suddenly removed from his file by the Officiating 
Magistrate of Hooghly. | 


* Miscellaneous Criminal Appeal, No. 47 of 1870, from an order of the Deputy Magistrate 
of Serampove,-dated the 18th April 1870. 
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` In the order removing the case, no reasons whatever have been given for 
doing so. The transfer is made under section 36 of the Code of Criminal . 


THE Perin o Procedure; and although that section does not say that tho Magistrate i is bound 


or NABA 
Kumar 


to give any reasons, and enacts that the Magistrate is competeñt to withdraw 


Bansrseg, any criminal case from any Court subordinate to such Magistrate within his 


district or division, and to try the case himself, or to referit for trial to any 
other such Court competent to try the same, we think that, under the circum- 
stances of this case, considering that the case was complete, and that 
the Deputy Magistrate had expressed an opinion that the evidence for the 
prosecution was not sufficient to support the charge, the Magistrate has not 
exercised a wise or proper discretion in removing this case from the file 
of the Deputy Magistrate of Serampore to that of the Joint Magistrate of 
Hooghly. When the case came up on a former occasion, before the Chief 
Justice and myself, we thought it necessary to call upon the Magistrate to 
show cause why he had acted in this manner, and he has now submitted an ex- 
planation, He refers, first, to the fact of the Deputy Magistrate being to a certain 
extent subordinate to the prosecutor; secondly, to a rumour that the Deputy 
Magistrate had made improper remarks to a mooktear in the case; thirdly, that 
the Deputy Magistrate, residing in a small place like Serampore, and being in a 
position to hear much talk and rumour about the case, was unfit to try it; and, 
fourthly, that his amlas were related to parties in the case. These reasons, we 
think, are wholly insufficient for removing the case from the Deputy Magis- 
trate’s file at the late stage, at which it was so removed. ‘ They may be very 
good reasona for not making the case over to the Deputy Magistrate, but not 
sufficient reasons after he had expressed an opinion unfavorable to the prosecu~ 
tion to suddenly withdraw it from his file. We think therefore that the 
Magistrate has not acted wisely in removing this case from the file of the 
Deputy Magistrate to that of the Joint Magistrate of Hooghly. It will 
therefore be replaced on the file of the Deputy Magistrate, who will dispose 
of it in due course. 


oe 


> + 
Before Mr. Justice Ly 8. Jackson and Mr. Justice E. Jackson. 


aveu PRASAD ROY anp AnornER (DerENDpANTS) v, RAI BABOO DHANPAT 
SING (Pramrirr).* , 


Cause of Action—Suit to Recover Money advanced on a Bond before the Money beoame duo— 
Failure to Register a Bond—Breach of Agreement. ar 


A, executed a bond in favor of B., ‘hut failed to cause the registration of the same, 
Before the amount secured by the bond became due, B. sued A. for recovery thereof, on the 


+ Special Appeal, No. 698 of 1870, from a decree of the Officiating Judge of Moorsheda- 
bad, dated the 28th December 1869, modifying a decree of the Subordinate Judge of tbat 
district, dated the 27th August 1869. 
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| ground that, as A. had agreed to get the bond registered, but failed to doso, B. was entitled 1870 


to recover the amqunt advanced by him. Guru PRASAD 
Held, that B. Had no cause of action. Kor 
v. 
i Rar BaBoo 


Tis was a suit to recover a certain sum of money with interest, on the “Dyanpar 
ground that the defendants who had agreed to have the bond, upon which Sura. 
the money was borrowed, registered, had failed to do so. By the bond, cer- 
tain immoveable property was mortgaged as security for the defendants. The 
defendants admitted the execution of the bond, as well as the receipt of the 
money, They denied having made any contract with the plaintiff, and the 
breach thereof; they stated that they were ready to have the deed registered, 
but that owing to a disagreement between their mooktear and the mooktear of 
the plaintiff, the bond had not been registered. They submitted that the plaintiff 
was not justified in the institution of the present suit before the expiry of the 
period fixed for the repayment of the loan. 

The Subordinate Judge found that it was proved that the defendants had 
agreed’ to have the bond registered as it contained a clause whereby certain 
immoveable property was pledged as security; that the deed was not registered, 
owing to the refusal of the defendant's mooktear to pay the costs of registra- 
tion. He accordingly held that the defendants had either voluntarily or negli- 
gently failed to register the bond, and that they must be concluded to have 
broken their agreement, and that this had given rise to the plaintiff's cause of 
action. He passed a decree in favor of the plaintiff. 

On appeal, the Judge held that the facts upon which the judgment of the 
lower Court was: based were proved; and that the plaintiff had a good cause 
of action. He accordingly confirmed the decree of the lower Oourt. 

The defendants appealed to the High Court. 


Baboo Shamlal Mitter for the appellant contended that the plaintiff had 
no cause of action to sue for recovery `of the amount secured by the bond 
before expiry of the time mentioned therein. ‘The money had not fallen due. 
All that the plaintiff could do was to enforce registration. 


Baboo Srinath Das (Mr. Allan with him for the respondents).—When at 
the time of the advance it was agreed that the defendants would cause the 
bond tọ be registered, inasmuch as, without registration, the plaintiff would 
lose the benefit of the real property covered by the bond, and the defendants 
afterwards neglected or refused to perform their part of the contract, the 
breach was such aa rendered the whole contract void. It was perfectly 
equitable that the parties should be placed?in the original position. The 
contract on the part of plaintiff could not be binding. 


L. 8, Jackson, J.—It appears to me that the plaintiff in this case had no 
cause of action, and that the decision of the Court below upon his plaint is 
erroneous, and must be set aside. 
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The plaintiff, it is alleged, lent a sum of money to the defendants on a bond, 


Guru Prasan in which bond it was stipulated that certain immoveable property belonging 


Roy 
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DHANPAT 
Sma, 


to the defendants was pledged as security for the repayment of the loan, with 
interest. It was alleged that the defendants also agreed, verbally, to have this 
document registered ; and the evidence shows that the document was, in fact, 
taken to the Registry Office; but that as the defendants did not appear, and 
their mooktear did not consent to registration, the document was returned to 
the plaintiff, although there was no formal note by the Registrar refusing to 
register endorsed upon it. Upon this, the plaintiff considers that, the defend- 
ants having broken the contract, he is entitled to put an end to it, and he 
sues to recover the money lent, although the due date, which is in the month 
of Kraban 1277 (July and August 1870) has not arrived. 

Both the lower Courts consider that the refusal of the defendants to regis- 
ter gave the plaintiff a cause of action, which entitles him to recover the 
money lent. It appears to me that it did not, and that the conduct of the 
defendants (of which the account given is somewhat obscure) was such as 
would entitle the plaintiff to come before the Zilla Court, on the Registrar 
refusing to register, and, under section 84 of the Registration Act, apply by 
petition to establish his right to have such document registered. 

It cannot be said that the refusal of one of the parties to the contract, to 
carry out a verbal agreement not contained in the contract, enables the other 
party at his option to set aside the contract tx toto. 

It may be contended that the period allowed by law, for registration of the 
document, having expired, the plaintiff has now lost his security. That, it 
appears to me, will not enable the Courts to grant the plaintiff the relief 
which he asks for in this suit, I think he has lost, by his own negligence, the 
security which the bond originally provided; and thatif he is now reduced to a 
bare suit for his money when it becomes due, he has only himself to blame. 

The jadgment of the Courts below must be reversed with costs. 


E. Jackson, J.—I also think that the judgment of the Court below must be 
reversed. I think the plaintiff's proper course was to have enforced registra- 
tion of the bond. : 


Before Mr. Justice L, 8. Jackson and Mr. Justice Glover. 
Taz QUEEN v. HIRALAL SING AND qrHERs (Peisowers).* 
Code of Criminal Procedure (Act VIIT of 1869), s. 485—Power of a Magistrats in dealing 
with a case when dismissed without full and sufficient enquiry. 


Semble.—When a charge is dismissed by a Subordinate Magistrate, without enquiry, a 
Magistrate has no power, under section 485 of Act VIILof 1869, to order a trial before 
another Magistrate, but can only order a commitinent to the Court of Session. 


* Criminal Miscellaneous Appeal, No. 69 of 1870, against the order of the Sessions Jndge 
of Moorshedabad, dated the 7th March 1870, affirming an order of the Deputy Magistrate 
of that district, dated the 12th February 1870, 


VOL. V.] APPENDIX. 


Mr. Hyde (with him Baboo Jadab Chandra Seal) for the prisoners. 


Jackson, J.—The petitioners were charged with an offence under section 
148, Indian Penal Code, which is an offence triable before the Court of 
Session, or the Magistrate of a district. The charge in the first instance was 
preferred before Mr. Fisher, who seems to be a Subordinate Magistrate. This 
officer, after examining certain witnesses, discharged the accused. The case, 
however, being brought to the notice of the Magistrate of the district, Mr. 
Hankey, he was of opinion that the proceedings of the Subordinate Magis- 
trate had been hurriedly and carelessly taken, and observed that the complain- 
ant was entitled to have his witnesses examined; and he, therefore, acting 
under the powers conferred by section 436, Act VIII of 1869, ordered a fur- 
ther enquiry into the complaint, and directed that the case be made over for 
trial to another Magistrate, who, as I understand, exercisea the fall powers 
of a Magistrate. That Magistrate convicted the accused, and sentenced them 
to imprisonment and fine. The accused appealed to the Court of Session, 
objecting, amongst other things, to the proceedings, on the ground that they 
were not warranted by section 485 of the Code of Criminal Procedure. The 
Sessions Judge, however, overruled this objection; and, going into the merits of 
the case, confirmed the conviction and sentence. The case is now brought 
before this Court, under section 404 of the Code of Criminal Procedure, and 
we are asked to set aside the proceedings of the Magistrate, on the ground of 
their being contrary to law. It is contended that the Magistrate of the 
district was not warranted in dealing with this case as one which had been 
dismissed without enquiry. Itis further contended, that, supposing the Magis- 
trate to have been authorized to deal with the case, the only order that he 
could make was an order of commitment to the Court of Bession. 

The Magistrate, under the amended section 435, has, like the Court of Ses- 
sion, power of dealing with cases in which an acoused has been discharged 
by any Magistrate, and also casesin which a complaint has been dismissed 
without enquiry, always under the condition that the Magistrate, whose pro- 
ceedings are the subject of notice, is a Subordinate Magistrate. The Magis- 
trate of the district has dealt with the case as if the complaint had been 
dismissed without enquiry; and the Sessions Judge takes the same view 
of the case. 

There is authority in a ruling (1) (which, though, perhaps, not a judicial 
ruling of this Court, is contained in a letter written by way of direction toa 
Sessions Judge) dated August 15th, 1865, for saying that 2 complaint, dismissed 
without sufficient and fall enquiry, may be considered as dismissed without 
enquiry. I am inclined to think that this authority warranted the Magis- 
trate of the district in dealing with the case as he did. If not, however, 
it is clear that he would still have authority to order a commitment, or do 


(1) 8 W. R, Criminal Letters, 21. 
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whatever is implied in the term ‘like powers,” and a question may arise what 
precisely is contemplated by those words, namely, whether it is intended ex- 


` pressly to limit the Magistrate of the district to order a commitment to the 


Court of Session, or to enable him, by analogy, to take order for the trial of 
the case before some competent Court of Criminal Jurisdiction. I incline, 
upon the whole, to the construction that a Magistrate is bound to order a 
commitment, and is not authorized to order a trial before another Magistrate. 
But whatever view may be taken of the previous part of the section, I think 
we are precluded from disturbing the proceedings of the Court below, by 
reference to sections 426 and 439 of the same Act. Section 426 says :—" No 


‘« finding or sentence passed by a Court of competent jurisdiction shall be 


“reversed or altered on appeal or revision on account of any error or 
“ defect, either in the charge or in the proceedings on trial, unless the gc- 
“ cused person shall have been sentenced toa larger amount of punishment 
“than could be awarded for the offence of which, in the judgment of the 
“ Appellate Court, the accused person ought, upon the evidence, to have been 
“ found guilty, or unless, in the judgment of the Appellate Court, the accused 
“ person shall have been prejudiced by such error or defect;” and section 439 
provides :—“ No trialin any Criminal Court shall be set aside, and no judg- 
“ment passed by any Criminal Court shall be reversed, either on appeal or 
“ otherwise, for any irregularity m the proceedings of the trial, unless such 
“ irregularity have occasioned a failure of justice.” 

In this case, the parties appear to have been tried and convicted by a Court 
of competent jurisdiction. It seems to me that, unless we are of opinion that 
the irregularity, supposing an irregularity to have occurred, has been produc- 
tive of failure of justice, we ought not to set aside the trial, or to reverse the 
sentence by way of revision. 

It is not shown that anything of the sort has occurred, and I think, there- 
fore, that this application must be disallowed. 


Before Mr. Justice Loch and Justice Sir C. P. Hobhouse, Bart. 


H. PRICE (CHAIRMAN or THE HOWRAH MUNIOIPLATTY) (DEFENDANT) v. KHILAT 
CHANDRA GHOSE (Puanerirr).* 


Act III of 1864 (B. C.), 8. 87—Act VIIT of 1859, s. 2—Res-yudicata—Limitation— Suit 
against Municipal Commissioners for Possession of Land,- 


Previous to the institution of the present suit, one of the shareholders of a piece of land 
brought a smt against the Chairman of the Municipality for recovery of possession of his 
share. The other shareholders were made pro formå defendants in the suit. This suit was 
dismissed as barred by the Law of Limitation, After the dismissal of the suit, the plaintiff 
brought the present suit for recovery of his share of the land, on the allegation that his 

* Special Appeal, No. 2980 of 1869, from a decrea of the Subordinate Judge of Hooghly, 


dated the 4th October 1869, reversing a decree of the Moonsiff of Salkhia, dated the 81st 
March 1869, . ` 
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tenant had relinquished the land within three months in consequence of his having been 
dispossessed by the Municipal Commissioners. 

Held, that the suit was not baried by section 2, Act VIII of 1859 ; and that section 87, 
Act TI of 1864 (B. Q), did not apply. 

Semble.—Act II of 1864, s 87 (B. C.), relates only to actions brought in respect of acta 
done by the Commissioners under that Act for the purpose of the Act. 


Tus euit was instituted by the plaintiff on the 12th September 1868 against 
the Chairman of the Howrah Municipal Committee to recover possession of 
two katas and 13 chittaks of land claimed by him as proprietor of the six- 
sixteenths share of the zemindari in Boro Pykan, on the allegation that the 
land in dispute was a part of his chur land held by him; that his tenant had 
been dispossessed therefrom by the defendant who stacked stones thereon; 
that the tenant had relinquished the land; and that the cause of action had 
arisen on the date of such relinquishment, viz., 15th June 1868. 

The defence set up was that the suit was barred by lapse of time; that the 
Government had all along been in possession of the land in dispute, and had 
held the same for more than twelve years as part of Salkhia Banda Ghat. 
Also that, under section 87 of the Municipal Act (1) II of 1864 (B. C.), the 
suit was barred. 

The Moonsiff held that, as it was held by the High Court, 18th May 1868 
in a suit brought by the 10-anna shareholders against the Municipal Commis- 
sioners that they were out of possession since Bhadra 1272 B, S. (August 
1865), and as the land in dispute was a part and parcel of the land then in 
suit, the cause of action must be reckoned to have arisen from August 1866, 
or at least from the date on which the plaintiff was served with a summons in 
that suit as a pro forma defendant ; and as the present suit was instituted after 
a lapse of more than three months from that date, the suit was barred under 
section 87, Act IIT of 1864 (B. C.). He accordingly dismissed the suit. 

On appeal, the Subordinate Judge held that section 87 of Act IL of 1864 
did not bar the suit, inasmuch as the land in dispute was in the occupation of 
the plaintiff's tenant, and that the cause of action had arisen only on his relin- 
quishment of the holding ; and that as the suit had heen brought within three 
mouths from the date of such relinquishment, it was not barred. He accord- 
ingly remanded the case for the trial of the remaining issues. 


Buboo Jagadanand Mookerjee, for the appellant, contended that all suits 
against a body of Municipal Commissioners should be brought within three 


(1) Act IIT of 1864 (B. C.), asction 87.— 
“ No action shall be brought against the Mu- 
nicipal Commissioners or any of their ofl- 
cers, or any person acting under their direc- 
tion, for anything done under this Act, until 
the expiration of one month next after notice 
in writing shall have been delivered or left 
at the office of the Commissioners, or at the 
place ofabode of such person, explicitly stat- 
ing the cause of action aud the name and 


place of abode of the intended plaintiff; and 
unless such notice be proved, the Court shall 
find for the defendant ; and every such action 
shall be commenced within three months next 
after the accrual of the cause of action, and 
not afterwards; and if any person to whom 
any such notice of action is given shall, be~ 
fore action brought, tender sufficient amends 
to the plaintiff, such plaintsff shall nat 1¢- 
cover.” 
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months from the date on which the cause of action arosge—section 87, Act IIL 
of 1864 (B. O.) ; that as the plaintiff had been made a party defendant in the 
suit brought by his shareholders, he was aware of the act of dispossession ; 
that it was found by the High Court in the suit of his shareholder, Poorno 
Chunder Roy v. Balfour (1), and wherein the plaintiff was a party defendant, 
“that the land was in the possession of Government for more than twelve 
“years as part of the public road at and near’ the public gbat.” The suit hav- 
ing been brought after a lapsefof three months from the ‘date of such dispos- 
seasion, or from the date that he became aware of the fact, the suit was barred. 
The relinquishment of the plaintiffs tenant could not give rise to a cause of 
action against a stranger. 


Mr. Allan (Baboo Bhatrab Chandra Banerjee with him),for the respondent, 
contended that the decision in Poorno Chunder Roy v. Balfour (1) was passed 
upon the merits of the case, and did not Jay down any ruling as to the Law of 
Limitation; that section 87, Act III of 1864 (B. 0.) applied to questions of 
damages, and was not applicable to cases where the possession was in dispute ; 
that the fact of the plaintiff having been made a party defendant in the suit 
by the co-sharer cannot be pleaded as a bar to the present suit. No issue, as 
between the present plaintiff and defendant, was decided in the suit of Poorroo 
Chunder Roy v. Balfour (1). a 


* 


Baboo Jagadanand Mookerjee in reply. 
The judgment of the Court was delivered by 


Loca, J.—The plaintiff in this case sued to recover possession of a certain 
portion of land of which the Municipal Commissioners of Howrah have de- 
prived him by heaping stones thereon ; and ho alleges that the cause of action 
arose on the 15th June 1868, when his ryot, Madhusudan Daw, having been’ 
evicted by the Municipal Commissioners, gave up the land. 

The Moonsiff fixed six issues to be tried in this case; of which we need 
take notice at present of only four, namely, whether the cause of action arose 
from the date of Madhusudan’s relinquishment ? whether the suit is barred 
by three months’ limitation ? whether the suit is barred by the general 
law of limitation P and whether the plea of res-judicata is applicable to the 
case ? 

The Moonsiff appears to have held that the plea of res-judicata applied to 
the case ; and that, under the provisions of section 87, Aet IH of 1864 (B. C.), 
the suit was barred by limitation, 

On appeal, the Subordinate Judge differed from the Moonsiff on both those 
points, and remanded the case to be tried on the remaining issues, namely, 


(1) 9 W. Ru 585. 
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whether the general Jaw of limitation was applicable? ond whether the 
disputed property appertained to the plaintiffs chur land, and what was ita 
correct measurement P $ 

A special appeal has been preferred against the order of the Subordinate 
Judge remanding the case, and two points have been urged before us: first, 
that the principle of res-judicata applies to the case; there having been a 
similar suit brought by one Poorno Chunder Roy, a 10-anna sharer in this pro- 
perty, against the Municipal Commissioners of Howrah, in which the present 
plaintiff, Khilat Chandra Ghose, was made a pro forma defendant. In that 
case the plaintiff's suit was dismissed; it having been found that the Muni- 
cipal Commissioners had been in possession of this property for more than 
twelve years. Now, though the present plaintiff was made a defendant in that 
case, it cannot be said that any decision which was passed in that case between 
Poorno Chunder and the Municipal Commissioners is a decision which will be 
binding as between the present plaintiff and the Municipal Commissioners for 
any right which the present plaintiff may have with regard to this land. It 
appears to me, therefore, that the judgment of the lower Appellate Court was 
correct on this point. 

The second point taken was limitation ; and it is urged that, under the pro- 
‘visions of section 87, Act III of 1864 (B. ©.), this suit should have been 
brought within three months from the date of the cause of action; and that as 
it‘has not been so brought, itis barred by limitation; and we are again referred 
to the case of Poorno Chunder Roy v. Balfour (1), as showing that the 
Judges who decided that case considered that the provisions of section 87, 
Act III of 1864 (B. 0.), were applicable to a case of the present kind. It is 
very clear, looking at the judgment of Mr. Justice Bayley, that he first deter- 
mined what were the rights of the parties ; and having found that the Muni- 
cipality had obtained a right by prescription, he considered that the plaintiff's 
case was barred by limitation ; and he then added that he therefore considered 
that the provisions of section 87, Act IIT of 1864 (B. C.), were applicable. 
But Mr. Justice Phear, on the contrary, considered it very doubtful, and he 
was not prepared to say that section 87 applied to the case; but he agreed to 
the suit being dismissed, as proposed by his colleague. It is clear therefore 
that the special appellant can get very little assistance from that judgment. 
The fact is that it is necessary to look to the nature of the suit to see whether 
the provisions of section 87, Act III of 1864 (B. 0.), are applicable or not. 
‘The present suit is a suit to recover possession on proof of the plaintiff's title, 
and would ordinarily be governed by the usual law of limitation, viz. twelve 
years from the date of the cause of action. But it is urged, on the part of 
the special appellant, that, where a Municipality is concerned, the ordinary 
law of limitation is set aside, and every action, of whatever nature it may be, 
against the Municipality, must, under the provisions of section 87, Act IE 
of 1864 (B. C.), be brought within three months, It appears to me that that 


(1) 9 W. R, 585, 
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1870 Act does not apply to cases of this nature ; and that this section of that Act, 
“prion to which particular reference has been made, relates rather to actions brought 
against acts of the Commissioners done under that particular Act for the pur- 
Cuanpra poses of that Act. For instance, in the present case, if, as was apparently the 
case, the stones had been stacked by the Commissioners under the provisions 
of the Act, a suit might have been brought within three months requiring 
them to remove these stones, or demanding damages for the stacking of them. 
A suit might be brought similarly for any other acta which the Commissioners 
might do under this Act. But this Act was never intended to take away from 
individuals the right which they have, under the general law of the land, of 
bringing suits to recover possession of immoveable properties, on proof of their 
title within twelve years. Previous to the passing of this Aot, there was an 
Act (XXI of 1857) to make better provision for the order and good government 
of the suburbs of Calcutta and of the station of Howrah, and that Act con- 
tained no provision such as is contained in section 87. And it appears to me 
that the object of this section was to limit the time within which suits for 
damages,— and probably for damages alone, for which actions can be brought 
under this Act,—are to be brought. I think, therefore, that the judgment of 
the lower Appellate Court upon the second point also is correct, and that 
it was right in remanding the case to the lower Court for the disposal of the 
remaining issues. 

We therefore dismiss the special scent with costs. 


Before Mr, Justice Phear and Justios Sir C. P. Hobhouse, Bart. 


Pane " MAHARAJA JAGADINDRA BANWARI GABIND BAHADUR (DEFENDANT) v. 
abled BHABATARINI DASI (PLAmTIFF).* 


Act K of 1859, s. B55—Evidence, Reception of, in Appellate Court, though not produced 
in Lower Court, > 


< 


Baboos Jagadanand Mookerjee and Rames Chandra Mitter for the appellant. 


Baboos Annadaprasad Banerjee, Chandra Madhab Ghose, and Anand 
Chandra Ghosal for the respondent. 


The judgment of the Court was delivered by 
Pasar, J.—We think that the lower Appellate Court committed an irregu- 
larity in receiving, at the hearing on appeal, papers and documents which had 


not been produced before, without giving any better reason than the follow- 


-* Special Appeal, No. 178 of 1870, from a decree of the Subordinate Judgebf Beer- 
bhoom, dated the 10th November 1869, 
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ing :— The papers alluded to above being material and important documents, 
“‘the Court has accepted them.” 

Under section 855 of the Procedure Code, the Appellate Court is forbidden 
to receive additional evidence, except when it is necessary to enable the Court 
to pronounce a satisfactory judgment, or, for any other substantial reason; and 
the latter part of the section obliges the Appellate Court, whenever additional 
evidence is so admitted, to record its reasona for admitting it; also by an 
earlier section in the Code, section 128, it is enacted that no documentary 
evidence of any kind which the parties, or any of them, are desirous to file, 
shall be received at a subsequent stage,—that is, after the first hearing,—unless 
good cause be shown for their non-production earlier. Now, in the present 
case, it does not appear that any cause is shown for the non-production of the 
documents in question at an earlier stage of the proceedings, and we cannot 
hold the mere statement that the papers arc material and important docu- 
ments to be sufficient compliance with the provision of section 355, which 
requires the reason to be stated why the Appellate Court admitted the evidence. 

The special appellant argues that this evidence, in consequence of being 
improperly received, is not evidence at all; and that, inasmuch as the judg- 
ment of the lower Appellate Court is, to a considerable extent, founded on it, 
that judgment ought to be set aside. 

‘We are not prepared to say that the improper reception of evidence in the 
manner I have mentioned necessarily has the effect of making the evidence 
not evidence at all between the parties. In this instance this evidence simply 
stands in the position of evidence which has been improperly admitted; and 
that being so, section 67 of the Evidence Act forbids us to reverse the decision 
óf the lower Appellate Court, on the ground of the improper admission of the 
evidence, if it appears to us that, independently of this evidence, there was 
sufficient evidence to jústify the decision. 

* * * * * * + 


We therefore dismiss tbis appeal with costs, 


Before Mr. Justice Norman. 
GANES SING amp ormens (Puanrrirrs) v. RAMGOPAL SING (DEFENDANT). 
Suit for Declaration of Trusts of a Temple—Act XX of 1888. 


In bringing a suit under Act XX of 1868, it is not necessary to show that the temple was 
one which was formerly under control of the Board of Revenue, The Act applies to 
property in Calcutta, 


Tuts was a suit under Act XX of 1863 for the declaration and enforcement 
of the trusts of acertain temple in Bara-Bazar, Calcutta, and the religions 
establishments and endowments thereof. 

The plaintiffs were professors of a certain religion which, they alleged, was 
founded many years ago by one Sri Sri Gurunanack Gurugabind Jio, and 
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the temple had been built and established by Raja Hajurij Sing Mahashay, 
and. dedicated by him to Sri Sri Gurunanack Gurugabind Jio for the worship 
of the followers of the said religion. 


The defendant had been acting as manager of the said temple; but the: 


plaintiffs alleged that he had neglected the duties imposed on him as manager, 
refused to render accounts, and denied access to the plaintiffs to the said 
temple when they resorted there for the purpose of worship. 

Leave of the Court to institute the suit had been obtained in accordance 
with section 18 of the Act on the trial. 

Mr. Branson (Mr. Woodroffe with him) for the defendant raised the 
issue whether the plaint disclosed any cause of action. On this issue, he 
contended that suits under Act XX of 1863 could only be brought in 
respect of temples formerly under the control of the Board of Revenue. 


The Act itself is entitled, “An Act to enable the Government to divest ` 
“itself of the management of religious endowments,” and the preamble states . 


that “the Act is enacted, because it is expedient to relieve the Boards of 
“Revenue, &c., of the duties imposed on them by Regulation XIX. of 1810 (1), 
“go far as those duties embrace the superintendence of lands granted for 
“the support of mosques or Hindu temples, and for other religious uses ; 
“the appropriation of endowments made for the maintenance of such 
“ religious establishments, &e.” The Act does not apply to the present case, 
inasmuch as there is nothing to show that the temple has been under 
the control of the Board of Revenue. Suits are brought under the Act 
by section 14, and leave to institute the suit (section 18) applies only to 
suits in respect to temples to which the Act was intended to apply, of which 
the present temple is not one; and the person to be sued is the trustee or 
manager appointed under section 5. [Norman, J.—The words “ appointed 
“under this Act” in section 14 refer only to a committée appointed under the 
Act—see section 11; there is nothing to show that they refer to the words 
“trustee or manager.”] By section 5, provision is made for the appointment 
of a trustee or manager, and suits under the Act can only be brought against 
trustees or managers so appointed. 


’ Mr. Kennedy (with him Mr. Macgregor and Mr. Apcar) for the plaintiffs 
was not called on on this point. 


Norman, J., was of opinion that the plaintiffs had clearly a right to bring 
the suit, under the provisions of the Act; and that they had properly instituted 
it. 

(1) For the due appropriation of the rents repair of bridges, serais, kattras, and other 
and produce of lands granted for the sup- public buildings; and for the custody and 
port of mosques, Hindu temples, colleges, disposal of nazzul property or eacheata, 
and other purposes ; for the maintenance and 
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Before Mr. Justice L. 8. Jackson and Mr. Justice Glover. 
KAILAS CHANDRA SANNEL ann oTurrs (Derexpants) v. DAWLAT SHEIKH 
AND OTHERS (PLAINTIFFS).* 
Act XI of 1866, s. 2i—Small Cause Court Act (Mofussil). 


A defendant desiring a new trial of a case decreed against him in a Small Cause Court, 
must deposit in Court the amount of the decree passed against him and costs, at the time 
of giving notice of his intention to apply for the new trial. A subsequent deposit, though 
made within seven days from the date of decision, will not entitle the party to ask for a 
nev trial. 


_ Semble.—*The nost sitting of the Court,” mentioned in section 21, Act XI of 1865 
refers to the next sitting after the decision complained of; and the words “ within tho 

, period of seven days from the date of the decision ” apply to cases in which the sittings 
of the Small Cause Court are not held consecutively by reason of the same Judge being 
the Judge of more than one Court. 

© ‘Tue following cases were submitted by the Judge of the Small Ouuse Court 

` of Kishnaghur for the opinion of the High Court :— 

“Tn these cases, which were contested ones, the plaintiffs obtained decrees. 
The defendants filed “notices” under section 21, Act XI of 1865, on the 
following day, but unaccompanied with the amounts decreed and costs as 
required by that section. Within seven days of the original decision, t. e., seven 
open days (see the case of Gtrijabhusan Haldar v. Akhay Nikari (1),) 
applications for new trials were filed; and along with these applications, the 
amounts decreed and costs were deposited in each case. I have refused the 


. 


4 
(1) The 26ih January 1870. days and Sunday cannot be excluded from 
y y 
Before Mr. Justice L. 8, Jackéon and the computation, at least, judging by analogy 
Mr. Justics Glover. from what has been laid down in cases 


coming under the Limitation Act: Raj Kristo 
GIRIJABHUSAN HALDAR (DErENDANT) Roy v. Dinobundoo Surmah (2). 


v. AKHAY NIKARI (Prane). t “A diferent rule however seems to havo 
u Ty this case, which was a contested one, Peen laid down in appeals; and in Shasada 
a decree was given on the 6th of Novem- Woolah Gowhur (8), the Dnsserah vacation 
ber. The 12th and 18th were holidays, the W28 held to be “dies non” in a case coming 
14th wns Sunday, and the 15th, a holiday, “oder section 877 of the Civil Procedure, 
Notice of application for a new trial was Which does not however apply to, Small 
filed on the 16th, or, more than seven days Cause Courts. : 
from the date of tho decision, The ques-  “ 1 this caso the party applying for a new 
"tion which I have to submit for the opinion trial might have filed his notice on the 8th, 
of the High Court is whether, under sec- 9th, 10th, or 1ith, which were open days, 
tion 21, Act XI of 1865, the applicant can and have been within time, according to 
be allowed to deduct the four days on which section 21, Act XI of 1895.” 
the Court was closed, in computing the The opmion of the High Court was 
seven days within which, according to that delivered by s 
section, notice must be filed. Jacxsox, J.—The question in this caso 
“Tam of opmion that the authorized holi- 1s whether, under the terms of the latter 


* Reference No. 11 of 1870, from the Judge of the Small Cause Court at Kishnaghur, 
dated the 5th May 1870. 
t Reference, No. 20 B., from the Officiating Judge of the Small Cause Court of 
Kishnaghpr, dated the 8rd December 1869. 
(2) 3 W. Ra G Ref, 5. (8) 8 W. R., 19. 
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applications, on the ground that the amounts decreed and costs were not depo- 
sited along with the notices as required by section 21. The defendants urge 
that, as they are allowed seven days from the decision within which to file the ' 
notice along with which deposit is to be made, and as the latter was made 
within the seven days, though not along with the notices, the latter are notwith- 
standing valid. The question on which I have to solicit the opinion of the 
High Court is, whether a notice by a defendant, under section 21, Act XI of 
1866, to apply for a new trial in a case which has not been decided ex parte, is 
valid, though unaccompanied by the deposit of the amount decreed and costs. 
if that amount has been’deposited within seven days from the date of the deci- 


sion. 


My own opinion is that such notice is not sufficient.” 


The opinion of the High Court was delivered by 


L. S. Jaoxsox, J.—I am of opinion that a party, applying under the latter 
provision of section 21 of the Mofussil Small Cause Court Act for a new trial, 
must deposit in Court, with his notice of application, the amount for which a 
decree shall have been passed against him; and that where the notice has been 
given without such deposit, a subsequent deposit, though made within seven days, 
will not entitle the party to ask fora new trial. It appears to me that the Judge 
of the Small cause Court at Kishnaghar, in making this reference, has, possibly, 
not considered the full effect of the words with which this proviso commences ; 
they are “ provided also that it shall be competent to the Court, if it shall think 
“ fit, in any case not falling within the proviso last aforesaid, to grant a new 
“ trial, if notice of the intention to apply for the same at the next sitting of the 
“ Qourt be given to the Court within the period of seven days from the date of 
ë the decision, and if the same be applied for at the next sitting of the Court.” 

I understand the words “ the next sitting of the Court,” not to mean the 


next sitting after the notice, but the next sitting after the decision complained ; ; 


of; and that the words “ within the period of seven days from the date of the 
decision” apply. to cases in which the sittings of the Small Cause Court are not 
held consecutively by reason of the same Judge being the Judge of more than 
one such Court; so that in case of the absence of the Judge himself, after giving 
the decision, the notice, together with the deposit of the amount of the decree 
must be given to the Court within seven days, and the application must in all 
cases be made at the next sitting of the Court. 


part of section 21, Act XI of 1865, notice 
of the application which the law requires 
to be given within seven days from the 
date of the decision is in time, when the 
seventh day and the following days are 
authorized holidays, but the notice is given 
on the first open day after such holidays. 

It seams to me that the notice is in time. 
In this case the decision was given on the 6th 
November, and the seventh day thereafter 
would be the 18th, but the 12th, 18th, 14th, and 
15th were authorized holidays, the 14th being 
Sunday. A notice of an application for a 


new trial was filed on the 16th. The Judge 
observes that the party might have filed or 
given his notice on the 8th, 9th, 10th, or 11th, 
He might, no doubt, have done so, but he 
was not bound to do so, as the law allows 
him seven days for the pprpose; and if on the 
last of those seven daya, the Court was closed, 
that is not the fault of the applicant, and he 
geems to be entitled to give his notice on 
the first day thereafter on which he finds 
the Court open, and prepared to receive it. 
* . 
GLOVER, J.—I am of the same opinion. 
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Before Mr. Justics In S. Jackson ond Mr. Justice Glover. , 
BHUBAN MOHAN CHATTOPADHYA (JUDGHENT-DRBTOR) v. SAUDAMINI DEBI, 
FOR SELF AND AS MOTHER AND GUARDIAN or BEHARI LAL MUKHOPADHYA 
anD PYARI LAL MUKHOPADHYA, Minors (DEORER-HOLDERS).* 
Act XIV of 1859, s. 20—Proosedings to keep alive a Decree—Bond fide Proceedings, 

The question as to whether proceedings which had been taken to execute a decree had 
been taken bond fide to keep alive such decree, is a question of fact, and no special appeal 
lies from an order finding that the proceedings taken were taken bond fide, 

Ts was an application made on 15th January 1870, to execute a decree 
passed on the 13th February 1865. It appeared that the decree had been 
partly executed in 1865. In 1868, another spplication was made for 
execution by the present applicant, as heir of the original decree-holder, and 
a notice was served on the judgment-debtor in September of that year. After 
two months it was discovered by the Amla that the applicant had not proved 
her right to represent the original decree-holder, and the case was removed 
from the file. 

The Moonsiff held “that the decree-holder not having made in fact any 
arrangement subsequent to the 30th December 1866, up to the time of this 
petition, for keeping the decree in force, owing to lapse of time the execution 
of the decree was barred;” and he rejected the application with costa. 

On appeal, the Judge reversed the Moonsiff’s order. He said :—“ It is argued 
that the notice was not served bond fide, or with a real intention of executing 
the decree ; but this proposition is not supported by the facts, and it appears 
to me that there was an intention to execute. Itis also argued that the 
service of notice was invalid, because the application was made without proof 
of right to represent, but the Court was empowered to admit her to represent, 
and did admit her to represent, and therefore the proceeding was valid and 
sufficient. Moreover it appears that she had a right to represent, and the absence 
at that time of evidence adduced to prove the right cannot ‘affect the right.” 
The Judge sent the case back to the Lower Court for execution. 

The decree-holder appealed to the High Court. 

Baboo Purno Chandra Shome for the appellant. 

Baboo Kissen Sakha Mookerjee for the respondent. 

The judgment of the Court was delivered by 

Jackson, J.—It appears to me that this special appeal is unfounded. 
The Judge has held that a proceeding had been taken by the plaintiff 
within three years next preceding his application to execute, such proceeding 
having been taken bond fide with the intention of enforcing his decree. 
The contention before us is, that the proceeding referred to being in- 


* Miscellaneous Special Appeal, No. 161 of 1870, from an order of the Judge of 
24-Pergupnas, dated the 2nd May 1870, reversing an order of the Moonsiff of that distuct, 
dated the 12th March 1870. 
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complete and informal in its nature, was one on which the Court would not 
have been competent to act, and, in fact, did not act; and that, on'such a 
proceeding, the Judge was not at Hberty to infer bona fides on the part of the 
plaintiff It seems to me, however, that the question of bona fides, as this Court 
has usually considered, is a question of fact for the consideration of the Court 
below. I think it would be impossible to say that, because an application to 
execute a decree had been defective in some particulars required by law to be 
contained in that application, or because the application was not accompanied 
by proof of the representative character of the applicant, the Judge would 
be bound, as a matter. of law, to say that such a proceeding had not been 
taken bond fide with the intention of executing the decree. I think he is 
entitled to infer from the whole circumstances of the case, whether the plain- 
tiff, in making that application, really had that intention or no. The Judge 
in this case has drawn the inference in favor of the plaintiff. I think we are 
not at liberty to disturb his conclusion. “The special appeal must be dismissed 
with costa. 


Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Kemp. 
P. T. ONRAET (JUDGMENT-DEBTOR) v. SANKAR DUTT SING AND OTHERS 
' (DgcREE-HOLDERS).* 
Deores, alteration of—Lower Court. 
After a decree has been confirmed by the High Court on appeal, the subordinate Court 
has no power to make any alteration im it, 
Mr. R. E. Twidale for the appellant. 


Baboos Chandra Madhab Ghose and Lakhi Charan Bose for the respondents, 
The judgment of the Court was delivered by 


Couca, C. J.—In this case, the decree of the lower Court was modified by 
this Court, on a Regalar Appeal, and the decree so modified has become the 
decree of the High Court. The alteration which has been made in it by the 
lower Court, is nòt an alteration to correct a clerical error, but is a material 
alteration in the decree by awarding interest on the amount of wasilat 
awarded. After the decree has come up on appeal and been confirmed by this 
Court, the lower Court has no power to make any alteration in it even to 
correct a clerical error. The proper course would be to apply to the High 
Court whose decree it has become ; but I cannot consider this alteration as the 
correction of a mere clerical error; far from being so, it isa very important 
alteration in the decree. I held (and I continue of that opinion) in the case 
of Bhaneseshankar Gopal Ram v. Rughonath Ram Mangal Ram (1), that after 
a, decree is confirmed by the High Court on appeal, the Subordinate Court has 
not the power of making any alteration whatever in it. We must reverse the 
order with.costs. 

+ Miscellaneous Regular Appeal, No. 55 of 1870, from a decree of the Subordinate Judge 
of Bhaugulpore, dated the 27th November 1859. 

(1) 2 Bom. H. C, Rep., 106. 
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Before Mr. Justice L. 8, Jackson and Mr. Justice Glover. 
LAKHI KANT DAS CHOWDHRY (Pianrrir) v. RAM DYAL DAS AND OTHBEES 
(DEFENDANTs).* 
Limitation—Mesne Profits—Cause of Action. 

The cause of action in respect to mesne profits accrues on the date on which, but for 
the fact of dispossession, the plaintiff would have been entitled to receive them. 

Turs was a suit to recover mesne profits. It was instituted on 25th Sep- 
tember 1867 (10th Aswin 1274). The claim was for mesne profits from 
the commencement of 1268 (12th April 1861) down to 18th Aswin 1273 
(3rd October 1866). The Courts below held that the plaintiff could not recover 
mesne profits for the time prior tol0th Aswin 1268 (26th September 1861), 
that being more than six years from the date of suit. 

The plaintiff appealed to the High Court. 


_ Baboos Kalimohan Das and Kasi Nath Sen, for the appellant, contended that 
the suit was not barred, and cited Bisnoo Chunder Biswas v: Troylucknath 
Banerjee (1), Maharaj Koer Rumuput Sing v. Furlong (2), and Dwarkanath 
Doss Biswas v, Mamck Chunder Doss (8). 

Baboo Bansidhar Sen for the respondent. 


Jackson, J.—The plaintiff, special appellant, urges two grounds of oar 
appeal, both of which appear to me to be valid. The first ground is, that 
the Court below has erroneously decided the question of limitation. 

The suit was for wasilat, It was commenced on the 10th Aswin 1274 (26th 
September 1867), and the wasilat claimed was for a period of five years 
five months and eighteen days, commencing with the commencement of the 
year 1268 (12th April 1861). 

The Judge, on appeal, has held, in concurrence with the opinion of the 
Court of first instance, that the suit in respect of wasilat for the five months and 
ten days was barred by limitation ; and he conceives that the limit of wasilat, 
which the plaintiff is entitled to recover, would be from the 10th Aswin 1268 
(26th September 1861). 

In respect to a plaintiff who has been dispossessed from immoveable pro- 
porty to which he was entitled, the cause of action as to wasilat accrues, it 
appears to me, on the date on which the plaintiff, but for the fact of disposses- 
gion, would have received such wasilat, and when, consequently, it has been 
or might have been received by the defendant; and the plaintiff is entitled 
to recover, on any cause of action so accruing, at any time within six years next 
preceding the commencement of the suit, that is, in this case, on or after the 
date before mentioned in the year 186] (1268). It would, of course, depend 
upon local custom what proportion of the yearly rent is paid at particular 
times; and if, therefore, on or after the 10th Aswin 1268 (26th September 1861), 
the rent of the whole year or any particular kist of the rent would have been 
receivable, the plaintiff would have been entitled to recover accordingly. 

« + * * = + * 

* Special Appeal, No. 15 of 1870, from a decree of the Judge of Backergunge, dated the 
22nd September 1889, affirming a decree of the Subordinate Judge of that district, dated 
the 18th April 1868. 
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Before Mr. Justios L. 8. Jackson and Mr. Justice Glover. 


BHUBAN CHANDRA SHOME (Derexparr) v RAMDAYAL SHAMANTA 
AND OTHERS (PHAINTIFFS).* 


Special Appeal Objection not taken inthe Courts below. 


The High Court allowed objections to be takeh by a defendant which had not been taken 


in either of the lower Courta, 


Baboo Bhagabati Charan Bose and "Ambika Charan Banerjee for the 
appellant, f° “ 


Baboo Mahendra Lai Mitter for the respondents. 


Jacxson, J.—It appears to me that the decision of the lower Appellate 
Court in this case cannot be supported with reference to the authorities on 
the point before us. The suit was for enhancement, and was tried before the 
Assistant Collector of Burdwan, who, after hearing the evidence on both sides 
and finding that evidence to be contradictory, ordered an enquiry by an Ameen; 
and, on the report of that Ameen, made a decree in favor of the plaintiff. 
The decree made did not confirm, precisely, the rates claimed by the plain- 
tiff, but took, as it were, a middle course between the allegations of the 
plaintiff and those of the defendant. The Ameen reported that the land of 
the village in which the defendant’s tenure was situated, was divided into 
four classes; and he found, not precisely in conformity with the whole of the 
evidence, but upon such part of the evidence as recommended itself to him 
that those four classes of land paid certain rates which he stated, and as the 
greater portion of the lands of the defendant was found to belong to the 
second of those classes, he reported: that the defendant was liable to pay that 
rate on that quantity of land, and at that rate; -accordingly, the decree was 
given. 

The defendant upon this pnia to the Zilla Judge, and the ground 
that he seems to have taken before the Judge was that the evidence upon 
which his lands had been found to belong to the second quality or class, was 
not sufficient to support the finding of the Court below. The Judge, how- 
ever, affirmed the judgment of the lower Court; and, upon review, only 
modified his own judgment and the judgment of the Court below, so far as to 
give the defendant a slight allowance in respect of certain lands alleged to 
have been taken for public purposes, 

The defendant comes before us in special appeal, and for the first time takes 
the ground that neither the notice nor the evidence given by the plaintiff 


* Special Appeal, No. 219 of 1870, from a decree of the Judge of East Burdwan, dated 
the 25th August 1869, affirming the decree of the Assistant Collector of that, district, 
dated the 31st March 1869, 
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complied with the provisions of the law, under which enhancement was sought 
for. That provision was the first clause of section 17, Act X of 1869, which 
describes the ground of enhancement as being “that the rate of rent paid by 
“such a ryot is below the prevailing rate payable by the same class of ryots 
“for land of a similar description, and with similar advantages in the places 
“adjacent.” Now it is not disputed by the plaintiff, respondent before us, that 
the notice and the evidence fell greatly short of those requirements; and the 
only question upon which we have hada doubt is, whether the defendant 
ought to be allowed to prevail upon this ee taken for the first time in 
special appeal. 

No doubt, if the objection referred ily: to the notice, we should have been 
inclined to hold thatthe defendant, „by his ‘silence upon this subject in the 
Court of first instance, as well as in the Court of Appeal, and by his going to 
trial contesting the case upon the evidence, had waived that objection. But 
nothing can get over the want of evidence; and with some reluctance I find 
myself compelled to follow the decisions which have been repeatedly:given 
upon this point, namely, that a detent of this kind is fatal to a suit for 
enhancement. 

But I think that, upon consideration, it is not unreasonable that auch an 
objection should prevail. In the first place we must bear in mind that the 
suit brought by the plaintiff before us is one of the commonest kind, and that 
such suits probably form a very large proportion of the whole number of suits 
brought in Bengal. It is very little, indeed, to ask from a plaintiff who is 
seeking, as part of a system, to increase his receipts derivable from his 
tenants, that he should frame his suit, and also prove his case in exact con- 
formity with the provisions of law which enable him to increase his profits; 
and, I think, there is no hardship at all, so far as he is concerned, in binding him 
to an exact observance of the law. 

Then, as regards the Court, it appears to me that a Court administering a 
law like Act X of 1859 is bound to satisfy itself that the decrees it makes 
are exactly borne out by the provisions of the law. 

If the conclusion of the Deputy Collector and of the Judge had been fully 
and completely stated in this case, it must have amounted to something like 
the following upon the evidence adduced by the plaintiff and by the defendant ; 
and the word “evidence,” of course, includes admission. “I find that the defend- 
ant, who holds a certain quantity of land of a particular deacription, is paying 
rent at a rate which is below the prevailing rate payable by the same class of 
ryote for lands of a similar description, and possessing similar advantages in the 
places adjacent, and, consequently, by the first clause of section 17, Act X 
of 1859, he is liable to have his rent enhanced. I find that the measure of 
enhancement is so much, and consequently I give judgment for the plaintiff 
at so many rupees and so many annas.” That stated fully, I think would be 
the conclusion at which the Court would have to arrive before it could give 
the plaiatiff a decree in the present case. 
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Now, is there anything on the record which would justify the Collector's 
Court in giving such a decree to the plaintiff? It would appear there is 
nothing. It is said that the defendant, did not dispute these points; but the 
system of our procedure in this country is not such that if a defendant fail 
to dispute or contest any point, he thereby admits it. On the contrary, if the 
defendant fails altogether to appear and allows judgment to go by defailt, the 
plaintiff is bound to prove his case just as much as if the defendant-had 
gppeared and denied the claim. i 

I think, therefore, we are bound to say that the judgment of both the 
Courts below in this case of enhancement are not in accordance with the law. 
At the same time it seems to me that the defendant has been extremely remiss 
in failing to take this ground of objection in any stage of the proceedings 
below, and therefore while I think we ought to reverse the decision of the 
Deputy Collector and of the Judge, and to order the dismissal of the plaintiff's 
suit, we ought to do so without making any order as to the costs of this 
appeal. ' 


Quovue, J.—I am of the samé opinion. 


Before Mr. Justios Glover and Mr. Justice Mitter, 
RAGHUNATH SING (Derenpant) v. RAMKUMAR MANDAL (Pranverirr.)* 
Act VIII of 1859, ss. 2, 110~—Remand—Non-appearance of Parties. 


When a suit has been remanded by the Appellate Court, and then dismissed by the Court 
of first instance for non-appearance of the parties, the plaintiff is not debarred thereby 
from bringing another suit upon tlre same cause of action against the same defendant, 


Baboo Nabakrishna Mookerjee for appellant, 
Tas judgment of the Court was delivered by 


Grover J.—The point taken in this special appeal is that the suit is barred 
by section 2, Act VIL of 1869; it being one on # cause of action which had 
been previously heard and determined by a Civil Court. . 

It appears that, on a former occasion, the plaintiff sued the defendant and 
got a decree in the Court of first instance. On appeal, however, to the Judge, 
the case was remanded; and on the remand, no one having appeared, either 
for the plaintiff or the defendant, the suit was dismissed on default. This 
is the case which is relied upon by the special appellant's pleader as barring 
the plaintiff's suit. 

Now it is quite clear, by section 110, Act VII of 1859, tHat a case dis- 
missed under these circumstances would allow of the plaintiff's bringing a 


* Special Appeal, No. 847 of 1870, from a decree of the Second Subordinate Judge of 
Hooghly, dated the 16th November 1869, affirmmg a decree of the Moonsiff of that 
district, dated the 17th June 1869. =. % 
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fresh suit, unless precluded by the rules for the limitation of actions, and it is 1870 
not contended that the plaintiff is so precluded. Even if it be supposed, for Raonuxatn 
the sake of argument, as the pleader for the special appellant has contended, Siva 
that section 110 only refers to original cases, and not to cases remanded, still RUNAR 
in no case could section 2 of the Act apply, inasmuch as that section refers to 
cause of action which have been heard and determined by a Court of compe- 
tent jurisdiction in a former suit betweeii the same parties. In this case it is 
clear thet there was no case determined at all. lt was simply dismissed for 
default of appearance of the parties. 

The special appeal is dismissed, but without costs, as nobody appears for 
the respondent. 


Before Mr, Justices L, 3. Jackson and Mr. Justice Glover. 


RAJBALLAB SAHA (Destor) v. RAMSADAY GHOSE AND OTHERS 1870 
(DECREB-HOLDERS).* July 20. 





Dismissal of Petition for non~-appearance, when no day had been fixed for hearing it— 
Act VIII of 1859, s. 217. 


Baboo Roma Nath Bose for the appellant. 
Mr. R. E. Twidale for the respondent. 


Jacxson, J.—In this case application was made to execute a decree, and 
notice was issued under section 216 of the Code of Civil Procedure, to the 
party against whom execution was applied for, to show cause why the decree 
should not be executed. He came and presented by his pleader a petition 
containing certain grounds of objection, and on that petition the Judge made 
the order that it was to be placed before him with the record. It does not 
appear that any day was fixed for hearing the petition, but on a subsequent 
day the Judge states that case was called on, and was repeatedly placed before 
him, but the pleader did not attend, and therefore the objections were dis- 
allowed. 

The judgment-debtor afterwards applied to the Judge to reconsider the 
order, and the Judge there expressly states that the objection had been dis- 
allowed in consequence of the absence of the pleader. 

It appears by an order subsequently made in the petition of the decree- 
holder that the arrest of the judgment-debtor has been ordered in execution. 

By section 217 of the Code, it is provided that “ when such notice is issued, 
“if the party shall not attend in person or by a pleader, or shall not show 
“ sufficient cause to the satisfaction of the Court why the decree should not 
“ be forthwith executed, the Court shall order it to be executed accordingly. 


* Miscellancous Regular Appeal, No. 158 of 1870, from an order of the Judge of the 
24~Pergunnas, dated the 2nd and 26th April 1870, 
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“the circumstances of the case may appear to be just and proper.” 

It seems that, in this case, the party had attended by pleader, and had offered 
objection, in the shape of a written petition, to the enforcement of the decree. 
The proper course would have been for the Judge to have fixed a day on 
which the petitioner was to be heard, but whether such day was fixed or not, 
and even if the petitioner was not present, still I think the Judge would be 
bound to consider the objection which he had filed, and to pass, as required by 
the Act, such order as in the circumstance of the.case appeared to be just and 
proper. It might be that the ground of objection raised in the petition would 
be of such a nature as that the Judge might prima facie, and without going 
further into the case, see reason for not proceeding with the execution. 

I think the Judge’s order must be set aside, and he must be desired to take 
into consideration the objection of the jJudgment-debtor, and pass guch order 
aa he thinks proper. 


Grover, J.—I concur generally with Mr. Justice Jackson. I think the case 
should be remanded to the Judge to try the nature of the objections taken by 
the judgment-debtor. I also think that if a day had been fixed, and the party 
had not then appeared, the Judge would have been justified in not going 
further into the case, but might have disposed of it at once. 


Before Mr. Justios Ln S. Jackson and Mr, Justico Glover. 
HARIDAS NANDI (DEFENDANT) v. JADUNATH DUTT (Pruamrirr).* 
Right of Way—Easement—Limitation—Act XIV of 1859. 
A right of way over the land of another must be kept up by constant use. After a dis- 
continuance of such use for a period of six years, no suit can be brought to re-establish it. 
Baboo Koma Kant Sein for the appellant. 
Baboo Boikanto Nath Paul for the respondent. : 


Tun facts of the case sufficiently appear in the judgment of the Court, which 
was delivered by 


Jackson, J.—It appears to me that the decision of the lower Appellate 
Court in this case was erroneous, and that it is much to be lamented that the 
careful and well-considered decision of the Moonsiff was reversed. 

‘The plaintiff it seems, had purchased a dwelling house which formerly 
belonged to one Jaykisto Nandi, a relative of the defendant. Jaykisto 
Nandi having died, his widow sold the house, which appears to have remained 


* Special Appeal, No. 294 of 1870, from a decree of the Judge of East Budwan, dated 
the 11th December 1869, 1eversing a decree of the Moonsiff of that distijct, dgted the 
29th July 1869. 
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unoccupied for the space of six years, The plaintiff has now discovered that 
the defendant is building a privy which crosses a pathway leading to a tank, 
which had formerly been used by the female members of Jaykisto’s family ; 
and he brings his suit, asking for possession of the pathway, and for the pulling 
down of this construction erected by the defendant. 

The Moonsiff took evidence and went to thespot, and he ascertained that the 
pathway in question lay over ground belonging to the defendant; that in the 
life-time of Jaykisto, and, after his death, in the time of his widow, the mem- 
bers of both families had been accustomed to use this pathway and a &hirkee, 
or private door, communicating therewith ; but that for some years since Jay- 
kisto's widow had left the place, this pathway had not been used by any 
person residing in that house. He found that the land belonged to the 
defendant, and considering that by six years’ non-user, the plaintiff had lost the 
right to claim that easement, he dismissed the suit so far as it related to the 
pathway, but he ordered the defendant to pull down the privy, on the ground 
that it was a nuisance, an inconvenience to the plaintiff, and likely to inter- 
fere with his occupation of his own purchased premises. 

The plaintiff did not appeal from that part of the decision by which the 
land was found to be the property of the defendant, but he appealed on the 
ground that his non-user for six years did not deprive him of the right to the 
pathway, On that the Subordinate Judge states: ‘I think a portion of the 
“ lower Oourt’s decision is incorrect and erroneous, for the existence ofa path- 
“ way in the place of the disputed pathway, the use whereof is contested, has 
“been admitted by all parties as well as by the lower Court on personal 
“ observation by the lower Court. That only defendant and not plaintiif 
“ used this pathway, defendant has failed to satisfy the Court by any particu- 
“lar evidence. Besides, I see no law providing that the non-user of a path- 
“ way for six years shall destroy the right to use it. And as regards the judg- 
“ ment of the lower Court holding the privy to have been unjustly made by 
“ defendant on that pathway, no appeal has been taken on this point.” 

Now that which the Moonsiff found was not that the previous occupants 
of the house purchased by the plaintiff had a right of way over the land in 
: question, but that when that house was occupied by a family nearly relsted to 

that of the defendant, the members of both families were accustomed to go 
over that path. This it seems to me is far from implying the right of way 
claimed by the plaintiff: and in this point of view, the observation made by 
the defendant's vakeel is not altogether out of place, namely, that the widow 
of Jaykisto did not affect to convey to the plaintiff any such easement as this 
right of way in question. Presumably, I think, it was a license given to the 
family of Jaykisto by reason of their relationship to the defendant. But 
whether this be so or not, it seems to me that a right of the description 
claimed by the plaintiff—namely, of passing freely over the land of the de- 
fendant is one which requires to bo kept up by constant use, and if the plain- 
tiff discntinues the use of such right, if there were any, for the space 
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1870 of six years, I think he is not in a position to maintain a suit to re-esta- 
Hartwwas blish it. 
Nee I think, therefore, that the decision of the Moonsiff in this case was reason- 
saa ee able and right, and that the Subordinate Judge has reversed it on insufficient 
“and invalid reasons. I think the decision of the lower Appellate Court must 
be set aside with costs. 





Before Mr, Justice L, 8. Jackson and Mr. Justice Glover. 


1870 MAHES CHANDRA MOOKERJEE (Pranrrive) v. RAMUTAM PALIT axp 
June 28. OTHERS (DEFENDANTS.)* 
Highway—~Criminal Procedure Code, (Act XXV of 1861) #. 820—Civil Court Jurisdiction. 

The Magistrate had, on the complaint of the defendant, passed an order, mder sec- 
tion 820 of the Criminal Procedure Code, forbidding the plaintiff to retain possession of a 
piece of land to the exclusion of the publio, until he bad obtained the decision of a compe- 
tent Court adjudging him to be entitled to such exclusive possession. 

The plaintiff, accordingly, brought his suit in the Moonsiff's Court to recover possession 
ofthe land, The Moonsiff gave him a decree for exclusive possession of the land. On'ap- 
peal, the Judge held that the Moonaiff had no jurisdiction to try the question whether the 
public had a right of way over the land. The Judge’s decision was reversed in special 
appeal, and the case remanded to the Judge to try the issue, whether the plaintiff was en- 
titled to the exclusive use of the land, 

Rooke v. Pyari Lall (1) distinguished. 

Baboo Bhairab Chandra Banerjee and Mr. J. S. Rookfort for the appellant. 


Baboos Rash Behari Ghose and Debender Chandra Ghose for the reapon- 
dents. 

‘Tux judgment of the Court was delivered by 

Jackson, J.—This suit is brought by the plaintiff against Ramutam Palit 
and others to recover possession of a small piece of ja belonging to the 
Inkhiraj homestead of the plaintiff. 

It appears that the defendant had complained in the Magistrate's Court 
against this plaintiff in respect of the right of use of this piece of land; and 
the Magistrate having enquired into the matter, under the provisions of section 
320 of the Code of Criminal Procedure, made an order forbidding the plaintiff , 
to retain possession thereof to the exclusion of the public, until he should have 
obtained the decision of a competent Court adjudging him. to be entitled to 
sach exclusive possession. 

The plaintiff being dissatisfied with that order, brought his anit in the Moon- 
siff’s Court. The Moonsiff took evidence and found that the land formed part 
of the plaintiff's homestead. He also found that a private: path (over that 


* Special Appeal, No. 589 of 1870, froma decree of the Additional Judge of Jessore, 
dated the 80th December 1869, reversing a decree of the Sudder Moonsiff of that district, 
dated the 14th August 1869. 

(1) 8B. L. R., App., 43; S. C. on review, v. Shama Charan Chatterjee, ibn A. Cs, 851. 
tb., A. O., 805 ; see also Hira Chand Banerjes 
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land, I suppose) had been used by the members of the family only, but. he 
observed that “it could not therefore be admitted that it was a public road ;” 
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he was therefore of opinion that the plaintiff was entitled to this land, but not eani 


to damages, and gave him a decree for possession of this land accordingly. 

The defendant appealed to the Zilla Court, and the Additional Judge 
observed that the Moonsiff had based his decision upon a wrong ground. He 
says:—‘'T do not think it was competent for him to reverse a decision of the 
“Faujdari Court on a point of fact which was not appealable to his Court. 
“Tf plaintiff was dissatisfied with the Faujdari decision, and wished to test 
“ farther the fact of the path being a private, and not a public one, he should 
“have appealed to the proper Court; but if he laid his claim to close the path 
“and take possession of the land, on the ground of his right to it as his private 
“ property, then he was right in applying to the Civil Court, but there also he 
“ must prove his right to close the road, whether it be public or private ; and 
‘the Moonsiff should only have decided an issue, whether plaintiff had a right 
“to close a path decided by competent authority to be a public path. He had, 
“I conceive, no power to re-open the question of publicity, and give it a se- 
“ cond trial and investigation when it was a point decided by a Court, whose 
« decision was not appealable, and not under appeal to him.” 

It is extremely difficult to follow the reasoning of this judgment, because in 
one place it points out that the plaintiff could have contested the Magistrate's 
decision by appeal to the proper Court, and in another plate states that the 
decision was not appenlable. 

In point of fact there is no appeal from a decision of the Magistrate under 
section 320 of the Code of Criminal Procedure, and the decision of the Addi- 
tional Judge appears to have been passed without considering what the real 
nature of the Magistrate’s decision was. 

By the provisions of section 820, the Magistrate did not adjudicate upon the 
question of this beinga public road, but he tried the issue whether it ap- 
peared, or did not, that the subject of dispute was open to the use of the pub- 
lic, and upon that he made the only order he was competent to make, namely, 
that the party claiming the exclusive use of it, should not retain exclusive 
possession, until He obtained the decision of a competent Court adjudging him 

*to be entitled thereto. There was, therefore, no final adjudication by the 
Magistrate ; and the law, as well as the Magistrate's decision, expressly reserv- 
ed to this plaintiff the right of bringing the suit, in order to establish his right 
to exclusive possession. The Moonsiff does not in this case, I think, pretend 
to reverse or set aside the decision of the Magistrate. There was no occasion 
for him to do 80. , 

This case is quite distinct from the case of Rooke v. Pyarilal (1) see 
the same case on review (2). There the decree of the Civil Court was of a 
very different character from that which the plaintiff applied for, or the 
Moonsiff has given, in this case. 

* (D 3B L. R., App. 48. (2)8 B.L R., A. C, B05, 
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I think, therefore, that the decision of the Judge must be set aside, and the 
case must go back to him, in order that he may try that issue which arises, and 
which the Courts were bound to try in the case, namely, whether the plaintiff 
was, as he alleged, entitled to the exclusive use of this piece of land. If he 
was 80, the plaintiff was entitled to a decree, the Magistrate’s order notwith- 
standing. 


Before Mr. Justice L. S. Jackson and Mr, Justioe Glover. 


In THE Matrer or COHANDI CHARAN CHATTERJEE v. CHANDRA KUMAR 
GHOSE AND ANOTHER.* 


Criminal Procedure Code—Acts XXV of 1861 and VIII of 1869—Counsel—Pleader-— 
: p ‘i 
A Counsel or Pleader is entitled to appear and act on behalf of the prosecution in the 
Criminal Courts, 


Tus Sessions Judge of the 24-Pergunnas referred the following case for the 
opinion of the High Court: 

“Tn a criminal case, which has come before me in appeal, I find that the 
Deputy Magistrate, has ruled that, in consequence of the repeal of Act 
XXXVII of 1850, he cannot allow the complainant in a case before him to 
employ a pleader or a mooktear to conduct the prosecution. 

“ The law which regulated the employment of agents in the prosecution of 
criminal cases was section 3, Regulation III of 1812; but that has also been 
repealed, and there is now no specific law on the subject. But I am not 
aware of any law or practice which is intended to deprive the complainant 
nnd the Court of the aid which may be given by the employment of a profes- 
sional agent; and itappears clear to me that every facility, ought to be given for 
the employment of such persons by the complainant as well as by the accused 
person. The employment of a pleader to conduct the prosecution would not 
of course excuse the presence of the complainant as a witness in support of 
his complaint, but it ought to assist the Court materially, and to enaure the 
production of all the evidence requisite for the due elucidation of the facts. 
Moreover, it is unjust to permit the employment of counsel on one side, and 
not on the other side; and in the case now before me, I might have felt that 
the refusal to allow the complainant's vakeel to examine the witnesses would 
sufficiently explain the absence of evidence or other defects in the prosecution. 

“ It appears to me unnecessary to argue the point at any length. But as it 
has been raised, I have the honor to suggest that the High Court should issue 
a rule regulating the practice.” 


* Reference fiom the Sessions Judge of the 24-P ergunnas, by his letter No: 66, gatel the 
26th of May 1870. 
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The judgment of the Court was delivered by 
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Jacuson, J.—It seems to me quite clear that pleaders are empowered by warren or 


Act XVII of 1865 to appear, plead, and act in the criminal Courts, and they 


CHANDI 
CHARAN 


may so plead and act as well on behalf of prosecutors as on behalf of accused Cuarrznzne 


persons. 

Section 419 of the Code of Criminal Procedure expressly recognises the 
right of the counsel or agent of the complainant to be heard upon appeal. 
We can see no reason for supposing that the right varies in the case of appeals 
from what it is in the case of proceedings in the Court of the Magistrate. 
Beotion 432, Act VII of 1869, in my opinion, is merely intended to limit the 
right of an accused to be defended by a barrister or attorney of the High 
Oourt, or pleader, or otherwise by-other persons with the leave of the Court. 

We think, therefore, that the order of the Deputy Magistrate ruling that a 
pleader was not entitled to appear on behalf of a private prosecutor is errone- 
ous, and ought to be set aside (1). 


Before Mr. Justice Loch and Mr. Justios Mitter. 


KANAI PRASAD BOSE AND ANOTHER (Piartirrs) v, HIRACHAND MANU 
(ONE OF THR DEFENDANTS.)* 


Exeoution—Attachment and Sale of Moveable Property—Decree-holder, Liability of, to Owner 
of Property wrongly seized and sold by him. 


Tn execution of a decree against a Judgment-debtor, his right, title, and interest in an 


v. 
CHANDRA 


elephant was sold. In a suit by a third party against the decree-holder and the purchaser _ 


for recovery of the elephant or its value, on the ground that the elephant was his property, . 


and not the property of the Jjudgment-debtor, 
Held, that the decree-holder, as well as the purchaser, was liable to make good the loss 
caused by such sale, 


Ts was a suit for recovery of an elephant valued at rupees 1,500. The 
plaintiffs had purchased the indigo concern at Kishoreganj, which formerly 
belonged to Messrs. Perroux and Company, partly by private sale, and partly 
at auction, and they accordingly had come to possession thereof along with the 
elephant in dispute, which appertained to the concern. The defendant, Hira- 
chand, who held a decree against Messrs. Perroux and Company, subsequently 
caused the elephant in dispute to be seized and sold in execution thereof, 
Hence the present suit to recover the said elephant or its value. 

Hirachand’s defence was that the elephant belonged to Messrs, Perroux and 
Company, and did not pass with the indigo concern to the plaintiffs. 

(1) See also Aot XXV of 1861, sec. 876.— putto him by the Court, the prosecutor or 


“Tf any evidence is adduced on behalf of the the Counsel or Agent for the prosecution 
accused person, or if heanswers any question shall be entitled to a reply.” 


* Special Appeal, No. 626 of 1870, from a decree of the Judge of Rungpore, dated the 
18th Deapmbes 1869, modifying a decree of the Subordinate Judge of that district, dated 
the 4th December 1888, 

\ A--12 
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The defendant, Beharilal, who had purchased the elephant at the auction sale, 


Kaxar Prasan set up that the sale had become valid, as he had paid for, and received delivery 


Bose 
v. 
HIRACHAND 


of, the property. 

The Subordinate Judge found that the plaintiffs were the owners of the 
elephant in dispute, and citing Mohanund Holdar v. Akial Mehaldar (1), 
held that they were entitled to recover the value thereof from the decree-holder 
and the purchaser. 

On appeal, the Judge found that there was no charge of fraud against Hira- 
chand, the decree-holder; that the purchase had been made by the plaintiffs’ 
servant, who afterwards sold the elephant to the plaintiffs’ father; and that 
there was no evidence to shew that the plaintiffs had sustained any loss. He 
accordingly reversed the decree of the lower Court, and dismissed the suit as 
against the defendant, Hirachand. 

The plaintiffs appealed to the High Court. 


Baboo Girishchandra Ghose, for the appellants, contended that, irrespective 
of any question of fraud, there was a trespass committed by the defendant on 
the property of the plaintiff whereby he had sustained a loss, The defendant 
is bound to make good any damage which results from his acts—Mussamat 
Subjan Bibi v. Sheikh Sarratulla (2) was in point. 


Baboo Ramchandra Mitter (Baboo Anukulchandra Mookerjee with him), for 
the respondent, contended that the decree-holder was not liable for damages on 
account of the sale of the elephant. He had sold nothing belonging to the 
plaintiffs. All that he had sold was the right, title, and interest of his debtor 
in theelephant. Vide section 249 of the Civil Procedure Code, and the case of 
Mohanund Holdar v. Akial Mehaldar (1). Section 252, Act VILL of 1859, 
indeed says that the sale of immovenble property, after delivery of the price 
thereof, should be held absolute. But if the sale did not, under section 249 of 
the Procedure Code, extend beyond the right, title, and interest of the debtor, 
nothing more could be held to have passed absolutely. The decree-holder thus 
was not to blame for any inconvenience that the plaintiffs might have suffered by 
any act over which he could have no control. ‘There was no allegation of fraud 
or mala fides. He sold his debtor's property—the right, title, and interest of 
his debtor in the elephant, for the liquidation of his debt. Under these con- 
siderations the decree-holder ought not to be held liable. The purchaser 
was liable for the damages on account of the value of the elephant. The 
purchaser ought to have enquired before purchase what the right, title, and 
interest of the debtor was in the elephant, and ought to have taken possession 
of the property, or dealt with it, according to the nature of that title. Thus, 
if he found that the elephant was to be in the possession of a third party, 
and that the judgment-debtor could use it only for four days in a month, the 


(1) 9 W. R, 118. (2) 8 B. L, B., A. O., 418. ` 
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purchaser should not have taken into his possession the elephant, though he 
might use it for four days ina month. In this case the purchaser purchasing ane! Prasap 
only the right of the judgment-debtor, took possession of the elephant on his 
own risk. For this wrongful conversion of the property, he has been justly 


held liable. 


The decision in Tamizuddin Mulla v. Nyanutulla Sirkar (1) 


was in point. The purchaser, and not the decree-holder, was held liable for 


damages. 


Baboo Girtshchandra Ghose in reply. 


The judgment of the Court was delivered by 


Mirtes, J.—The only question raised in this special appeal is whether a 


(1) Before Sir Barnes Peacock, Ri., Chief 
Justice, and Mr. Justice Mitter. 


TAMIZUDDIN NULLA v. NYANUTULLA 
SIRKAR.* 


May 22nd, 1869. 


Tue following case was referred by the 
Officiating Judge of Krishnaghur. 

“ The defendant, in execution of a decree 
against A. seized certain moveable property 
‘which was claimed, under section 246 of the 
Code of Civil Procedure, by B. An investi- 
gation was held under that section, and it 
was found that B, was part owner of the 
property. His clam was rejected, and the 
sale proceeded, the moveable property sold 
being made over manually to the auction- 
purchaser, and the whole of the proceeds 
handed to the defendant (the judgment-cre- 
ditor) in liquidation of his fleoree, The 
sale proclamation declared that the sale 
extended only to the right, title, and interest, 
of the debtor, bút there was no mention 
made of B.’s claim. The latter now biings a 
regular suit for damages against the defeud- 
ant for the loss sustained by the sale of the 
property of which he was a joint owner. 
The question, on which I solicit the opinion 
of the High Court, is whether the defendant 
is liable, or should the suit be brought 
against the auction purchaser?” The Judge 
referred to Aisres Begum v. Punnoo Singh (2), 
and contioned, “I am unable to find any 
ruling in point, but am of opinion that the 


remedy lies against the auction-purchaser, 
firstly, according to the term of the Circular 
Order of the Budder Court dated June 10th, 
1842, and secondly, because the purchaser is 
informed by the terms of the sale proclama- 
tion that the sale extends only to the right, 
title, and interest of the debtor, and he onght, 
therefore, to take pains to inform himself 
before hand of the validity thereof. I think 
the maxim caveat emptor would be entirely 
applwable to such a case, The Circular 
Order of June 10th, 1842, directs that where a 
claim has been made, notice of such claim 
should be given to the public at the time of 
sale. Owing to an oversight, no such notica 
was given in the present case; but I think 
the notification that the sale extended only 
to the title of the judgment-debtor sufficient 
to put a purchaser on his guard, I have 
dismissed this case against the de- 
fendant contingent on the opinion of the 
High Court. 


Pracoox, ©. J.—The Judge should not 
state an A. B.case, heshould give the names, 
The Judge was right in holding that the 
execution-creditor was not liable. The 
purchaser would become entitled to an undi- 
vided share of the chattel, to be used by 
him as the owner of an undivided share, 
He would have the same right as the judg- 
ment-debtor, and would not be liable to the 
owner of the other undivided share merely 
for using it, nor unless he converted it to 
his own use, 


~ 


* Reference by the Officiating Judge of the Small Causs Court at Kishnaghur, dated 


March 2nd, 1869. 


R 
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decree-holder who has caused the sale of moveable property, not belonging 


Kawar Prasan to his debtor, is liable to make good the value of that property to its rightful 
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owner, supposing that he (the decree-holder) has acted in perfect good faith. 

I am of opinion that this question ought to be answered in the afirmative. 

Whether the decree-holder has acted in good faith or not, does not seem 
to me to be of much importance one way or the other. It is beyond all ques- 
tion that a decree-holder has no right to seize a property which does not 
belong to his debtor, and he is therefore bound to satisfy himself beyond the 
possibility of a mistake that the property against which he intends to execute 
his decree is really the property of his debtor. No mistake on this point, 
however innocently committed, can relieve him from the consequences of his 
own act, which is certainly an act of trespass so far as the rightful owner is 
concerned, and I see no reason in justice or equity why the latter should 
suffer in consequence of such a mistake. It has been eaid that the rightful 
owner may follow the property in the hands of the purchaser who purchased it 
at his own risk and peril. But there is no law that I am aware of which says 
that this is the only remedy of the rightful owner. Suppose, for instance, that 
the purchaser is an insolvent, or that he is beyond the reach of the Court's 
process, or that the rightful owner is unable to find him out. Is the rightful 
owner to pocket the loss, because the decree-holder has acted under a mis- 
take? I see no reason whatever for acceding to such a contention. 

Much stress has been laid by the pleader for the respondent upon two deci- 
sions of this Court: the one in Mohanund Holdar v, Akial Mehaldar (1); the 
other in Tamizuddin Mulla v. Nyanutulla Sirkar (2). But neither of 
these two cases appears to me to have any bearing upon the point now under 
our consideration. All that was decided in the first case was that the owner of 
moveable property sold in execution of a decree is at liberty to follow that 
property in the hands of the purchaser; but no question relating to the 
liability of the decree-holder seems to have been raised or discussed before the 
learned Judges by whom that decision was passed. In the second case, it was 
found, as a fact, that the judgment-debtor had a moiety or half share in the 
property seized by the decree-holder ; sb that, if anybody was $o blame, it was 
the auction-purchaser who had taken possession of the entire property, not- 
withstanding that he was entitled to one-half of it only as the purchaser of the 
right, title, and interest of the judgment-debtor There is one case, however, 
Mussamut Subjan Bibi v. Sheikh Sariatulla (8), which directly supports my 
view. 

For the above reasons, I would reverse the decision of the Judge, and re- 
store that of the Court of first instance. The costs of this Court and of the 
lower Appellate Court ought to be borne by the decree-holder, respondent. 


(1) 9 W. B,, 118. (2) Anta, p. 78. (8) 8 B. L. Ry A. C., 418, 
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Before Mr. Justice Bayley and Mr. Justice Markby. 


Ix coe MATTER OF THEPETITION or SHEIKH ILAHI BAX AND OTHERS 
(PETITIONERS).* 7 


Appeal—Act VIII of 1859, s. 824, 825—Award, 


Two, out of three arbitrators appointed in the case, submitted their award before the Moon- 
siff. The defendant against whom the award had. been made applied to the Moonsiff 
to set aside the award, on the grounds of corruption and misconduct, and that the award was 
a nullity, inasmuch as only two out of three arbitrators had made the award. The Moonsiff 
overruled the objections and passed a decree in terms of the award. On appeal to the 
Judge, the order of the Moonsiff was set aside, on the ground that the award was illegal, 
as two only of the three arbitrators originally appointed had made the award, and that the 
evidence did not prove the plaintiffs case. 

On an appheation to the High Court to set aside the order of the Judge, held, that under 
section 825, Act VIII of 1859, the Judge had no jurisdiction to set aside the award when 
the Court of firat instance had passed judgment according to the award. 


Saemsu Iuan Bax and others petitioned the High Court as follows :— 

“That your petitioners instituted a suit in the Court of the Moonsiff of 
Amdohora, in the district of Beerbhoom, fcr recovery of a certain quantity 
of paddy, or damages in equivalent thereof, against Sheikh Hafu and Sheikh 
Sumid, defendants. 

“That, after some evidence had been gone into on the part of your petitioners, 
the matter in difference between the parties was referred to the arbitration of 
three individuals, named Umesh Chandra Chatterjee, Shibu Prasad Acharji, 
and Shastidhur Mandal, upon an agreement signed by both the parties. The 
material portion of the agreement is:—‘Of the three arbitrators, the decision of 
tt‘ the majority shall be binding; if any arbitrator shall refuse or be incapable to 
* © act, then the decision come to by the other arbitrators, with the aid of any um- 
“pire they may appoint with the concurrence of both the parties, shall be equally 
“t binding; and if there be any difference of opinion between the two arbitrators, 
“* then the award of the arbitrator who is supported by the ee shall prévail 
“tand be binding.’ 

“That the three arbitrators aforesaid repaired to the locale and skaito three 
witnesses in the presence of both the parties. The arbitrator, Shastidhur 
Mandal, never again appeared to make the investigation referred’ to. The 
other arbitrators made a reference to the Court, on account of the absence of the 
said Shastidhur Mandal; and, under thé orders of the Court, caused notices to be 
served on the said Shastidhur Mandal, and the parties to the suit for their appear- 


* Rule Nisi or Motion, No. 406 of 1870, from an order of the Judge of Beerbhoom, 
dated the 10th March 1870, 
e » 
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ance. Shastidhur did not appear; but on the appearance of the parties, they were 
told by the two arbitrators to produce their witnesses ona certain day. The 
plaintiffs appeared on the fixed day with their witnesses, but the defendants or 
their witnesses did not appear. Upon this the two arbitrators made a reference 
to the Court to know whether they should proceed with the case under the 
circumstances, and the Court ordered them to proceed with the case; and if the 
defendants did not appear, to make their sward on ez parte investigation ; the 
defendants at the same time applied to the Court to supersede the arbitration, 
and recall the suit, on the ground of corruption and misconduct of the arbitra- 
tors, but their application was rejected. The two arbitrators then investigated 
the case ex parte, and submitted an award, which was partially favorable to the 
plaintiffs. 

“That, upon the submission of this award, the defendants put in a petition to 
the Court, praying that the award be set aside, on the ground of corruption and 
misconduct of the arbitrators, and of one of the arbitrators having been absent; 
the Court took evidence on the part of the defendants to consider the charge 
of corruption and misconduct, and then finding the charge unsubstantiated, gave 
its jadgment according to the award. 

“ That the defendants appealed against this judgment of the Moonsiff to the 
Judge of the district, and the Judge held that the award was illegal, as two out 
of the three arbitrators originally appointed only made the award; and upon 
a consideration of the plaintiffs’ evidence in the record, found plaintiffs’ claim, 
as laid in the plaint, not satisfactorily proved; and he therefore reversed the 
judgment of the Moonsiff by a judgment dated the 10th March 1870.” 

And the petitioners sabmitted— 

“l. That the Judge had no jurisdiction to entertain the appeal, as, under 
section 325 of Act VIL of 1859, the judgment of the Moonsiff was final. 

“9. Assuming that the Judge had jurisdiction in the matter, he could not 
set aside the award, as it was not, in fact, made without jurisdiction, and he 
had no jurisdiction to decide the merits of the case upon the evidence in 
the record, and reverse the judgment of the Moonsiff.” 

A rule nisi was thereupon issued calling upon the defendants.to shew cause, 
within fifteen days of service, why the order of the Judge of Beerbhoom, dated 
the 10th March 1870, should not be set aside, and the judgment of the 
Moonsiff restored. 


Baboo Mohini Mohan Roy shewed cause and contended that there was no 
award, as only two out of the three arbitrators had attended and made the 
return, and therefore the Moonsiff’s judgment was not a judgment according to 
the award within the meaning of section 826, Act VII of 1859. He cited 
Sreenath Ghose v, Rajchunder Paul (1). 
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Baboo Debender Chandra Ghose, in support of the rule, cited Pareshnath 


Dey v, Nabin Chandra Dutt (1). 


(1) Before ifr, Justice Glover and Mr. Justices 825 which goea to show that those provi- 


Jitter, 


, PARESHNATH DEY and anorume (Dr- 
FENDANTS) v. NABIN CHANDRA DUTT 
(RusponpEnxt).* 


June 28th, 1869, 


Mrrrer, J.—We are of opinion that the 
decision of the lower Appellate Court ought 
to be reversed. The Moonsiff, who tried this 
suit in the first instance, referred it to arbi- 
tration, under the provisions of section 815, 
Act VII of 1859., The arbitrators came to 
the conclusion that the transaction relied 
upon by the plaintiff was altogether ficti- 
tious, but they nevertheless held that the 
plamtiff was entitled to a decree, inasmuch 
as‘the defendant had affixed his signature to 
the dina-pufra upon which the suit was 
brought, 3 

The Moonsiff declined to uphold this 
award, upon the ground that the arbitrators 
were guilty of misconduct, in deciding con- 
trary to the evidence which they themselves 
had accepted and believed. 

On appeal, the Judge has reversed the 
Moonsiff’s decision, holding that the Moou- 
siff had no jurisdiction to refer to the evi- 
dence taken by the arbitrators for the pur- 
pose of determining whether they were 
guilty of misconduct or not. 

It has been contended before us that the 
Judge having disposed of the case according 
to the awaid of the arbitrators, the decision 
is final, under the provisions of section 825 
of the Code. But‘ve are clearly of opinion 
that this contention is not sound. The pro- 
visions of section 825 apply to that Conrt 
only, by which the case 13 referred to arbi- 
tration, and to no other Courte In the 
present case, the Court which made the 
reference declined to pass judgment accord- 
ing to the award, and the Judge, having on 
appeal, reversed the decision of that Court, 
we have every power to see whether the 
Judge's decision ıs correct or otherwise, 
There is nothing in the provision of section 


sions were intended by the Legislature to be 
appheable to a case like the present, and we 
are bonnd to entertain this special appeal; 
there being no express provision to the con- 
trary. 

Upon the merits, we are of opinion that 
the Judge's decision is wrong. The Moonsiff 
had every power to refer to the whole of 
the arbitration record, for the purpose of 
determining whether the arbitrators were 
guilty of misconduct or not. Section 820 
says :— When an award in a suit shall be 
“ made either by the arbitrator or arbitrators, 
“ or by the umpire, it shall be submitted to 
“ the Court under the signature of the parson 
“or persons by whom it is made, together 
“with all the proceedings, depositions, and 
“ exhibits in the suit.” Lf, therefore, the arbi- 
trators are bound to submit to the Court, all 
the proceedings, depositions, and exhibits in 
the swt, the Court to which they are sub- 
mitted has every power to look into them; 
and if on the perusal of those proceedings, 
depositions, and exhibits, the Court is satıs- 
fied that the award is of such a perverse 
character a3 to raise a reasonable presump- 
tion of misconduct on the part of the arbi- 
trators, it has every power to set it aside. 

Charges like partiality and misconduct, 
are seldom capable of direct proof; and uf 
the proceedings of the arbitrators which 
contain the best available evidence of their 
conduct are not referred to for the pur- 
pose of determining whether that conduct 
was good or bad, gross faure of justice 
might ensue in many cases. In the present 
case, there can be no doubt that the awmd 
of the arbitratora 1s highly improper on the 
very face of it, and.the Moonsiff was fully 
justified in holding them guilty of miscon- 
duct, in having decided the case contrary to 
all the evidence which they had themselves 
recorded and believed. 

We reverse the decision of the Judge, and 
restore that of the Moonaiff, with the costs 
of this Court and of the lower Appellate 
Court. 


* Speginl Appeal, No. 8217 of 1868, from a decision of the Officiating Additional Judge 


of Jpesore, dated the 8rd September 1868. 
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The judgment of the Court was delivered by 


Marrey, J.—I think this rule must be made absolute.. There was a suit 
before the Moonsiff. That suit was referred to arbitration, Pending the 
arbitration, a dispute arose as to whether or not the arbitrators could proceed. 
An application was made to the Court, and the Moonsiff expressed an opinion 
that the arbitration could proceed. Thereupon two of the arbitrators pro- 
ceeded to make the award, and the Moonsiff gave a judgment in accordance 
with that award. $ 

Against that decision the defendant appealed to the Judge. The Judge was 
of opinion that the award was invalid; and upon a consideration of the evidence 
on the record, he found that the plaintiff's claim was not satisfactorily proved, 
and therefore reversed the judgment of the Moonsiff, and dismissed the plain- 
tiff’s suit. sa T 

We think that the order of the Judge was made without jurisdjction, and ought 
to be set aside. The function of the Court, in arbitration cases, in dealing with 
an award, is laid down in sections 324 and 325, Act VII of 1859. Under 
section 324, an award can only be set aside on two grounds, viz., on the ground 
of corruption and on the ground of misconduct on the part of the arbitrators. 
Under section 825, the Court, iFho application to set asife jhe award on 
the grounds above stated be made, or if any application be made but refused, 
shall proceed to pass judgment according to the award; and in every case in 
which judgment shall be given according to the award, the judgment shall 
be final. No provision is therefore made for a case in which the award is 
absolutely void, and whether or no it is convenient that that should be the state 
of the law, it is quite clear that the remedy is not, and cannot be, by an appeal 
to the Judge(1). Of course, we donot in the least mean to intimate any opinion 
whether this award was a good or a bad award, or whether it can be enforced ; 
that question is not before us. All that we do mean to say is that, when a. 
judgment was passed by the Moonsiff in accordance with it, that judgment 
was not subject to any further appeal to the Judge. We think that this 
opinion of ours isin accordance with the view of law taken in Sresnath Ghose 
v. Rajchunder Paul (2); and although it is true that it appears at first sight 
somewhat in conflict with the view taken in Paresnath Dey v. Nabin Chandra 
Dutt (8), I doubt if it is really so. 

This last case was one of a very peculiar character. The reference to 
arbitration did not take place until after a remand from this Court; and 
looking to the order of reference, I doubt very much whether the record ever, 
really left the Court.’ I am inclined to think that only the question on remand 
was referred to the arbitrators. At any rate it is obvious that the course 
taken by the Judge in this case is erroneous. ‘There was no judgment 


(1) See Sec. 828, Act VIII of 1859. (8) Ante, p. 77, «es 
(2) 8 W. R., 171, g 
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according to the argument of the very party who appears to show cause, upon 1870 
which an appeal could lie. The only contention is that the proceeding under Jn ine 
the arbitration was void, and there was no judgment by the Moonsiff of his ai 
own, buf only a decree according to the award. Upon this fact alone, however, aoe ror 
it seems clear to us that no appeal could lie, because there was no judgment Bax. 
to appeal against, i 

We think, therefore, that the Judge acted without jurisdiction in this case, 
and that his judgment must be’ set aside, and this rule made absolute with 


costs, 


Before Mr. Justice Markby. 
DUTT v. CORNELIUS, 1870 
August 9, 
Subsistence-money—Discharge—Act VIII of 1889, ss. 276, 278. 
A prisoner was arrested on August 4th, and committed to prison on the evening of the 
same day. Before his committal, the execution-creditor paid into the handa of the Jailor a 
sum sufficient for his subsistence-money for 27 days, at the established rate of 4 annas per 
day, On the 5th August, a writ of habeas corpus was applied for to bring the prisoner up, 
and on the 6th, a further sum of 4 annas was paid to the jailor to cover any deficieney in the 


former payment. 
Held, that the requirements of section 276, Act VITI of 1859, had not been fulfilled, and 
that the prisdner was entitled to his discharge under section 278. 


` 


Trs was an application for discharge of the defendant from custody, on the 

' ground that his subsistence-money had not been paid in accordance with sec- 

tion 276 of Act VIL of 1859. The defendant was brought up in obedience 
to a writ of habeas corpus which had been issued to the jailor. 


Mr. Kennedy for the prisoner. 
Mr. Bonnerjee for the execution-creditor. 


Mazgsy, J.—I think the applicant is entitled to his discharge. He was 
arrested on the 4th August, and committed to prison on the evening of that 
day. Before the ‘committal, the plaintiff paid into the hands of the proper 

* officer the sum of rupees 6-12, which, at the rate established of 4 annas a day, 
would be his subsistence-money for 27 days. Now the first queation that 
arises is whether that was a compliance with section 276 of Act VIO of 
1859. What strictly remained unexpired was 27 days and 6 or 7 hours, 
and I do not think that the payment for 27 days only is a compliance with 
what the section requires. Then, it appears that, on the 5th August, appli- 
cation was made for a habeas corpus to bring up the body of the prisoner, 
and on thé following day, the sum of 4 annas.was paid to the jailor to supply 
any deficiency in the previous payment. It has been contended that, inas- 

_ much as there always was in the hands of the jailor money sufficient for the 
maintenfince’of the prisoner, and the deficiency of payment before the com- 

` 4—13 
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mittal was immediately supplied, the prisoner ought not be released. I do 
not think that this hes been decided by the cases of Speyer v, Janssen (1), 
In re Konoyloll Doss (2), and Aga Ali Khan v. Joydoyal Persaud (3), to whioh 
reference has been made; but there are expressions in those cases which show 
how Mr. Justice Phear would have decided it if it had come before him, He 
says generally, and I concur with him, that seotion 276 must be construed 
strictly, and we are not to consider whether the prisoner suffered; and I am 
bound to hold the creditor to section 278 of the Act, and to say thatthe defend- 
ant should be released on the detaining creditor omitting to pay the allowance 
as above directed,—that is, as directed by section 276. I have already held that 
the creditor did not pay as directed, and I find nothing to authorize me to say 
that the payment on a subsequent date would be sufficient. As to whether 
the original arrest was illegal, I do not think the question is before the Court, 
and I refrain from expressing any opinion upon it. 





Before Mr. Justice Markby. 
HALADHAR DEY v. AMBIKA CHARAN BOSE 
Subsistence-money—Discharge—Act VILI of 1859, ss. 276, 278. 
On the 80th of September, the plaintiff, a detaining creditor, paid to the jailor of the Cal- 
cutta Jail subsistence-money for 80 days, for a prisoner confined at the suit of the plaintiff, 


the jailor then having a balance of 4 annas over from the subsistence-money for September. 
Held, a sufficient compliance with section 276 of Act VIII of 1859. 


Tars was an application for a rule nisi calling on the plaintiff to show cause 
why the defendant, a prisoner in the Calcutta Jail, should not be discharged 
from custody. The defendant was confined in execution of a decree obtained 
against him by the plaintiff in the above suit. 

It appeared that the prisoner's subsistence-money had been paid up to the 

end of September; on the 30th of which month, the jailor had a balance of 

4 annas in favor of the detaining creditor, the plaintiff On that day a fuar- 
ther sum of rupees 7-8, being subsistence-money for 30 days, at the rate of 
4 annas a day, was handed over to the jailor as the diet-money for October. 


Mr. Hyde, in support of the application, contended that, as the provisions of 
section 276, Act YIL of 1859, had not been complied with by the plaintiff, the 
defendant was entitled to his discharge under section 278. By section 276, 
“ sufficient” subsistence-money must be supplied “by monthly payments, in 
“advance, before the first day of each month.” Here subsistence-money for 
only 30 days had been paid instead of 31. The balance of 4 annas from the 
September payment could not be treated as part of the October payment, 


(1) Bourke’s Rep., 28. (8) Bourke's Rep., 52. 
(2) Jd, 51. - œ 
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without some arrangement with the jailor to transfer it to that account, which 1870 
had not been made. The prisoner was therefore entitled to his discharge. Havannan 

EY 
v. 
Mangey, J.—No doubt the section ought to be construed strictly, but I am go amri 
of opinion that this application should be refused. Section 276 of Act VIII a 
of 1859 says that sufficient subsistence-money must be paid to the jailor before 
the commencement of the month for which it is paid. The plaintif in this 
case had paid sufficient money for the month of October into the hands of the 
jailor prior to the commencement of that month. It is in fact admitted that - 
the jailor had, on the 80th September, sufficient money for the month of Octo- 
ber. This being ao, I do not think the prisoner is entitled to his discharge. 
Attorneys for the prisoner: Messrs. Ghose and Bose. 
Before Ur. Justice Loch and Mr. Justice Glover, 
THE QUEEN v. RAI LACHAUPAT SING.* 1870 
July 9. 


Code of Criminal Procedure (Act XXV of 1861), s. 62—Prohibitory Order. 


Under section 62 of the Code of Criminal Procedure, a Magistrate cannot pass a prohi- 
bitory order, without having previously issued a rule to show cause why the order should 
not be passed. ` 


Tus case was submitted, for the opinion of the High Court, by the Sessions 
Judge of Rungpore. 

In the district of Bogra, a dispute arose between two zemindars, about two 
neighbouring Adis. A serious breach of the peace occurred, and a Deputy 
Magistrate investigated the case on the spot. The Magistrate of the district © 
afterwards took up the matter, and bound down certain of the parties under 
recognizances to keep the peace. On the same day, without giving the parties 
any formal notice, or any opportunity of showing cause against the order, he 
passed an order, under section 62, directing that the market-day in one hat 
should be changed. 

The Magistrate’s order was :—“ I direct, under section 62, Criminal Procedure 
t Code, that gq written order be served upon the defendants prohibiting them 
“ from holding the h4t at Muradpur on Mondays and Thursdays.” 

In support of his opinion, that the Magistrate's order was illegal, the Sessions 


* Reference, under section 484 of the Code of Criminal Procedure, by the Sessions 
Jadge of Bungpore, in his letter No, 861, dated 17th June 1870, 
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Judge cited The Queen v. Kalika Prasad (1), In the matter of Hari Mohan 
Malo (2), The Queen v. Bhyro Dayal Singh and others (3), and In the mater 
of the petition of Kalidas Bhuttacharjee (4). 


(1) Before Mr. Justice L. 8. Jackson and Mr. 


Justice Markby. 
THE QUEEN v. KALIKA PRASAD. 
26th January 1869, 


Jackson, J.—It seems to me that we are 
not called upon to set aside the order of the 
Magistrate as being contrary to law. I 
think that the order made in this case was 
strictly within the provisions of section 64 
of the Code of Criminal Procedure, The 
terms of this section have been made— 
and apparently “intentionally made—ex-~ 
tremely wide. They enable the Magistrate to 
direct any person to abstain from any act, or 
to take certain order with certain property m 
his possession or under his management, when- 
ever such Magistrate shall consider such di- 
rection is likely to preventobstruction, annoy- 
ance or injury, or risk of obstruction, to any 
person lawfully employed, or is likely to pre- 
vent a riot or an affray, The Magistrate con- 
sidered in this cage (whether rightly or wrong- 
ly, we are not called upon tosay) that the conti- 
nuance of thess two Adis held on the same day, 
upon adjacent pieces of ground, was certain 
to lead, as it had already led, to riots and 
affrays, and also to annoyance or injury to 
persons lawfully employed; and that, by 
directing the parties to abstain fom holding 
the 4dts on the same day, he was likely to 
prevent those injurious results. It appears 
‘to me that it ıs precisely, such a case as 18 
Several cases 
have been cited to us, in which it is contend- 
ed that the Judges have held an opposite 
opinion. The only case however preasely 
bearing on the present point is the case of 
Bheeb Chunder Bhattacharjee v. Saadet 
Ally Khan (a). We have not got the 
facts of that case before us; but go far as we 
can judge, the case was not precisely, on all 
fours, with the present. Mr. Justice Trevor 
observes :—"I am clearly of opinion that 
“these words do not authorize a Magistrate 
“to interfere with the exercise of any of his 
“ordinary rights by a landholder, merely 
ti because such exercise may require vigilance 
t on the part of the Police, and may, in the 
“ absence of such vigilance, lead to an affray.” 


(a) 4 W. R., Cra 12. 


I suppose that the words used here are the 
words which the Magistrate employed in 
drawing up his order. It may very well be 
that the circumstances did not justify the 
order made on that particular occasion, As 
the present case 18 presented before us, it 
appears to me that the order is strictly 
within the Magistrate's competence. 


Margsy, J.—I am of the same opinion, 
Of course, no one would doubt that, in cases 
of this kind, a Magistrate ought to be most 
careful that he does not do more than is 
absolutely necessary, in order to preserve 
the peace, or to prevent the nmsance which 
is brought before him; buatif it has bean, 
as it was in this case, made out that, by the 
exercise of the strict legal rights of the 
parties, a breach of the peace has several 
times occurred, and the Magistrate is of opi- 
nion that, by the contmuance of the parties 
to exercise those rights, farther breaches will 
occur, I think he is perfectly justified in 
making such an order. 

(2) 1 B. L. R, A. Cr., 20, 

(8) 8 B. L, Rọ, A. Cr., 4. 


(4) Before Mr. Justices Kemp and Mr. Jus- 
tics Markby. 


Ix rae MATTER OF THE Perrrion or KA- 
LIDAS BHUTTACHARJEE, 


8rd August 1869. 


Kear, J.—-This was a reference, under 
section 484 of the Code of Criminal Proce- 
dure, by the Sessions Judge of the 24-Per- 
gannas, in a case in which» he is of opi- 
nion that the order of the Cahtonment Magis- 
trate of Barrackpore is illegal, and ought to 
be quashed. Itappears that in this case, Kali- 
das Bhuttacharjee petitioned the Magistrate 
that the defendant, Mahendranath Chutto- 
padhya, was erecting awall, which obstructed 
the drain of his (the plaintiff's) house. His 
petition was presented on the 8th June, and 
Kalidas was examined briefly. He stated 
that the drain was an old one, and that Ma- 
hendranath, in erecting a wall, was obstruct- 
ing that drain. The Magistrate directed 
the Police to stop the erection of the wall, 
and intamated his intention of visiting the 
e 


. 
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Baboo Rasbehari Ghose for Lachmipat Sing. 


Baboo Jagadanand Mookerjee for Government. 


The judgment of the Court was delivered by 


Locu, J.—After reading the report of the Judge, we think that the order 
passed by the Magistrate under section 62 of the Criminal Procedure Code 


spofin person. This was on the 8th June; and 
on the 11th June, the Magistrate took up the 
case, and held that section 308 of the Crimi- 
nal Procedure Code did not apply to the 
case; but as there was no apprehension of a 
breach of the peace, he referred the plaintiff 
to a Civil Court for redress. On the same 
date, the Magistrate states that, after writing 
the above order, section 62 of the Code ot 
Criminal Procedure Code weas brought to his 
notice ag one under which he could dispose 
of the case; and that as he was of opinion 
that the plaintiff was in possession of the 
drain, and the defendant's building a wall 
would cause an obstruction of the drain, and 
an inconvenience and annoyance to the per- 
sons living in the house, he should be prevent- 
ed from doing so. He therefore made gn order, 
under section 62, that the defendant was to 
leave the drain open, and to cease building the 
- “wall. It has been contended before us that, 
having passed the first order, the Magistrate 
‘was not competent to pass any orders at all 
under section 62; and that even if he was 
competent to do so, he ought to have given 
the defendant an opportunity of being pre- 
sent, and of bemg heard, go as to enable him 
to shew cause why such an order should not 
be passed. We think that, on the first con- 
tention, the Magistrate was competent when 
he found that the plaintaff's case did not 
come under the section under which he had 
put it, viz. section 808, to apply any other 
section of the Code of Criminal Procedure 
which applied to that case: but we think 
that, before proceeding to apply section 62, 
the Magistrate ought to have given the de- 
tendant, Mahendranath, an opportunity for 
showing cause, either by giving evidence or 
shewing in any way in his power why the 
provisions of section 62 should not be applied 
to this case. Nothaving done so, we think 
that the decisions of the Magistrate are irregu- 
lar, and that they must be setaside. This order 
will not prevent the Magistrate from taking 
up the case again on a formal application from 
Kalidas Bhuttacharjee; and after hearing both 
parties, and nfaking necessary inquiries, from 


passing such orders as he may deem right 
and proper. 


MARKEY, J.—I am of the same opinion. 
Thereis a good deal of what was said by the 
Sessions Judge in his order of reference 
with which I am not at present prepared to 
concur; nor am I at present prepared to 
say that this was not a case in which the 
Magistrate could pass an order under sec- 
tion 62, or that there was not evidence 
before him sufficient for that purpose. 
Moreover, my opinion at present is that 
a Magistrate is not bound to adhere to any 
particular section which may happen to 
be mentioned by the complainant in his com- 
plaint, but he may apply any section of the 
law which he thinks applicable to the case as 
long as the parties are not misled, and as 
long as the proper procedure prescribed for 
the purpose has been observed. Nor do I 
doubt that a Magistrate who has made an 
order which he finds to be wrong may re-call 
that order, and in its stead substitute any 
other order he may think right under the law. 
But my ground in concurring to set aside the 


orders of the Magistrate in this case is that — 


the alteration made by the Magistrate was 
made in the absence of the parties after they 
had left the Court, and there is nothing in 
this record which could satisfy us that it 
was brought to the notice of the parties that 
that order was about to be re-called, or that 
they had any opportunity of showing cause 
why it should not be so re-called and altered. 
The order passed under section 62 is thus 
illegal, being passed ex parte by the Magis- 
trate, without the knowledge of the parties, 
and in a manner behind their backs after 
they had left the Court, thinking that the 
case had been finally disposed of by the 
Magistrate under another section, and having 
no idea that the first order passed by the 
Magistrate was going to be set aside. On 
that ground, and on that ground alone I think 
that the Magtstrate’s orders should be set 
aside, 
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1870 must be set aside. Of course, as the Judge says, this will not prevent the 

Qosen Magistrate from passing a fresh order, after hearing evidence and giving the 

Rar Laonmr- Parties opportunity to show cause, buthe cannot pass an order, without first 
pat Sixe. issuing a rule to show cause. - 





Before Mr. Justices Phear and Mr, Justice Mitter, 


1870 ` MAHOMED ALI AND OTHERS (PLAINTIFFS) v. JUGAL RAM CHANDRA 
July 18. f (Derzspanr),* 
Right of Way—Questions of Fact. 

Tus was a suit to enforce a right of way over the land of the defendant. 

The defendant denied the existence of any right of way over his land. 

The Moonsiff found from the report of the Ameen that there were traces of 
a road over the plaintiff’ land, and from the evidence of witnesses (one of whom 
had deposed to the effect that the plaintiffs had used the road for 8 or 10 years ; 

` another, that it had been used for 10 or 11 year; and a third, that it had been 
used for 14 years) that the plaintiffs had used the road for a period of 14 years 
previous to the defendant's obstruction to such user, He accordingly passed 
- a decree in favor of the plaintiffs. 

On appeal, the Judge found that the land in dispute had been settled with 
the defendant by the Government in 1867; that there was no reservation of 
any right of way in such settlement; that, previous to such settlement, the 
land had remained unassessed waste land, of which the Government was the 
sole proprietor; that the public are generally allowed by Government to use 
these lands while they remained unassessed to cut timber and collect jungle pro- 
duct. He held that such use could not confer a prescriptive right; and even if 
it did, the silence of the plaintiffs at the time of the settlement raised a pre- 

-~ -+ sumption that they had not used the lands long enough to raise such a right. 
He accordingly dismissed the plaintiffs’ suit. 
The plaintiffs appealed to the High Court. 


Baboo Kaliprasanna Roy for the appellants. 
- Baboo Taraknath Sen for the respondent. 
The judgment of the Court was delivered by 


Pusar, J.—We think that there is no error of law in the judgment of the 
lower Appellate Court. 

That Court was called upon by the plaintiffs to declare that they had a right 
of way over certain lands belonging to the defendant; and the plaintifla sup- 
ported their claim of right by certain evidence of user. 


* Special Appeal, No. 458 of 1870, from a decree of the Deputy Commissioner of 
Cachar, dated the 18th December 1869, reversing a decree of the Moonsiff of that district, 
dated the Tth September 1869. 
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The Court below has refused to infer from that evidence that the plaintiffs 1870 
have the right which they claim. It does not appear to us that the Judge made Manosen ALI 
any error of law in refusing to draw that inference. Jo aie Rat 

As far as we can see, the evidence of user was in its character very inde- Cianpna. 
finite. There was very little, if anything, to show that it was user as of right 
against the defendant and his predecessors in the possession of the land. In- 
deed, according to the case of both parties, such user as had taken place appears, 
for a considerable portion of the time at least, to have been a user by passing 
and re-passing over waste and jungle lands which nobody had any interest in 
disputing. 

There was also evidence which tended to rebut the presumption as to the 
right which might possibly be justifiable upon the user alone, and the lower 
Appellate Court drew attention to that evidence, and argued from it that the 
plaintiffs never had in fact the right which they claim. 

We do not, in dismissing this appeal, say that, had the lower Appellate Court, 
in its discretion and on a full view of the evidence on the record, come to the 
opposite finding to that at which it has come, that finding would necessarily have j 
been bad in law, 

Several cases have been cited to us in which this Court has declined to inter- 
fere with findings of fact which have been come to by Courts of regular appeal 
upon certain evidence of user. But this Court has never yet undertaken 
to say that user of a specified kind must necessarily in law lead to the infer- 
ence that the party who has enjoyed that user had: a right of way. In all cases 
where a right of way comes in question, and the party claiming the right sup- 
ports his claim by evidence of user only, the Court, which is the judge of fact, 
must satisfy itself as best it can upon that evidence, having regard to all the 
circumstances under which the user took place, whether or not the user was 
founded on actual right. The guiding principle to be observed is that open 
user of another person’s land for the purposes of a road or path-way, ifcontinued 
without interruption for a long time, and not shewn tobe attributable to per- 
mission or sufferance on the part of the owner, properly induces the presump- 
tion that the user was of right. The only other alternative would be that each 
passing and ré-zpassing was a trespass, and the law will rather presume that 
acts, such as these constantly repeated for a considerable length of time before 
all the world, are rightful than that they are wrongful. j 

The sooner it is understood that these questions are substantially questions of 
fact to be determined upon the evidence furnished by the litigants, the botter, 
it will be for the interests of the parties to these suits. 

We dismiss this appeal with costs. 
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Befors Mr. Justice L. S. Jackson and Mr. Justice Mitter. 


NARSING PORKAET (Derenpanr) v. MUSSAMAT BEWAH (Pranmirr) 
AND OTHERS (DEFENDANTS).* 
Registration—Act XX of 1866, s. 48—Unregistered Deed of Immoveabls Property—Posses- 
sion—Priority. 
Where possession of immoveable property has been given under an unregistered lease, 


a subsequent grantee of a registered lease cannot maintain a suit to evict the lessee in 
possession, on the ground of the priority of his deed under section 48, Act XX of 1866. 


Baboo Ambika Charan Banerjee for appellant. 
Baboo Jadab Chundra Seal for respondent. 


` "Tum facta of the case sufficiently appear in the judgment of the Court which 
was delivered by 


Jackson, J.—The judgment of the lower Appellate Court in this case is 
insufficient, 

The plaintiff sued to recover possession of this land from the defendant, upon 
the strength of a potta granted by the widow, who was in the enjoyment of 
the estate of her late husband. The defendant alleged that he was in posses- 
sion under a lease granted to him by the husband himself in his life-time. 

That lease, it appears, was one which, under the provisions of the Registra- 
tion Act, should have been registered, but it was not so registered. It was, not- 
withstanding, received in evidence by the Moonsiff. The Subordinate Judge, 
on appeal, thought that the Moonsiff was wrong in admitting this unregistered 
potta, but, agreeing with the Court below apparently in thinking that the 
plaintiff had made out his potta, gave judgment for him, allowing his cross- - 
appeal, and dismissing the appeal of the defendant. It is alleged by the defend- 
ant that he not only had a lease of this kind, but that, in pursuance of the 
lease, possession had been made over to him and rent received by the land- 
lord. It was not, therefore, necessary for him to be made to prove the execu- 
tion. If the case made by him were true, the other facts would give him a 
sufficient title to invalidate the claim of the plaintiff. 

It has been held in a judgment, to which I was a party, although the judgment 
was written by Mr. Justice Markby, in Selam Shetkh v. Batdonath Ghatak (1), 
that, where possession has been given,—that is, where effect has been 
given to a document by the transfer of immoveable property;—-the provisions 
of section 48, Act XX of 1866, will not apply ; and therefore, if the lease to 
‘the defendant in this case be dealt with merely in the view of a parol verbal 
contract, the lease granted to the plaintiff subsequently, though registered, 
will not prevail. 

We think, therefore, that the case must go back to the lower Appellate Court, 
in order that it may find upon the evidence whether the defendant had, in fact, 
got a potta from the husband of the widow, and whether, under that lease, 
the defendant had got into possession of the land and paid rent. 


* Special Appeal, No, 262 of 1870, from a decree of the Subordinate Judge of Midna- 
pore, dated the 8th December 1869, affirming a decree of the Moonsiff of that District, 
dated the 27th April 1869. 

(1) 8 B. I. R, A. C., 812, ~< 
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Before Mr. Justice Markby, 


SRIMATI RUKKINI DASI v, KADARNATH GHOSE AND OTHERS, 


o 
Hindu Law—Inheritance—Sister. 


A sister cannot succeed her brother as heir by Hindu law. 
‘Tua was a suit for partition of certain moveable and immoveable property 


gitunted in the town and suburbs of Calcutta and for an account, 
The following was the pedigree :— 


Bharatehandra Ghose. 
Radhamohan Ghose. Nabinchandra Ghose. cman il Ghose, Girihohandiy 
’ 020, 
Kaulaschandra Ghose, Mafarchandra Ghoss, Defendant, 
Defeadant, 


Kadarneth Ghose, 
Defendant, 
Lakhimani Dasi, ae Ghose, Ramani Dasi, Dhanmani Dasi, 
Plaintif, 


Bharatchandra Ghose, a Hindu inhabitant of Calcutta, died in 1244 (1837- 
1838) intestate, leaving him surviving his widow, Srimati Dayamayi Dasi, and 
four sons, Radhamohan Ghose, Nabinchandra Ghose, Badanchandra Ghose, 
and Girishchandra Ghose. Nabinchandra died in 1247 (1840-1841) intestate, 
leaving him surviving his widow, Srimati Brommomayi Dasi; an infant son, 
.Khettramohan Ghose; and two daughters, the plaintiff and Srimati Dhanmani 
Dasi. On the 29th Bhadra 1262 (September 18th, 1855), Khettramohan Ghose 
died intestate and childless, leaving him surviving his mother, Brommomayi 
Dasi; his widow, Srimati Lakhimani Dasi; and his sisters, the plaintiff and 
Srimati Dhanmani Dasi. Srimati Lakhimani Dasi died about a year after her 
husband, and-Brommomayi Dasi and Dhanmani Dasi died in Aswin 1268 
(September and October 1861). The plaintiff was married in 1260 (1858), and 

® on was born to her in 1268 (1856) who died unmarried and intestate; in 
Aghran 1262 (November and December 1855), Badanchandra Ghose died in- 
testate, leaving him surviving his widow, Srimati Bimola Dasi, and an only son, 
Nafarchandra Ghose ; and in Kartik 1276 (October 1869), Radhamohan Ghose 
died intestate, leaving him surviving his widow, Srimati Harimani Dasi; and a 
grandson, Kadarnath Ghose, an infant under the age of 16 years; and his 
daughter-in-law, Srimati Saradamani Dasi, the mother of the said Kadarnath 


Ghose. The plaintiff therefore prayed that she might be declared to be entitled’ 


to the share of Nabinchandra Ghose in the estate of Bharatchandra Ghose, 
with all accumulations and additions thereto; that an eccount might be taken 
of pare estate, with such accumulations and additions, consisted, and for 
gu further or other relief asthe Court should think fit. 

å on I A 
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During the hearing of the suit, it was asked that the plaintif might be 
allowed, in case the Court thought she was not entitled to the-inheritance as 


Rörsmi DASI claimed, to put in a claim for maintenance, and to raise an issue as to the 
Kaparnara amount thereof. The defendants objected to this claim, it not having been 


` 


Groen, 


preferred either in the plaint or written statement, and the Court refused it. 


Mr. Bonnerjee (Mr. Ingram with him), for the plaintiff, contended that the 
plaintiff was entitled to inherit from her brother. According to the principle 
laid down by Mrrrer, J., in the case of Guru Gobind Shaha Mandal v. Anand 
Lal Ghose Mazumdar (1), those who could confer spiritual benefits on the de- 


‘ceased were entitled to inherit, and a sister could confer spiritual benefits on 


her brother. . 


Mr. Creagh (Mr. Piffard with him), for the defendants, contended that by 
Hindu law, a sister could not inherit from her brother, but the property would 
go to the paternal uncles and cousins, and that a sister could not confer spiri- 
tual benefits on her brother. He referred to Shama Churn’s Vyavashta Dar- 
pane 226, and the cases there cited, and to Ramdyal Deb v. Mussamut Mag- 
nee (2), Kalee Pershad Surma v. Bhatrabee Dabee (3). 


Mazxpsy, J.—In this case the question which is raised for my decision is 


whether the plaintiff, as sister of Khetiramohan, is entitled, under the Hindu 


law, to succeed to his property in preference to Khettramohan’s uncle, his 


uncle's son, and his uncle's grandson, who are the defendants. Mr. Bonnerjee 


who appears for the plaintiff, has very candidly and properly admitted 
that the direct authorities on the point are against him. I expreas no opinion 
whatever whether those authorities are correct or not. But Mr. Bonnerjee 
maintains that the recent exposition of the law laid down in the case of Guru 
Gobind Shaha Mandal v. Anand Lal Ghose Mazumdar (1), has introduced a 
principle of inheritance, which, if applied to this case, would shew that those de- 


cisions were based on a misconception of the law. As I before said, whether they 


are so or not, I express no opinion whatever. It seems to me that that question 
ought properly to be raised not here, but before the appellate Bench. I think 


that sitting here I should follow the principle laid down in more than one case, 
and espevially in the case of Raj Koonwaree Kirpa Mayee Dibeah v. Rajah 


Damoodhur Chunder Deyd (4), and that I ought to hold that a sister is not 
the heir of her brother; that being so, the plaintiff must fail in this suit, 
which is a suit for a partition, The suit is dismissed with costs on scale No. 2. 


l Attorney for plaintif: Mr, Watson. i 


Attorney for defendant: Mr. Leslie. 


| (0) 5B. L Ra, 15. (8) 2 W. R., 180. e 


` (2) LW. Ba 227, (4) 7 Sel. Rep,, 192, 
z i °. 
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Before Mr. Justices Loch and Mr, Justices Markby. 
Ix rue ararrer or RAMDYAL SING* 


Act XX of 1865, s. 84—Conviction by a Magistrate for practising as a Mookhtar in the Reve~ 
nue Court without a Certjficate—Jurisdiction. 

Reference.—Mr. D. M. Testro, Assistant Magistrate of Khoordah, has fined 
the appellant, under section 34 of Act XX of 1865, for practising as a Reve- 
nue Agent in the office of the Assistant Oollector of Khoordah, without having 
the certificate required by the Act. 

This order appears to me to be illegal, as such a fine could only be imposed 
by the Revenue officer in whose Court the appellant practised. I therefore 
forward the papers of the case, in order that the sentence may be set aside as 
illegal. ` 
Order of the High Court. 

Locs, J.—Wo think that there has been a formal error on the part of the 
Assistant Magistrate in transferring this case from the Revenue to the Crimi- 
nal side of his Court, and trying itin his capacity of Assistant Magistrate and 
not in that of Assistant Collector. This error, however, does not appear to be 
material, as Mr. Testro is both Assistant Collector and Assistant Magistrate, 
and the offence was committed before him in the former capacity, and as Assist- 
ant Collector he might have disposed of the case. The error, we think, may 
be rectified by his drawing up a fresh order in his capacity of Assistant Collec- 
tor and filing the proceedings in the Revenue side of his office. 


Before Mr Justice Norman. 
ROBERT LACHLAN anv oruzas v. SHAIK ABDULLA, 
. Plaint—Signature and Verification—Practica, 


Where the plaintiffs described themselves as lately carrying on business under the 
name of C. and Co., Xeld, that there was no irregularity in the plaint being signed 
by O. and Co., and verified only by A. B., one of the partners, 


Tams plaintifs in this suit were Robert Lachlan, Thomas Greenhill, and 
Arthur Bois, lately carrying on business in co-partnership at Dharramtolla, 
in Calcutta, under the style and firm of Cook and Co., and the plaint was 
signed “ Cook and Co.” and verified by Arthur Bois alone. 


Mr. Ingram, on behalf of the defendant, applied, on notice, to have the 


* Reference to the High Court, under section 484 of the Code of Criminal’ Pro- 
ced e Sessions Judge of Cuttack, under his letter No. 251, dated 28th Sep- 
temper 1870, 

e 
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plaint taken off the file. He contended that, under section 27, Act VII 
of 1859 (1), the plaint ought to be subscribed and verified by all the partners. 
If only one partner knew all the facts of the case, he ought to have obtained 
the permission of the Court to subscribe and verify alone under section 28 (2). 
Besides, in this case, the partners say they lately carried on business in 
partnership, consequently the firm of Cook and Co. did not exist as far as 
the plaintiffs were concerned; and the simple signature of Cook and Co. was 
therefore not sufficient. Supposing the statements in the plaint were all false, 
the defendant would not be able to prosecute any of the plaintiffs, except Bois. 


The Advocate- General (offg.) contra was not called upon. 


Norman, J.—In this case the plaint has been admitted, and supposing 
there were any irregularities in the subscription and verification, I certainly 
would not take it off the file now. But it seems to me that there are no 
such irregularities as supposed by Mr. Ingram. It has been the practice 
of this Courtin a suit brought by a firm to allow a member of the firm to 
subscribe and verify the plaint; and even if it were a wrong practice, which I 
do not think it is, I should be disinclined to interfere with it. As regards the 
objection that the firm of Cook and Co. does not exist as far as the plaintiffs 
are concerned, the old firm continues to exist go far as it 1s necessary for the 
winding up of its business. For that purpose the members of a partnership 
are entitled to use the name of their late firm so long as the partnership 
has not been wholly wound up. I think the name of Cook and Co. has been 
properly used. [Mr. Ingram—It does not appear it has been used by any 
member of the firm.] Norman, J.—If it has not, the signature is a forgery. 


Application dismissed. 
Attorneys for plaintiff: Messrs, Pittar and Camell. l 


Attorney for defendant: Mr, Dover. 


- (1) Act VIII of 1859, 8, 27.—" The plaint 
shall be subsoribed by the plaintif and 
his pleader (if any), and shall be verifled 
at the foot by the plaintiff in the manner 
following, or to the like effect: I, A. B., 
the plamtiff named in the above plaint, 
do declare that which is stated therein is 
true to the best of my information and 
belies” 

(2) dd VHI of 1859, s. 28,—“If the 
plaintiff, by reason of absence, or for other 
good cause, be unable to subsoribe and verify 
the plaint, the Court may allow the plaint 


to be subseribed and verified on behalf of 
the plaintiff by any person whom the 
Court may consider competent to make the 
verification, In suits by a Corporation or 
a Company authorised to sue and be sued 
in the name of an officer or trustees, the 
plaint shall be subscribed and verified on 
behalf of the Corporation or Company by 
any Director, Secretary, or other prin- 
cipal officer of the Corporation or Company 
who may be able to depose to the facts of 
the case,” 


“~L l 
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Befors Mr. Justice E, Jackson and Mr. Justice Mitter, 


MAHARAJA DHIRAJ MAHTAB CHUND BAHADUR (Derzxpanr) v. SHAGOR 
KUNDU (Puaintirr).* 


Jerisdiction—Special Appeal—Interference by the High Court in a Case cognizable by the 
Small Cause Court—Act XXIII of 1861, a. 18, 
In a suit cognizable by the Small Cause Court, and in which no special appeal lies to the 


High Court under Section 18, Act XXTI of 1861, the High Court exercised their extra- 
ordinary powers and dismissed the suit. 


Tap plaintiff at a sale held in execution of a decree passed in favor of the 
defendant, purchased the right, title, and interest of the judgment-debtor of, 
and in, a certain parcel of land. At the suit of a third party, it was declared 
that the judgment-debtor had no right in the property sold. The plaintiff 
brought the present suit against the defendant for recovery of rupees 63-2, 
being the amount paid by him into Court for the purchase of the property sold in 
auction, and taken out therefrom by the defendant in satisfaction of his decree. 

The defence set up was that the plaintiff was not entitled to a refund of the 
purchase-money as he should have used due diligence before his purchase 
in ascertaining the right which was to be sold. 

The Moonsiff passed a decree in favor of the plaintiff. 

On appeal, the Subordinate Judge confirmed the decree of the lower Court. 

The defendant appealed to the High Court. 


Baboo Rashbehari Ghose for the appellant. 
The judgment of the Court was delivered by 


Jacxson, J.—We think the judgment of the lower Appellate Court ought 
. not to be allowed to stand. 

In this case, the plaintiff had, in execution of decree, purchased the rights and 
interests of his judgment-debtor in a certain jote. Subsequently, in the 
course of proceedings in the Civil Court, it was determined that the said judg- 
ment-debtor had no rights and interests whatever in that jote, and the plain- 
tiff, as purchaser, accordingly, obtained nothing by his purchase. He has now 
brought this suit to recover from the decree-holder the price which he paid 
at the auction sale. ` 

Both Courts have decreed the claim, They seem to rest their decision upon 
the case of Greesh Chunder Pottar v. Sookhooda Moyee Dabee (1), but this 


* Special Appeal, No. 211 of 1870, from a decree of the Subordinate Judge of East 
Burdwan, dated the 80th November 1869, affirming a decree of the Moonsiff of that 
district, dated the 18th July 1869, 


D> aaa (1) 1 W. By 65, 


81 
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1870 decision, in the first place, is by no means analogous to the “ease, and in the 
“Wianaraza next place, the decision itself was set aside by the Full Bench decision in Sow- 
EAS damini Chowdhrain v. Krishna Kishor Poddar (1), ard it is quite clear that the 
Cuuxp Bana- purchaser at suchan auction sale is at liberty to purchase or not as he chooses, 
Pa that the maxim of caveat emptor most thoroughly applies, and that he has no 
Bre acs claim as against any person for his own act in purchasing certain property as 
* the rights and interests of a judgment-debtor, even if it should afterwards turn 
out that that property did not belong to the said judgment-debtor. 
We bave no doubt whatever that, upon the law of the case, the decision of 
‘the Judge ought to be set aside, and the special appeal to this Court allowed. 
Some contest has been raised before us as to whether a special appeal lies in 
this case; but whether it is so or not, we think this is a case of that sort that 
we ought to set aside the decision under our extraordinary powers, even if we 
could not interfere in special appeal. 
We set aside the decision of the Judge, and dismiss the plaintiff’s suit with 


costs. 


()4B L R, F. B, tt. 
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CIRCULAR ORDER No. 12. 
To 


ALL CIVIL JUDGES AND JUDICIAL COMMISSIONERS, 
Lower AND EXTRA REGULATION PROVINOES. 


Dated Calcutta, the 27th May 1870. 


Tux Court deem it expedient to direct all Zillah Judges and 


HIGH COURT, éo., Judicial Commissioners, when 
oe preparing the lists of Pegns to 

ane ae oe. be appointed under the Court.. 
: Yous Jo 2, Fees’ Act, to take into consider- 
: es, ation the claims of the Revenue 


Peons who have been thrown out of employment by the trans- 
fer of rent suits to the Civil Courts and, when persons so situ- 
ated appear to be qualified by past service and character, to give 
them a preference over other candidates, 


By order of the High Court, 
(Sd) J. & CARSTAIRS, 
Offg. Registrar. 
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1870 i CIRCULAR ORDER No. 13. 


Couar LO 
OapaRi, ALL ZILLAH JUDGES, JUDICIAL COMMISSIONERS, 


AND JUDGES OF SMALL Cause Courts. 
Dated Calcutta, the 4th June 1870. 


For the information and guidance of Zillah Judges and Judi- 


cial Commissioners, the High 
HIGH COURT, &o., 


Crvi, SIDE. Court notify the following rule, 
Present: . . e 
‘he Hon. Bir R. Conch Kt, which has just been framed in 
The Hon. G. Loch, 7 Tee | order to facilitate applications 
p ET pe yle 30m, for the exercise of the powers of ` 
: . B. Phear, 


superintendence vested in this 
Court with reference to cases be- 
fore the Courts of Small Causes in the interior. 

2. The several Zillah Judges respectively will be appointed 
Commissioners for the purpose of taking the requisite affidavits 
or declarations referred to in the rule. 

By order of the High Court, 


(84.) J. S. CARSTAIRS, 
Offg. Registrar. 


RULES. 


` ANY party affected by a decision or order made in any suit by 
a Court of Small Causes within 


er e the jurisdiction of the High 


| The Hon. Sir Re Couch, Kt, i s Conrt of Judicature at Fort . 
The Hon. G. Loch, William in Bengal, who may be 
a Die E fatio desirous of applying for the ex- 
eee Juges. ercise of the powers of superin- 


tendence vested in the High 
Court by Clause 15, 24 and 25 Vict., Cap. 104, and who may 
be unable to appear personally, or by Vakeel, before the said 
Court, may present a petition, addressed to the High Court, in 
the Court of the District Judge, whereto such Ceurt of Small 
Causes is subordinate, for the purposes of Section 22 of the Court 
Fees’ Act, 1870. 

Such application must be presented by the party in person, 
(unless such party be a female who is by law exempted form 


. 
e 
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personal appearance in Court) must bear the proper Fee Stamp 
(Schedule II, Act 1 (d), Court Fees’ Act, 1870), and must be 
accompanied by an affidavit, setting forth the facta on which the 
petition is founded, to be sworn or solemnly affirmed, as the case 
may be, before the District Judge, who will be appointed a Com- 
missioner for that purpose. 

The party must also deposit in the District Court the amount 
requisite to defray the expense of transmitting the petition, and, 
if need be, the record to the High Court. 

The District Judge, on receiving such petition and affidavit as 
aforesaid, when such costs of transmission have been paid into 
Court, shall transmit the petition and affidavit to the Regis- 
trar of the High Court, under the seal and signature of the 
District Court. 

(S4) J. 8. CARSTAIRS, 
Offg. Registrar. 


CIRCULAR ORDER No. 14. . 
To 
ALL CIVIL JUDGES. 
Dated Calcutta, the 7th J une 1870. 


Dovusts having arisen as to what should be shown in column 2 


of Form C prescribed by Cir- 
HIGH COURT, £o., 


Orv Sipe. cular Order No. 24 of 19th 

. The Hon. Sir R. Gone ‘Kt, , June 1866, and the practice of 
Tho Hon. G. Loch, Y Terios different districts in respect to 
k TAA BF Eon, this Return not being uniform, 

me eRe ait the Court deem it necessary to 


direct that column 2 of the 
Form should be read as with the words “requiring registration ” 
added to the heading, and that the Returns of each Civil Court 
in the district, though separately shown, should not exhibit 
the details of, the several cases included, but only the aggregate 
number according to the headings. 


By order of the High Court, 
(Bd) J. 3. CARSTAIRS, 
= Offg. Registrar, 


> “ 
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1870 .* , CIRCULAR ‘ORDER No.:15. 
CrnevbsR To ane y 
RDERS. ** ALL ZILLAH Jupens, JUDICIAL COMMISSIONERS, 
a pen ` anp MAGISTRATES. 
> ie » Dated Calcutta, the 13th June 1870. 


‘Tue Court direct that the Statements of Business; Civil and 


5 Criminal, for the current quarter 
HIGH COURT, &o., 


CIVIL AND CROIINAL SIDES (April, May, and June, 1870), 
Present: 
The Hon. Sir R, Couch, Kt - be not submitted until new forms 
the Hin. G. Loch, ‘Chigy Juation of returns, now under prepara- 
4 "E Y Bayley, i tion by the High Court, are 
K J. B. Phear, Judges. supplied. 


- By order of the High Court, 
(84) J. 8 CARSTAIRS, 
Offg. Registrar. 


CIRCULAR ORDER No. 16. 


To 
ALL CIVIL JUDGES AND JUDIOIAL COMMISSIONERS, 


Dated Calcutta, the 17th June 1870. 


Tue Court direct that all future applications for printed or — 
lithographed forms required by 
the Judges of various grades be 
The Hon. Sir R. Conch, Ko putia made to the Superintendent of 
The Hon. G. Loch, Stationery, who has received 


m onie AEE 9 uges instructions to supply only such ` 


forms as have been approved by the High Courte , 

2. The Superintendent of Government Printing has also been 
instructed to receive no applications except from the Superin- ° 
tendent of Stationery. 

3. Indents from Subordinate Judges and Moonsiffs are to be 
submitted through their superiors. 

4, Any Judge who desires to propose any form not in general 
use for adoption in the Civil Courts will be at liberty to address 
the Court upon the subject. ` 

By order of the High Court, 
(Bd) - J. 8. CARSTAIRS, 
Off. Registrar. . 
e 


HIGH COURT, &o., 
Cva 8 
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CIRCULAR ORDER No. 17. , 


1 1 


ALL Civil JUDGES AND JUDICIAL COMMISSIONERS. ? 
a Dated Calcutta, the 23rd June 1870. 


As there is reason to believe that it is becoming a practice 


for applicants for certificates un- 


maz copr , ÈC, der Act XXVII of 1860 and 

Tho Hon. Sic. Geek Ks, Ohigf K Act XL of 1858 to;refrain, from 

The Hon. G. Loch, taking out the certificates after 
„ÉV. Bayley, 

K Louis Ey n, the Courts have passed orders 

k gi Judges. for the issue of such, and to take 


out instead only certified copies 
of the said orders, thereby occasioning a loss of stamp revenue, 
the Court direct that no copies of the judgment or decision of 
the Courts in certificate cases be granted unless the certificate 
has been previously issued. 


By order of the High Court, 
(8d.) J. 5. OARSTAIBS, 
Offf. Registrar. 


CIRCULAR ORDER No. I8. 
To. 


ALL CIVIL JUDGES AND JUDICIAL COMMISSIONERS, 


. f Dated Calcutta, the 23rd June 1870. 

HIGH court, ia THE following rules are issued 

Crvr Sive. in supersession of those pre- 

The Hon, G. Loch, scribed by Circular Order No. 7, 

» Don's. Jekson, dated 16th July 1869, which is 
udges. hereby cancelled :— 


I.—All applications for information, or for unauthenticated 
copies of papers or documents, shall be made at a place and to 
the Officer designated by the Zillah Judge for that purpose, 
between the hours of 12 and 2. 

II. —The Officer to be so designated shall be either the Record- 
keeper or auch other paid Ministerial Officer of the Judge’s 

B—2 
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Court as can be spared; the Officer taking the duty on each day 
shall be noted by the Sherishtadar in the Office Diary. 

IIL.—The applications shall be on a printed Form A, in dupli- 
cate, to be obtained from the Nazir at the price of 1 pice or 4 
anna per sheet. The applicant is to present it with the duplicate, 
spaces reserved for the date, his name, and residence, and the 
particulars of the information required filled up. The Officer 
receiving such application is to enter, in duplicate, in the first 
column, the consecutive number, and in the fifth column his 
signature. If he can furnish the information at once, he will 
note the same on the upper portion of the form in the column 
for remarks, and make that part over to the applicant, taking the 
latter’s receipt in the column for remarks in the lower portion, 
which will be retained and recorded in the Office. If he cannot 
furnish the information at once, he will enter, in duplicate, in the 
fourth column of the form, the date by which the information can 
be furnished. The upper and lower portions of the form, with 
columns 1, 2, 3, 4, and 5 thus filled up, will then be separated. 
The lower part will be made over to the applicant with a direc- 
tion to return with it at the time fixed. The upper portion will 
be passed on to the Amlah to whose Department it pertains, who 
will enter in the column for remarks the necessary information, 
and return it to the Receiving Officer before the time prescribed. 
On the applicant’s re-appearance, this upper portion bearing the 
information will: be made over to him, and the lower portion 
bearing his dated receipt in the column for remarks me be 
taken from him and recorded in the Office. 


IV.—Applications for copies of any papers or documents shall 
be, in like manner, received by the ” 

under the su ed Circular shoul same Officer, and shall be in the 
unbound and opened, and the separate 


sheets should be made over to the Nazir Form B, which will be obtain- 
for sale. able in loose sheets* in the same 


way and at the same cost as Form A. Every such application 
shall be numbered consecutively as received, and the body or 
main portion of the form shall be passed on into the Office with 
a memoradum stating the date and hour by which the copy is to 
be ready, and a corresponding note shall be invariably made on 
the counterfoil, which is to be returned to the applicant. 

o 


*N.—The books of these forms supplied 


+ 
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V.—Care will be taken to have the copy ready in each case 
by the time fixed, before which it will, with the body of Form B 
attached to it, be handed back to the Record-keeper or other 
Officer, who, on the original applicant’s appearance with the 
counterfoil, will make over the* copy to him, taking his receipt 
for the same in the last column of the form for remarks, in which 
the date of such receipt will also be noted. These forms will 
then be recorded in the Office, filed in the order of their admis- 
sion in a separate series for each month. At the close of each 
quarter they will be examined by the Sherishtadar, who will 
bring to notice any irregularity or unpunctuality that may be 
apparent in the Department. At the end of the year, the Judge, 
after satisfying himself as to the working of the Office by an 
inspection of the forms recorded during the year, may order 
their sale as waste paper, or direct their destruction. 

ViI.—The Judge is to license as many Copyists to be selected 
as far as practicable from the Apprentices in his Office,—regard 
of course being had to their efficiency,—as may be required for 
the purpose of supplying all applicants with copies without incon- 
venient delay ; and no one but a licensed Copyist is to be employ- 
ed in the preparation of copies. Copies are to be paid for at the 
rate of 1 anna for every hundred words in the Vernacular, and 
of 2 annas for every hundred words in English, four figures 
counting as one word. On each copy the amount of the fee 
received is to be noted as follows : 

. Number of words 

(English or Vernacular) 

in the copy, at 


anna per 100 words, is n Rs 000 
Received Payment, 
(Sd.) A. B., 


Licensed Copyist. 


VII.—-Copies of maps and plans cannot be supplied from the 
Judge’s Office, but application should be made to the Offices 
where the original maps are deposited. No copy of a copy shall 
be supplied without express sanction of the Judge. 

VIIL.—The number of Copyists licensed should not be greater 
thap, Will admit, ‘under ordinary circumstances, of each Verna- 

e 
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1870 cular Copyist earning at least Rs. 12, and of each English 
patie Copyist earning at least Rs. 20, per month. Each Copyist is to 
keep a register showing his receipts, which he is to qubmit once 
a month to the Judge, who will thus be enabled to regulate the 
Establishment of Copyists, and to'reduce the number, if required, 
with reference to the provisions of the preceding rule. The 
Judge may, under pressure of work, depute to his Sherishtadar 
the duty of examining these registers; but he is, under no cir- 
cumstance, to omit doing so himself at least once a quarter, and a 
certificate of his inspection of these books is always to be inserted 

in the Annual Report. 

IX.—A fee of 8 annas shall be charged for searching. No 
fees are to be required or paid for searching or copying papers 
wanted by public Officers for public purposes. 

&.—A book is to be kept by the Record-keeper, in which all 

` gums received on account of searching are to be entered. - These 
sums are to be handed over daily to the Nazir, and by him paid 
into the Treasury to the credit of Law and Justice, under such 
heading as the Government may direct, once a month, or oftener, 
if, with regard to the amount received, this should be necessary. 

XI.—The record rooms are not open to the public generally, 
but public Officers of the district (including Sherishtadars) and 
Pleaders may enter the record room and examine the record of 
any case in the presence of the Record-keeper or one of his 
Assistants. Pleaders, before making such examination, should 
pay the fee prescribed by Rule IX. 

XIL.—Loose sheets of Forms A and B should be indented for 
on the Superintendent of Government Stationery. Either 
English or Vernacular forms may be thus indented for, as trans- 
lations of Forms A and B in Bengali and Urdoo have been sent 
by the Court to the Superintendent. 

_ These rules are only experimental, and the Court will be glad, 
therefore, to have a report at the end of the year as to how they 
have worked, and whether or not the fees and charges fixed re- 
quire alteration. ‘ 

By order of the High Court, 
(Sa) J. 8. CARSTAIRS, 
Offs. Registrar- 
® 
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ation required. 





of AppHcant. 


No. and |Name and Residence] Nature of the inform- 
of Applicant. 


NOTE ON BACK.—These forms may be procured from the Nazir of the 
Court at 1 pice per single form, or 100 for a Rupee. 
The person applying for information is to fill up Columns 1 (except the 
No.) 2, and 8, and present it to the Officer appointed to receive such applica- 
tions, Who, if the information required cannot be immediately supplied, will 
fill ap, tear’ off, and return the bottom part of the form to the applicant. $ 
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: 
i 


“guumyoo $ 
-eid e917 04) du 
my oqa OTE 


















-dde Sutateoor 
JO jo ems 


‘ridon JO oun yg 





"Epua oq puar 
fdoo uqa omj, 














“punog oq 
0} a nonsonb uf 
aodud eq} oloya 
suomimieg 10 
OBO Jo ou 





“poly tva t0“pumoy 
eq 0} Bt oded 
ous qorqa ar Jor 
spasooid J0 omo 





*pormber st £doo 
oy? qorqa jo ‘aod 
-ed Jo uoRDoypedg 
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‘yuwonddy jo 
uogduosoq pur 
‘come ppoy ‘OWEN 





“uonserddy jo 
oye pus JequinyT 
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at 


on the 


hed by 


arnis 


Copy required will be fi 


Signature. 





B. (COUNTERFOIL.) 


È 
hn 
[or 
S a 
Q 

48 
3 2 
ag 
db 3 
2 y 
D 

Ba 
D 
a 
a 


Date of receipt of application. 


Name of Applicant. 


NOTE ON BACK.—These forms may be procured from the Nasir of the Court at 1 pice per singlo 
torm, or 100 for a Rupee. 
The person applying for a copy 1s to fill up Columns 1 (except the No) 2, end 3, and present it to 


the Officer appointed to recervo such applications, who will pass it on to the proper Officer. 


VOL. V.] - HIGH COURT RULES, &c. 
CIRCULAR ORDER No. 10. 


To ALL Sessions JUDGES. 
Dated Calcutta, the 12th July 1870. 


Tux 4th and 5th Clauses of the Circular Order No. 5, dated 

12th July 1867, are hereby res- 

HIGH COURT, ð; cinded, and in lieu thereof, the 
PREA Pe ets Kt, following rules are prescribed f 

ANNS Chief Justice, So long as the existing stock of 

» H. Y. Bayley, , Statements No. 3 and No. 4 may 

» 7 es on, last, returns in those forms shall 

n ‘Bir. P. a oo continue to be submitted by the 

Courts of Session. But instead of 

the abstract or description of each case required by the above- 

mentioned Clauses to be written on the reverse side, the 

Judges will submit only such remarks (if any) as they may 

consider necessary in each case. 
Provided, however, that the Judges shall always state, on the 
back of such form, the grounds on which any person punishable 


with death has been sentenced to any punishment other than’ 


death (Section 380, Code of Criminal Procedure.) 

And the Court desire that Sessions Judges will state in the 
same place the reasous which have prompted a specially light or 
specially severe sentence in any particular case; and also the 
reasons of any difference of opinion between the Judge and 
the Assessors or Jury. 

When the stock of these forms has been exhausted, the 
Judges will submit, instead of Statements Nos. 3 and 4, a new 
Statement No. 3 in the accompanying form, in which the case 
of every accused person awaiting trial at the commencement of 
of the Sessions shall be entered. 

The column headed Verdict, &c., shall contain a statement 
whether the accused was tried with a Jury or Assessors, and 
the verdict or opinion, specifying whether such verdict or opi- 
nion was unanimous, or, if not, the particulars of such difference. 

When the accused person has been acquitted, the Judge shall 
specify in the column of remarks when he considers the Magis- 
trate to have committed without sufficient grounds. 


By order of the High Court, 
(S4.) J.S. CARSTAIRS, 
Offg. Registrar. 
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CIRCULAR MEMO. No. 4. 1870 
Ro i Gincuras 


e q : 
ALL CIVIL AUTHORITIES IN THE LOWER PROVINCES. 7 


a 


Dated Calcutta, the 12th July 1870. 


Tue Government of Bengal having been pleased to exempt 
HIGH COURT, éo, the twelve Chiefs and Landholders 

Cea Sipe, of the Chota Nagpore Division, 

The Hon. G. Loch, Judge. mentioned in the annexed statement, 

A from personal attendance in the 


Civil Courts, the High Court direct that their names be included 
in the list prepared under the provisions of section 22, Act VIII 


of 1859. 


By order of the High Court, 
(Sd.) J. 8. CARSTAIRS, 


Offg. Registrar. 


NAMES OF CHIEFS EXEMPTED FROM PERSONAL APPEARANCE, 


LowARDuGGAH. 


a 


Lall Opendro Nath Sahee Deo, nephew of the late Maharajah of Chota Nagpore. 
Lall Mokund Nath Sahee Deo, Nephew of the late Maharajah of Chota Nagpore, 
fhakoor Inder Nath Sahee Deo, of Govindpore, cousin of the late Maharajah. 


` 
. MAUNBHOOM, 


Rajah Nilmoney Singh Deo of Pachete, 


` SINGBHOON, 


X Rajah Chukerdhyr Singh Bahadoor of Seraikellah. 
” Thakoor Rughoonath Singh of Khursowan. 


QURJAT on POLITIOAL ESTATES, 


Rajah Bendessures Persad Singh Deo Bahadoor, 0. S. I., Rajah of Oodyepore and manager Suae 
of Sergoojah. 
Lall Mohessuree Persad Singh Deo, his cousin 
+ Lall Joypal Singh Deo, his uncle. , 

Rajah Protab Narain Singh Bahadoor of Jushpore. 
Rajah Rughoonath Seekhur of Gangpore. 

Tekait Dyanidhi Deo, his son, manager of Bonaie, 

è È 


B—3 
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CIRCULAR MEMO. No. 6. 
To 


ALL IVIL AUTHORITIBS IN THE LOWER PROVINCES. 
Dated Calcutta, the 23rd July 1870. 


Tue Government of Bengal having been pleased to exempt 
Rajah Rajendro Narain Deb Baha- 
“BIGE COURT, Sts door, of Shobha Bazar, Calcutta, 
from personal attendance in the 
Civil Courts, the High Court direct 
that his name be included in the list prepared under the provi- 
sions of section 22, Act VIII of 1859. : 
By order of the High Court, __ 
(Sa) J. 8. CARSTAIRS, 


Offg. Registrar. 


Present: 
The Hon. G. Loch, Judges. 


CIRCULAR No. 19. 
To 
ALL CIVIL ÅUTHORITIES, LOWER PROVINCES. 
Dated Calcutta, the 29th July 1870. 


Ir is hereby notified, for the information and guidance of all 


HIGH COURT, &o., Civil Judges subordinate to the 
oe ae High Court, that the Government 
The Hon. G. Loch, of India, in the Home Department, 
» H. Y, Bayley, es ; 
” ‘Louis 8. ta on, has,* in accordance with a proposal 
Judges, 


of the Court, authorized all Zillah 
Judges in the Lower Provinces, to transmit by post, franked as 
On Her Majesty’s Service, the processes issued in all cases ap- 
pealed either to the High Court or to Her Majesty in Council. 

2. It is to be understood that the processes thus issued under : 
frank should not be registered. If registered, they must be pre- 
paid for by stamps. 

By order of the High Court, 
(84) J.8. OARSTAIRS, 
Ofg. Registrar. 


* Vide Letter from Under-Secretary, Government of India, Home Departmapt, to the 
Officiating Junior Secretary, Government of Bengal, No. 912, dated 28th May 1870. 
. s e 


VOL. V] i HIGH COURT RULES, ‘&c. 
CIRCULAR N o. 20. 
To 
CIVIL AND Sessions JUDGES. 


Dated Calcutta, the 1st August 1870. 


ALL Judges of A districts* are requested to report the 


HIGH COURT, &c., occurrence of any vacancy in the 


Giyin Sie. office of Serishtadar, with a view to 

The Hon. Loch, 5 the claims being laid before them of 
> o Lows 3, Jackson, those Serishtadars now in B dis- 
Judges, tricts, who were Serishtadars of 


Zillah Courts when the rule of classification was introduced, such 
Officers, in the opinion of the Court, which has received the 
concurrence of His Honor the Lieutenant-Governor, being en- 
titled to priority as candidates for appointment to the{districts to 
which the larger salary has been attached, and being, therefore» 
eligible by preference until the whole class has been exhausted. 

2. The Judges of districts in Class B, whose Serishtadars 
held office before the classification was introduced, are requested 
to return the names of such Officers, stating the date of appoint- 
ment and the districts in Class A to which, on the occurrence of 
‘@ vacancy, they would desire to be transferred. 

3. On receipt of these Returns, the several, Judges of A 
districts will be furnished with a Roll of the Serishtadars who 
would be candidates for transfer to their respective districts on 
the occurrence of a vacancy. 


By order of the High Court, 
(Sd.) J. 8. CARSTAIRS, 


Offg. Registrar. 





* 24-Pergunnahs, Jessore, East Burdwan, Hooghly, Cuttack, Chittagong, Tipperah, 
Backergynge, Dacca, Mymensingh, Sylhet, Rajshahye, Rungpore, Patna, Barun, Gya, 
Tirhoot, Bhaugulpore, Puneah, and Moorshedabad, 

. 
Sle : 
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1870 CIRCULAR MEMO. No. 6. 
Crovan LO $ 
ORDERA, ALL CIVIL JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 3rd August 1870. 


Tas attention of Judges of all grades is called to the orders of 


HIGH COURT, é0,, the Government of India in the 

Orvat Bipa: Financial Department, contained in 

The Hon. G. ae the Circular No. 1547, dated 30th 

» * Lonis 8, Jackson, June 1870, which is re-printed 
Judges. below: 


“ Whenever there are two routes available for transmission of official correspondence 
between any two Indian Post Offices, ù e, one by Mail Steamer and the other by inland post, 
it should be borne in mind that, ordinarily, unless the despatches are marked for transmis- 
sion by the Mail steamers, they will be liable to be sant by the inland post. The de- 

° spatching office should, however, use ite discretion in marking them, inasmuch as the Indian 
Post Office Department having to pay over to the London Post Office the sea postage on 
covers sent by Britash Mail Steamers, an actual extra charge 18 involved in sending letters 
by that 1oute. When letters are so marked, the steam postage should be prepaid,” 


By order of the High Court, 
aa (Sd.) J.8. CARSTAIRS, 
Offg. Registrar. 


> 


CIRCULAR ORDER No. 12. 


To 
ALL Sessions Jup@xus, LowER PROVINOES. 
Dated Calcutta, the 4th August 1870, 
As it appears that much di- 
MIGU GOUET, #0 versity of practice exists in res- 
R E ea pect of filling up the return of 
» H V. Bayley, “ Other Applications” in Session s 


iy. Lonis eee Statement No. 1, the following 


general rule on that head is to be 
observed :— 

Only substantive applications to the Court in which the Court 
is asked to make some order are to be included; but not mere 
“ Urzees” by way of return to an order, summons, or process, 
as from persons summoned as Jurors or Assessors, nor communi- 
cations from Ministerial Officers, nor (as reported to the Court 
in one instance) written applications from the Govefnment 


VOL. V.J HIGH COURT RULES, &c. 


pleader when he appears to conduct the trial in Sessions cases. 
Such applications are quite unnecessary, as it needs only to be 
noted in the proceedings that “ ————— appeared on the part of 
Government as prosecutor.” 

Applications for authenticated copies of documents, not being 
applications under Section 440, Code of Criminal Procedure, 
are to be included. 


By order of the High Court, 
(8d) J. 8. CARSTAIRS, 
Offe. Registrar. 


CIRCULAR ORDER No. 21. 


ALL ZILLAH JUDGES IN Districts TO WHICH œ 

Acr VIII, B. C., of 1869 Has BEEN EXTENDED. 

Dated Calcutta, the 4th August 1870. 

Tae Court’s Circular Order No. 15, dated 13th June 1870, 


HIGH COURT, &o, is hereby cancelled, as the new 

Civit Sroa, Forms of Returns therein refér- 

The Hon, @. Loch, red to have not yet been complet- 

+ ZAR p Jao 0 ay ed. The Quarterly Statements 
dg 68. 


of civil business for the 2nd 
© Quarter, 1870, are to be submitted in the old Forms, 

2. It is, however, necessary that cases under Act VIII, 
B. C., of 1869 should be shown separately in the civil state- 
ments, and the following modifications of the civil statements 
have to be made for that purpose :— 


s 


( 1). A third sub-division of the headings in the first columns . 


of Parts I and III of Statement 
Sal Coe Const Claes 
Other Cases. I must be added, as per margin, 


Saee pudak Maas ai BO as regardas both original suits 
and appeals. à 


(2). In heading 15, Column 1 of Statement II, after the 
words “Act XXIII of 1861” must be sdqod: the words “ and 
Act VIII, B. C., of 1869.” 

(3). Executions of decrees under Act VIII, B. C., of 
1869” must be shown in the return of each Officer as the 9th 
heading in Column 2 of Statement ITT. 

(4). Finally, i in the table on the first page of Statement I, 
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1870 showing the attendance of parties, the details in respect of cases 
oe under Act VIII, B. C., of 1869 will be furnished under a se- 
parate heading. 
By order of the High Court, 
(Sd) J.S. CARST AIRS, 
Offg. Registrar, 


m CIRCULAR ORDER No. 22. 
(0) 


ALL ZILLAH JUDGES AND JUDICIAL COMMISSIONERS 
in Districts TO wHicuH Aor VIII, B. C., or 1869 
HAS NOT BEEN EXTENDED. 
Dated Calcutta, the 4th August 1870. 
a Tur Court’s Circular Order No 15, dated 13th June 1870, 


HIGH COURT, &a, is hereby cancelled, as the new 

oe. Sie Forms of Returns therein refer- 

The Hon, G. Loch, red to have not yet been com- 
s Eoas 8. tacky pleted. 


The Quarterly Statements of 
Civil Business for the 2nd Quarter, 1870, are to be submitted in 


the old Forms. j 
By order of the High Court, 
(à) J.S. CARSTAIRS, 
Ofg. Registrar. 
CIRCULAR ORDER No. 11. 
To 


ALL CRIMINAL AUTHORITIES IN THE 
LOWER AND Extra REGULATION PROvVINOKS. 
Dated Calcutta, the 4th August 1870. 
THE Court’s Circular Order No. 15, dated 13th June 1870, 


HIGH COURT, &c., is hereby cancelled, as the new 
pppoe Forms of Returns therein referred 
The ro = V. Bayley, to have not yet been completed. 


2. The Quarterly Statements 
of Criminal Business for the 2nd Quarter, 1870, are to be sub- 
mitted in the old Forms. 


By order of the High Court, 
(Sd) J.S. CARSTAIRS, | 
"Off. Registrar, 


VOL. VJ HIGH COURT RULES, &c. 
CIRCULAR ORDER No. 23. 


ALL CIVIL JUDGES, LOWER PROVINCES. 
Dated Calcutta, the 5th August 1870. 


Tue Court direct that, when Police Officers are summoned by 


HIGH COURT, é0, the Civil Courts to give evidence, 
Crvrt SIDE. the summons be sent for service 

Present: 3 
The Hon. G. Loch, through the superiors of the 
: ane a eon. Officers concerned. The Civil 
Judges. Courts are further directed to be 


very careful to abstain from ordering the production of Police 
Station Diaries unnecessarily, complaint haviug been made of 
the inconvenience caused by such requisitions. 


t 


By order of the High Court, 
(8d.) J. 8. CARSTAIRS, 


Offg. Registrar. 


CIRCULAR ORDER No. 24. 
To ` i 


ALL CIVIL AND CRIMINAL AUTHORITIES IN THE 
REGULATION AND Extra REGULATION PROVINOES. 


Dated Calcutta, the 23rd August 1870. 


Tus attention of the Court has been drawn to the fact that, 


. notwithstanding the full and clear 
HIGH COURT, &o., 
CIVIL AND CRININAL SIDES 


directions which in each case accom- 


Present: pany processes forwarded by the 

The Hon Bir Bi Couch, Gi Justice, Calcutta Court ef Small Causes 
The Ho E a for service under Sections 29 and 
» Lonis 8. Jackson, 30 of Act IX of 1850, it very 

” oe nig ` frequently happens that the provi- 


sions of the law, in respect of such 
"processes, are not carried out by the Courts addressed. The 
High Court, in now directing that more exact attention be 
giveh to such cases in future, feel obliged to point out to the 
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1870 Subordinate Civil and Criminal Courts of all grades that failure 


C * . . . > > » 
Onoure, tO comply with instructions so explicit is quite inexcusable: 


it can only be explained on the supposition that the Judges 
or Magistrates concerned have bestowed no personal attention 
on the matter, í X 


By order of the High Court, - 
(84) J. S. CARSTAIRS, 
Offg. Registrar. 


CIRCULAR ORDER No. 25. 


To 
ALL CIVIL AUTHORITIES IN THE 


Lower Provinoes or BENGAL. 
. Dated Calcutta, the 25th August 1870. 


VERY numerous cases have come before the High Court, 


HIGH COURT, &o., in which it has appeared that the 

Cee oe power, vested by law in the Civil 

The Hon. Sr R. Couch, as Justice, Courts, of directing investigations 

ec F Ea by commissioners has been injudi- 
Louis $. i ised i joi 

; at ciously exercised in the subjoined 


particulars, namely :— 
lst.—The application for such inquiry has been granted as 
a matter of course, whether the nature of the case made such 


desirable or not. : 
2nd.—The instructions to the Ameen have not been sufficiently , 


precise. 
38rd.—A reasonable time has not been defined within which 


the return is to be made, or the Ameen has been allowed to 


exceed such time without good reason. 
4th.—The Ameens have been permitted to go into matters 


not referred to them. 
5th.—The Ameen’s report, or the oticanone to it, have not 


been properly dealt with. 
The following observations and general rules- are thertfore 


VOL. V.J HIGH COURT RULES, &c. 


issued and laid down for the guidance of the Civil Courts subor- 
dinate to the High Court :— 


The responsibility of ordering an inquiry under Section 180, 
Code of Civil Procedure, rests entirely with the Court before 
which the suit is pending, and which may order such inquiry 
when it deems a local investigation to be necessary or proper for 
the purpose of elucidating the matters in dispute or of ascertain- 
‘ing the amount of any mesne profits or damages. 


The Court, is therefore to consider, when it is moved to order 
any such inquiry, whether the nature of the case calls for that 
particular mode of inquiry; whether the application has been 
made ata proper stage of the proceedings; whether the impor- 
tance of the case warrants that expense being imposed upon the 
parties; and whether such inquiry may not be attended with a 
delay which will counterbalance the advantage to be derived 
from it, 

If the inquiry be ordered, it is necessary to define the 


points on which the report of the Ameen is required, and upon . 


which it is to be evidence; and points ought usually to be 
excluded which can conveniently, and ought to, be substantiated 
by the parties by evidence at the trial. 

A time should then be fixed for making the return, and it 
should be so fixed that the Ameen may reasonably be expected 
to comply exactly with the order; and for this purpose the Court 

may ascertain what the Ameen’s 

dated 6th Novem deig, O No % engagements are, and arrange ac- 

cordingly; and it is the especial 

duty of the Zillah Judge, by attention to the weekly returns* 

* of work submitted by the Ameens, to take care that no improper 
delay occurs in executing commissions entrusted to them. 

If the instructions have been precise, and the Ameens under- 
stand their business, they will usually keep within the bounds 
which have been set for them. __ 

It is a very common practice for the Courts to receive, and 
even to invite, formal exceptions and objections to the report. 
It will be observed that the 180th Section makes no provision 

- for ang such thing ;—‘ but it shall be competent to the Court, 
s - B—4 
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1870 or to the parties to the suit or any of them, with the permission 

idiot of the Court, to examine the commissioner: personally in-open 

Court: touching any of the matters referred to him or mentioned 

in his report, or the manner in which he-may have conducted the 
investigation.” ; 

The practice of encouraging petitions of objection leads to 
the making of charges, frequently quite unfounded, of partiality 
or corruption against the. Ameens. Vakeels who lend them- 
selves to. preferring such charges ought to be made to under- 
stand that they will have to prove them; and they should not 
be entertained unless proof of their correctness is tendered. 
The report of a commissioner should be treated, as the Code 
points out, as evidence in the cause, and should be subject, like 
the other evidence therein, to oral comment by the pleaders, 
and, generally speaking, to that only. 

In order to a more careful observance of these principles by 
the Subordinate Ciyil Courts, the following general rules are 
now prescribed :— 

I. Whenever a Subordinate Civil Court, either of its own 
motion, or on the application of any party, directs a local inquiry 
or an inquiry into accounts, the order for such inquiry shall be 
drawn up in the handwriting of the Judge of such Court, and 
shall contain the following matters :— 

1st,— Whether the inquiry is directed by the Court proprio moti, 
or upon an application, and, if on an application, from which party. 

2nd.—What the point is which requires elucidation or as- 
certainment in that particular way. i 

3rd.——Why such matter could not be proved or ascertained in 
the ordinary way by producing documents at the proper time 
and witnesses at the trial. 

4th.—The instructions given to the commissioner. 

II; Where the Court issuing such commission is subordinate 
to the Zillah Judge, a copy of such order shall be forthwith 
submitted to him, and he will-note thereon the fact of complete 
or partial compliance with the foregoing rule. 

III. In all orders for investigation by a commissioner under 
Section 180, Code of Civil Procedure, the present Circular 

Order shall be cited as well as the section of the Code. * 


VOL. V.] HIGH COURT RULES, &e. 23 


IV. The Zillah Judge in his annual report will certify the 1870 
mode in which the several Subordinate Judges have complied Cxrovtar 
with these rules. j 


By order of the High ‘Court, 
(Sd.) J. S. CARSTAIRS, 


afg. Registrar. 


CIRCULAR ORDER No. 13. 
To 
ALL CriminaL AUTHORITIES IN THE 
LOWER PROvVINOES. 
Dated Calcutta, tht 29th August 1870. 


Tur Court are of opinion that injustice and hardship may 


HIGH COURT, &o., ‘often ‘ensue from the indiscriminate 
Soe Arom, exercise by Magistrates of the 

The Hon. Sir R. Conch, (1 7 Justice, power conferred upon them by 
The Hon, G Toch, Section 432 of Act VIII of 1869, 
s Jala of refusing to permit Mooktears to 


“ Pia E 
J act and plead for accused persons 


in the Criminal Courts. 

2. The Court think fit therefore to point out to all Magis- 
trates that the terms of the above law do not warrant any 
general rule for the exclusion of Mooktears in all cases, but only 
. allow the exercise by Magistrates of a discretion in each case 
as it arises. And the Court expect that Magistrates will not, 
by indiscriminate exclusion of persons who ate invested by laiv 
with a distinct professional státus in criminal trials, deprive’ 
parties of legal aid which me could frequently obtain at 
@ moderate cost. 


By order of the High Court, 
(8d.) J. 8. OARSTAIRS, 


Bee aie 4. Olt. Rejictrr 
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Rules of the High Court of Judicature at Fort William in Bengal 
(in its Appellate Jurisdiction’), relating to the Admission of 
Appeals to Her Majesty in Council, and to the transmission of 
such Appeals to England. 


I.—Every petition for the admission of an appeal, under 
Section 39 of the Letters Patent, shall contain, amongst other 
things, an application for a Certificate either that the— 

(1) Value of the sum, or matter at issue, or of the 
property to which the claim or question relates, is 
not less than Rs. 10,000 ; 

(2) Or that the case is a fit one for appeal. 

Upon such petition and application being made, notice will be 
served on the opposite party to show cause, within the time 
specified in the notice, why such Certificate should not be 
granted; and any Vakeel who appeared for such opposite party 
in the High Court, shall be boand to accept service of such 
notice; and such service shall be binding on the client. 

If such Certificate be not granted, the petition will be dis- 
missed. 

IL—With the petition, or within six months from the date of 
the decision appealed against, the appellant shall furnish security 
for the costs of the respondent, to the extent, in ordinary cases, 
of Rs. 4,000 ; such security may consist either of cash or Govern- 
ment Securities, or of immoveable property ; or the appellant, if 
the appeal be against a judgment passed in Original Jurisdiction, 
may enter into a recognizance with two Sureties to be approved 
by the Registrar. ` 

When the security offered consists of immoveable property, 
the appellant shall file a mortgage bond duly registered, toge- 


‘ther with a specification of the Surety’s title. 


When such bond has been filed, the, Court shall direct the 
security to be tested either by the Registrar, or by the Judge 
of the Zillah Court in which the immoveable property pledged 
is situated. If the security be found insufficignt, the appellant 
shall be bound, within six weeks from the date of.an order to 
that effect, to deposit cash or Government Securities ts _ the 
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extent of Rs. 4,000, or to such amount as may raise the value of 
such security to Rs. 4,000. ” 

But in any special case, the Court may, if it think fit, on the 
application of the respondent, require security to a larger 
amount ; in no case, however, exceeding Rs. 10,000, 

ITI.—It shall be competent to the Court at any time before 
the admission of the appeal, upon cause shown, to revoke the 
acceptance of any security, and to make further directions 
thereon. 

IV.—With his petition for the admission of the appeal, the 
appellant shall deposit the sum necessary to defray the cost of 
translating, transcribing (or printing), and transmitting the 
record. Such sum shall be,—in respect of appeals from the 
Appellate Side of the Court,—either Rs. 2,000, or the sum 
certified by the Clerk of Privy Council Appeals as the probable 
cost of such transcript, and so forth, the estimate of such cost 
being prepared as directed in Rule XIIL; and in respect of 
appeals from Original Jurisdiction, Rs. 500 when the record is 
not to be printed, or Rs. 700 when it is to be printed here. 

V.—When the security has been approved and the deposit 
made for transcript, &c., under Rule LV, the Court may declare 
the appeal admitted; but if the petitioner shall not perfect his 
security and make such deposit within such time as the Court 
may direct, his petition shall be dismissed. 

VI.—After the lodging of the petition, of on the application 
of any party intending to appeal to Her Majesty in Council 
accompanied by a fee of Rs. 16, the Clerk of Privy Council 
Appeals shall forthwith prepare an estimate of the expense of 
translating, transcribing, or printing, and forwarding to the 
Registrar of the Privy Council the record of the case, including 
a margin of Rs, 500, and shall furnish such estimate to the 
Vakeel or Attorney of the appellant or applicant who shall be 
bound to pay into Court, within one month from receipt of such 
estimate, thé difference between the amount thereof and the 
amount already deposited, if any: provided that the appellant, 
within two weeks after his making payment, shall be at liberty 
to object to the estimate, and to obtain the order of the Court 
on sch objection. . 
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1870 VII.—The application for estimate shall state whether or not 
Croutan the transcript is to be printed in India. 

VIIL—Ordinarily the whole record shall be transcribed with 
the following exceptions :— 

First.—Such formal documents as are directed by Clause 2 
of Her Majesty’s Order in Council, dated 13th June 1853, 
to be excluded, and whereof the omission is to be certified 
in the second index. 

Second.—Such papers as the parties may agree to omit. 

Third.—Such accounts or portions of accounts as the Regis- 
trar or other Officer empowered for that purpose may con- 
sider unnecessary, and as the parties'may not have specifi- 
cally prayed to include by application to the proper officer 
within one month from the filing of the petition in respect 
of the appellant, and from receipt of notice in respect of the 
respondent. Provided that neither of the parties shall be 
at liberty to apply for the inclusion of any account or part 
of an account which has not been marked or endorsed as an 
exhibit under the 39th or 132nd Section of the Code of 
Civil Procedure, unless with the special leave of the Court 
on motion made for that purpose. Provided also, thatif any 
party shall apply to have included in the transcript record 
any accounts or documents which the Registrar or other 
Officer may consider unnecessary, such document shall be 
translated and transcribed as an appendix to the transcript 
with s note of the circumstance. 

IX.—All documents which are not originally in the English 
language, and which have not been translated for the use of the 
Court, shall be translated into English, and all translations made 
or used shall be revised and certified by the Sworn Examiner. 

X.—An index of all the documents included in the transcript 
shall be prepared and annexed to the record in the form now in 
use, and shall be followed by a list of all other papers, docu- 
ments, and exhibits in the cause not included in tke transcript : 
the draft of this index, instead of a Vernacular list of papers 
(as hitherto supplied), shall be furnished to the parties, who 
shall be at liberty to object thereto within three weeks from date 
of receipt. ‘ . 
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In the index and transcript, the papers shall be placed in the 1870 
following order :— CIROULAR 
. ' ORDERS, 
Plaint. 
Written Statements. 
Examination of Parties or their Agents, &c.. 
Injunctions. 
Orders.of attachment, .&c. (if any); obtained before inane 
Isgues framed (if any). 
Exhibits of. Plaintiff. 
——— of Defendant. 
Depositions of Witnesses for plaintiff: 
—— c for defendant. 
Report of Commissioner (if any) with maps, depositions, &c., 
annexed. 
Judgment and. Decree. 
Memorandum:of Appeal. 
Cross Appeal or Memo.. of: Objections under Section 348 (if 
any). 
Proceedings in Appellate Court (if any). 
Judgment and Decree of that Court. 
Appendix (if. any). 
List of Papers omitted under: Clause 2 of Her Majesty’s Order 
in Council, and ander the 8th of these Rules, 
XI:—The following charges shall be payable in respect of the 
matters specified :—- 


: Rs. A. P. 
Estimate of costs ees .. 16 0 0 
Tranelation of Vernacular porian of record, per 

1,000 wopds eos ae . « 610 8 
Examination of ditto ove 3 6. 4 
Copying. English portion of eed “for every 

1,440 worda, or part thereof ee œ. 100 


Examining ditto, for every,1,440 words, &e. ... O 8 0 
Transcribing (one copy) per folio of 72 words... 0O 2 0 
(or at the option of appellant) 


Printing (56 copies), per printed page: œ 38 8 0! 
Examination of transcript record for every 72 
words or part thereof... 010 
Ditto correction of the Press ee every 1 125 


) yords te te oe tee 10 90 
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Rs. A. P. 
Certifying two copies of printed record, for every 
10 printed or manuscript pages, or = of 10 
pages s «æ 100 
Preparation of Inder, for Ser 10 k or 
part of 10 papers . sis œ 2 0 0 


The'above rates will be subject to alteration. 

XIL—The estimate shall include these several matters, and 
be framed in accordance with the charges above specified; and 
any appellant who has filed his petition of appeal shall be 
deemed to have incurred the charge for the preparation of an 
index and estimate, whether the appeal be admitted or not. 

XITI.—If, at any time after the admission of the appeal, but 
before the transmission of the record to England, it be shown to 
the satisfaction of the Court that the security given by the 
appellant is insufficient, or it should appear to the Court that 
further payment is required for the purposes of the transcript, 
the Court may call on the appellant to furnish other and suffi- 
cient security, or to make the required payment within a time 
to be limited, and if the appellant fail to comply with such order, 
the proceediugs shall be stayed, and the appeal shall not proceed 
without an order of the Judicial Committee, and in the mean- 
time execution of the decree of the High Court shall not be 
stayed. 

XIV.—When the record has been transmitted to the Privy 
Council, the appellant may obtain a refund of the balance, if 
any, of the amount which he has paid into Court under Rules IV 
and VII. x 

XV.—The foregoing Rules shall take effect from and after 
the 15th August next, all previous rules, including those made 
by the late Sudder Court by a Resolution, bearing date 7th 
December 1858, being superseded and rescinded, and shall apply 
to all petitions now pending for the admission of an appeal to 
Her Majesty in Council as if the same had been presented on 
the said 15th day of August. 


By order of the Court, 
(Sa) J. 8, CARSTAIRS, 
The 30th July 1870. Officiating Registrar. 
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The following Rules shall apply to all Regular Appeals the value 
of which is Rs. 10,000 and upwards, which may be filed on 
and after the 14th day of November now next ensuing. 


1. Within three weeks after the date of the notice of the 
arrival of the record of the suit, the appellant shall deliver to the 
Deputy Registrar, or to such other Officer as the Chief Justice 
. may direct, a list in writing in the English language, dated and 
signed by such appellant or his Advocate or Vakeel, of such of 
the documents and depositions of the witnesses, or of such por- 
tions thereof, as he requires to have inserted in the paper-book. 


2. Any party, respondent, or his Advocate or Vakeel, may 
inspect and take a copy of such list at his own expense. 


3. Within ten days after the date of such list, each party, 
respondent, shall deliver to the Deputy Registrar, or to such 
other Officer as the Chief Justice may direct, a list in writing 
in the English language, signed by himself or by his Advocate 
or Vakeel, of such of the documents and depositions of the 
witnesses, or of such portion thereof, as he requires to have 
inserted in the paper-book. Where several respondents appear 
by one Vakeel or Advocate, one list only need be filed; and it 


will not be necessary for the respondents to set down in this list ` 


any documeit or deposition, or portion thereof, which the appellant 
has set dowi in his own list. But if any respondent considers 
that any document or deposition, or portion thereof, set down in 
the appellant’s list is unnecessary, he is required to specify the 
same in his list, and to state that he objects to the translation 
and printing thereof. 


4. If the suit has been already before the Court on appeal, the 
appellant shall so state in his petition of appeal; and each mem- 
ber of the Court shall be furnished with a copy of the paper- 
book printed on the former occasion. Nothing printed in the 
former book shall be again printed; but in the new book a 
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reference shall be made to the page in the former book in which 


bad 


5. Immediately upon the receipt of each list, the Officer 
whose duty it is to receive the same shall make and deliver to 


the party furnishing the list an estimate of the costs of tran- 


scribing, translating, printing, and preparing the documents 
and depositions of witnesses, or portions thereof, required by such 
list, excluding from such estimate the plaint, written statements, 
issues, judgment of the lower Court, and grounds of appeal; 
aud the parties furnishing the list must, within one week after 
the delivery of the estimate, deposit with the Accountant of 
the Court the amount of such estimate; and in case of any 
party failing to do so, it shall be competent to the Court to 
treat him as in default. 


6. Ifit shall be ascertained at any time that the sum de- 
posited by any of the parties will not be sufficient to cover the 
actual costs incurred in respect of the papers specified in the 
list furnished by him or them respectively, the difference shall 
be estimated by the proper Officer, and ehall, on demand, be 
paid by the party whose deposit is insufficient, and if not paid 
within one week, none of the papers required by such party shall 
be inserted in the paper-book. 


7. Ifthe sum deposited by any of the parties shall exceed 
the actual costs incurred in respect of the papers specified 
in the list furnished by him or them respectively, the difference 
shall be returned as soon as the actual costs incurred are ascer- 
tained. 


8. The Court may at any time, upon sufficient cause shown 
or by consent of parties, enlarge the time for furnishing any 
list or making any deposit required by these rules. - 


9, A separate account shall be kept of the cost of transcribing, 
translating, and. printing—{1) the plaint, written” statements, 
issues, judgment of the Lower Court, and grounds of appeal ; (2) 
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the documents and depositions of witnesses or portions thereof 
required by the appellant; (3) the documents and depositions of 
witnesses required by each of the respondente, and not required 
by the appellant. 


10. The Deputy Registrar or such other Officer as the Chief 
` Justice shall appoint, shall cause the documents and depositions, 
or portions thereof, so required by the said lists, and in respect 
of, which the proper deposit has been made, to be (where neces- 
sary) translated into English, and shall cause the same to be 
printed, together with such lists and the grounds of appeal, all 
which, when so printed, shall form the paper-book to be used by 
the Court at the hearing of the appeal. 


11. If there be cross-appeals against the same judgment, 
complete lists shall be filed by all the parties in eacli appeal, 
and the Deputy Registrar, or such other officer as aforesaid, 
shall, subject to the order of the Court, determine in what pro- 
portions the deposits are to be made. Nothing shall be printed 
twice over; but @ reference shall be inserted in the proper place 
showing where a document not printed is to be found. 


12, No document or deposition of any witness or portion there- 
of, which is not contained in the paper-book, shall be read at the 
hearing of the appeal without the special leave of the Court. It 
shall be competent to the Court to order such documents to be 
translated and transcribed or printed at the cost of the party 
requiring the same to be read. 


13. The costs of transcribing, translating, and printing the 
documents and depositions of witnesses, or portions thereof, re- 
quired by the several parties other than the plaint, written state- 


ments, issues, judgment of the lower Court, and grounds of 


appeal, and the costa of preparing the paper-books, shall be costs 
in the appeal, unless the Court hearing the appeal shall other- 
wise direct. 


>14. Thé costs of transcribing, translating, and printing the 
e . . . 
plaint, written statements, issues, judgment of the lower Court, 
e° . 
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1870 and grounds of appeal, shall not ordinarily be costs in the cause; 
petted but if the Court hearing the appeal shall consider that any por- 
tion thereof was unnecessary, and ought not to have been re- 
quired, it shall so certify, and the costs of such portion shall be 

paid by the party requiring the same. 


s 


3rd September 1870. Š R. COUCH. 
GEORGE LOCH. 
Il. V. BAYLEY. 
JOHN P. NORMAN. 
F. B. KEMP. 
LOUIS 8. JACKSON. 
J. B. PHEAR, 
E. JACKSON. 
W. MARKBY. 
DWARKANATH MITTER. 
C. HOBHOUBE. 
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CIRCULAR ORDER No. 26. 1870 
To CIRCULAR 
ORDERS 
ALL District JUDGES AND : * 


JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 29th August 1870: 


Tue Court, after communication with the Government of 
Bengal,* are pleased to notify that, 

HIGH CO BT, So, in order to provide for the expenses 

The Hon. sir It Conch, a attending the service of processes of 
“Look, Chief Justics, this Court in cases that shall have 

» H. V. Bayley, been appealed to the Court during, 
the interval from the date the Court 
Fees’ Act came into operation until 
ages en letter No, the promulgation of the Rules under- 
` Chapter V of that Act; and in order 

to furnish Peons serving processes of the High Court in such. 
‘cases with ready money to defray expenses on account of boat 
hire, ferries, and tolls, His Honor the Lieutenant-Governor of 
Bengal has authorized the Zillah Judges to draw as contingent 
expenditure the amounts so incurred already, or that may be 
incurred during the said interval, and until permanent arrange- 
ments on the subject are made in connection with the rules under- 


`. the Court Fees’ Act hereafter to be promulgated. 


By order of the High Court, 
(Sd.) J. S. CARSTAIRS, 
Offg. Registrars. 


BENGAL LAW REPORTS. . [VOL. V. 
CIRCULAR ORDER No. 28 


ALL CIVIL AUTHORITIES IN THR 
Lower Provinces oF BENGAL. 


Dated Calcutta, the 8th September 1870. 


Tw continuation of Circular Order No. 25, dated 25th ultimo, 
HIGH COURT, é&o., the Court desire it to be understood 


Ciyiu Sx Si, that the commissions for local investi- 

The Hon, Sir E; E Coub Ke gations therein referred to may issue 
The Hin = i ene only to persons formally appointed 
” L8, ee Civil Court Ameens, and therefore 


i Judges, having a permanent “ status” as com- 
missioners of the Courts. The employment by Civil Courts of 
occasional commissioners, known under the common designation 
of “ Ticca Ameens,” is strictly prohibited. 

2. Ifit should appear to the Judge of any district that there 
should be an increase in the number of authorized Civil Court 
Ameens available for employment, he may submit a proposal to 
that effect. But unless sufficient cause can be shown for it, any 
such proposal to augment the staff will not be entertained. 


By order, &c., 
(8a.) J. 8, CARSTAIRS, 
7 Offg. Registrar. 


CIRCULAR ORDER No. 29. _ 
To > 
ALL DISTRICT JUDGES AND ‘ 


. 


JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 13th September 1870. 


Tux Court think it proper to notify, for the information of all 


HIGH COURT, 4c, . District Judges and Judicial Commis- 


Orn 8 Sipe. sioners, that a person whose real name 

The Hon. Sir R. Couch, Ki, is stated to be Raychurn Ghose, but 
The Hon. G. Loch, Chief Fusion who has assumed the name of Omer 
» gc dues Nath Bose, has been practising as a 

n EJ i Pleader in the Courts of Zillah Beer- 


“udge — bhoom on the strength’ of a sunnud 
. . td (J 


VOL. V.J] HIGH COURT RULES, &c. 


bearing the name of Baboo Omer Nath Bose, a Vakeel of this 
Court, who has lost his genuine sunnud, and has satisfactorily 
explained the loss. 

2. The object of this notification is to prevent the proceeding 
being repeated in other districts, and the Zillah Judges are to 
put their subordinates on their guard accordingly. 


By order, &c., 
(B4) J. & CARSTAIRS, 
i ‘Offg. Registrar. 


CIRCULAR ORDER No. 30. 


ALL ZILLAH JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 19th September 1870. 


THe Court are pleased to authorize Zillah Judges and Judi- 


HIGH COURT, &, cial Commissioners generally to ex- 
ae tend to the Subordinate Civil Courts 

The Hon. Sir R. Cous Zis ai, under their control the provisions of 
Ths Aon; G: Loch, ley, the Circular Order No. 18, dated 23rd 
» E on” June 1870, or so many of the rules 


Judges. therein contained as may be consider- 
ed applicable; and the Zillah Judges and Judicial Commissioners 
are requested to report respectively to what extent they act 
upon this Circular Order. 


By order of the High Court, 


(8d.) J. 8. CARSTATRS, 
Offg. Registrar. 
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CIRCULAR ORDER No. 31. 
To 
ALL CIVIL AND CRIMINAL AUTHORITIES, 


LOWER AND Extra REGULATION PROVINGES. 
Dated Calcutta, the 4th November 1870. 
Tue Court direct that the Quarterly Returns of Civil and 


HIGH COURT, &o., Criminal business be, in future, sub- 
Cry AND, Canard, Sing. mitted in the forms annexed, 

The Hon. Sir E Go Couch, a 2. The Quarterly Civil State- 

The Hon. G. Loch, uice ments to be submitted by the Judges 


n L B Jackson sn to the High Court are three in num- 
ber, marked A, B, and C.° 

3. Statement A will contain the total number of original 
suits before each of the Civil Courts in the district during the 
quarter. The first column marked “Class of Courts” will 
‘contain the names and official designation of each Judicial 
Officer in the district. The other columns explain themselves 
and require no remark. Part II, Statement A, gives a detail 
of the cases of each class, which, at the close of the quarter, are 
pending more than six weeks, and three months as regards Small 
Cause Court cases and rent suits; and more than three months 
and six months as regards “ Other cases.” An explanation, as 
at present, should be given with regard to all Small Cause 
Court and rent cases which are penging for more than six weeks, 
and of all other cases which are pending more than six months. 
There is not room on the margin of the Statement for the ex- 
planations, they should be written on a separate sheet of fool~ 
scap, and each explanation should give the number ahd year of 
the case referred to. $ 

4. Statement B will comprise the total number of appeals 
before each of the Appellate Courts in the district. Column 
1, headed “Class of Courts,” will comprise the name and official 
designation of each Officer presiding over each Appellate Court. 
Explanation must be given of the cause of delay in disposing 
of appeals in suits, of the Small Cause Court kind, and for 
rent, entered in Part II, Statement B, pending more than six 
weeks; and as regards “Other cases,” when the delay in dispos- 
ing of them excceds six months. è 

5. Statement C is intended to exhibiț all neasi cases 
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instituted and disposed of by the various Judicial Courts in the 
district. All business heretofore entered in the Statements 
under the head of “Other Miscellaneous Proceedings,” and 
which, for the most part, consists of reports, answers to or orders 
upon proceedings from other Courts, applications from Minis- 
terial Officers, &c., must be carefully excluded, and nothing 
but real cases, requiring a judicial finding and order, should be 
entered. Explanation of the delay in disposing of cases pend- 
ing more than six months must be given. Column 1, headed 
« Class of Courts,” will, as in the other Statements, contain the 
name and official designation of each Judicial Officer in the 
district, with the total quantity of miscellaneous work placed 
opposite his name. Part II, Statement C, comprises appeals 
in miscellaneous cases, and the above remarks are mutatis 
mutandis applicable to the preparation of this Statement. 

6. These forms are so simple that the Court believe there will 
be no difficulty in their preparation, and they have been adopted 
by the Court with the view of giving as much relief as possible 
to the English Department of the Judge’s Office. 

“7, Statements D and E are Quarterly Returns to be sub- 
mitted by the Criminal Courts. i 

8. Column 1, Statement D, will comprise the name and 
official designation of all Officers exercising criminal authority 
in the district. It will be observed that no column has been 
assigned for parties committed for trial, for they are still under 
trial, and on committal should be entered in Column 3 of the 


, Statements opposite the name of the Sessions Judge, a note to 


that effect bejng made in the column of remarks; and where a 


‘ prisoner has been’ convicted of murder, and sentenced to death 


by the Sessions Judge, and the sentence referred to the High 
Court for confirmation, a note giving the date of such reference 
should be entered in the column of remarks. This Statement, 
after being prepared and signed by the Magistrate, will be sub- 
mitted to the’ Sessions Judge, who will enter therein the result 
of trials disposed of by him during the quarter, and forward the 
Statement to the High Court. Sessions Judges will, however, 
continue to submit the new Statement, No. III, prescribed by 
Circular Order (Criminal) No. 10, dated 12th July 1870. 
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9. Statement E is intended to comprise all appeals preferred 
either to the Sessions Judge or to the Magistrate, and also to 
the references made to the High Court under the provisions of 
Section 434, Code of Criminal Procedure, either by the Sessions 


Judge or Magistrate. It will be prepared by the Magistrate, | 


who, after entering the total number of appeals before him, will 
submit it to the Sessions Judge, who will enter therein the num- 
ber of appeals before him. It will be observed that only the 
total number of appeals before each appellate authority is to be 
given. ae 

10. The following Quarterly Statements are discontinued :— 


CIVIL. 


1. Statement of regular cases instituted and disposed of, Ro. 

2. Abstract Statement of all the summary suits and miscel- 
laneous business pending, instituted, and disposed of before the 
Judge and Subordinate Judge. 

3. Abstract Statement of all the miscellaneous business 
pending, instituted, and disposed of by the Courts of Moonsiffs, 

Statement of appeals under Act X of 1859, pending, insti- 
tuted, and disposed of by the Judge. m 

Statement required in paragraph 8 of Court’s Circular Order 
No. 10A, dated 26th April 1864. (Tullubanah Statement). 


CRIMINAL. 


Magistrates’ 1 to 5, Statement showing the number of crimes, 


&c., committed, and the number of persons under trial, convict- > 


ed, &c., by the Magisterial Authorities. : 

Whipping Statement A to C. 

No. 8, Register of trialsin which sentence of solitary con- 
finement has been awarded under Section 73 of Act XLV of 


1860. 


Abstract of business before the Court of Sessions in itsa 


appellate jurisdiction. 
By order, &c., 


(Sd.) F. B. PEACOOK, 
. > Registrar. 
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CIRCULAR ORDER No. 32. 


ALL ZILLAH JUDGES. 


Dated Calcutta, the 8th November 1870. 
* IN supersession of previous orders on the subject of Annual 
Statements, the High Court of Judi- 


HIGH COURT. 
CIVIL AND CROUNAL cature hereby direct that the under- 
Preseni : š ; 
The Hon. Sir R. Couch, Kt., mentioned statements shall be submit- 
Tho Hon. @. Loch, Chief Justice, ted in accordance with the instructions 


n 1.8. Jackson, iia: ‘following: -Umder the orders of Go- 
vernment, the Collectors will furnish 
the several Zillah J udges with the particulars required to com- 
plete those parts ‘of the returns which relate to Revenue Courts 
and Revenue Cases. 
2. This Statement is to be furnished by the Judge from the 
B. 1 information in his own office and that 
Showing Fresca a judicial which he will obtain from the several 
tribunals, origual and appellate Courts, Civil, Revenue, and Criminal, 
peeks decir igi Sc te day From the returns received from the 
of che ens several districts under the authority 
of the Court, a Collective Statement will be prepared by the 
Court for transmission to the Government. This is a new State- 
ment, and absolute completeness in preparing it is not, in the first 
instance, to be expected. Attention is directed to Clauses (a) 
and (b) of the Government Resolution* and this return is to be 
forwarded as soon as it can be prepared without delaying, for this 
purpose, the other Statements now ordered, which do not differ 
very widely from those previously in use. 
8. This Statement is likewise to be submitted annually by the 
? Zillah Judge, who will receive it from 
Statement of offences reported, the Magistrato of the District It 
and of persons tried, convicted, will comprise all cases in whatever 
and acquitted for each offence in ae 
the district of Criminal Court they may have been 
Maren disposed of, one figure showing the 


* (a). All Heads of Departments are to fill up and supply the detailed Tables proposed 
by the Committee, only so far as the entries can be compiled from the materials which have 
been collected for the more concise Tables which have been hitherto supplied with the 
Administration Reports or Annual Reports of each Department. No information which 
is not already in «he Offices is to be sought for. 

(b). They are to throw into the shape required by the new Statistical Tables all such 
itema and the entrica in such columns as can be reliably compiled from the Registers and 

. details whifh havo already been kept up, and only these. 
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cases of each kind which have been before all the Courts of the 
district, Accused persons who have been committed for trial, 
but whose'cases have not been disposed of by the Court of Ses- 

sion, will be entered as “under trial.” 
4. This Statement, annual, will be prepared in the office of 
the Magistrate of the District on data 


: B. 8, : : . : 
Statement showing the general furnished to him by his subordinates; 
result of criminal trials ia the st will then be forwarded by him to 
ike ceo the Zillah Judge, who will add the 


figures for his own Court and transmit 
it to the High Court, where a complete Statement for the whole 
of the territories under the Court’s jurisdiction will be prepared. 


°5. This Return will be furnished annually in the same manner 
B. 4. j : T 
Statement showing the punish- Ë? the last preceding, and will re- 


ments infhcted by various crimi- quire careful attention. 
nal tribanals in the district of 
in the year 18 , 


6. This Statement will be submitted annually by the Zillah 
B. 6. Judge, who will first receive from the 
Showing tho result of appel © Magistrate of the District the return 


and revision in criminal cases 
i mia ear is. of his own Court. 
7. This will bean Annual Statement. It will be compiled in 
eae the Office of the Zillah J udge from 
Beene Be ‘umber and de- ae materials furnished to him by the 
in the Civil and the Revende cers presiding in the several Courts 
Courts of the district of (within his district) which are com- 


in th 18. gear 
aa prised in the Statement. The several 
denominations of cases are to be entered where such cases occur, 
as given in the accompanying list (a) and in that order. 
Bite Oo 8. This Statement will, in like 
Showing value of suits disposed manner, be prepared annually in the 


of in the Civil and Revenue 


Courts of the district of i 
aee è x icto Office of the Zillah Judge. 


8. 
Siioming the general resale of 9. This will bean Annual Return. . 


the trial of civil suits im the 

Courts of Origi Jurisdiction of 

the district. o 

in the year 18 , . 
(a) Suits for money, distinguishing suits up to Rs. 500, cognizable by Small Cause 

Courts, from “ Other cases.” 
Suits under the Rent Law. 
Other suits. . . 
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B. 9. 10. This Statement of appellate 


Showing the business of the j $ 
Civil and Revenue Appellate business, prepared in the same manner, 


S A o will be annual. 

11. In regard to these two Statements (8 and 9), the Zillah 
Judge will take care that the proper Officer of his Court, as 
well as the subordinate Courts, collect at convenient intervals 
the information requisite for completing these statements at the 
end of each year, although quarterly detailed statements of a 
corresponding kind are not now required. 

. 12. This Statement, which comprehends the execution of 

aes decrees in all the Courts of the dis- 

Annual trict, will be completed in the Office 

deers, HS Gxcontion of the of the Zillah Judge. The cases to be 

Cae of entered in the 6th column will in- 

clude those in which the execution 

proceedings have been “ struck off the file” or have come to an 

end for the time being, although complete execution has not 
been obtained. 

13. This Statement will be compiled under the direction of 

B. 1L the Zillah Judge from the records in 
se nowring, use of Juries and àa- his Office. It will usually be a blank, 
Courts of except in regard to the Court of Ses- 
sion, and the penultimate column may be filled by reference to 
the’ orders of the local Government in this particular. 

14, In publishing these forms, the Court desire to impress it 
upon the Zillah Judge and other Officers concerned in the pre- 
paration of them, that Returns of this kind, unless they are 
correct and- framed in exact compliance with instructions, are 
not merely valueless, but mischievous. It will be expected, there- 
fore, that pains will be taken to render Returns as correct as 
possible. 

16. The Statements mentioned in the accompanying list being 
no longer necessary, or being superseded by those now directed, 
may be dis d with. 
eae ie By order, &c., 

(84.) F. B. PHACOCK, 
Registrar. 
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a CIRCULAR ORDER No. 33. 
Cmouran To 
Oxpens, ALL CIVIL AND Sessions JUDGES 


AND ALL MAGISTRATES or DIBTRIOTS. 
Dated Calcutta, the 23rd November 1870. 


IN wupersession of the instructions contained in Circular, 


“HIGH COURT, Order N o. 8, dated 2nd May last, the 

CIVIL AND Orman Bmxs. Court directs that all records of cases 
The Hon. J.P. Norman, _ sent up to the High Court may be 
(fy Cher Justi transmitted by banghy-post instead 


The Hon. ee Mee, v 
» fe A of by Jetter-post, prepayment of the 
»  E. Jackson, requisite postage being made in every, 


Jeda instance in the manner prescribed by 


Rule 25 of the Post Office Rules, notified at page 170, Part I, 


of the Gazette of India of 12th March 1870. 

2. Should there be no sufficient provision in the local Budgets 
to meet such a charge, a supplemental estimate of the cost 
which will probably thus be incurred should be prepared and sub- 


mitted to the Comptroller General of Accounts at once for trans-_ 


mission to the Government of India. 


By order of the High Court, "o 
(8d.) F.B. PEACOCK,, 
DEO Registrar, 
NOTIFICATION. 


Ir is hereby notified that, with the sanction of His Excellency 
the Governor-General in Council, the following scale of fees has 
been introduced into the offices of the High Court on its Appel- 
late Side; and that they will be chargeable ee and after this 
date, viz., the 14th November 1870. 


Table of Fees. 
For any search in the Offices, Record Rooms, and 


Books or Registers of the Court =... «ve 1 Rupee. 
For taking solemn declaration or affidavit before a 
the Deputy Registrar ess . .. 2 Rupees. 
- For a certificate of enrolment as pleađer of the ' : 
High Court ie i . 50 Rupees. 


By ere &o., 


(d) F.B. PEACQOK, 
. Registrar. 
The 14th November 1870, í <a 


REVENUE CIRCULARS. 


REVENUE CIRCULARS. 
JUNE, 1870. 
V. H. Scuaton, ESQ., AND A. Money, ESQ., 0.3. 


No. 1: 


Tar Board have observed that, in some instances, the 
information supplied by the Collector of Calcutta, respecting the 
Calcutta profits of persons and firms liable to assessment with 
Income Tax in the Mofussil, has been entirely ignored by the 
Assessors to whom it has been furnished. The proper course, 
when an Assessor doubts the correctness of the Collector of 
Caleutta’s estimate, is to refer to him again, stating the grounds 
of doubt, and not to make the assessment till after receipt of his 
answer on such reference. 

In any case, in which, after correspondence so held, an assess- 
ment is concluded which does not accord with the figures finally 
supplied by the Collector of Calcutta, a report of the circumstances 
will be immediately made by the Assessing Officer through the 


usual channel to the Board, with a view to enabling them to, 


ascertain by fresh enquiry whether the estimate of the Calcutta 
Collector haa been made upon accurate information. 

All Assessing Officers will of course understand, that reports 
received from the Collector of Calcutta, during the past year, 
are not to be accepted as basis of assessment under the present 
‘Act, without further communication and enquiry. 


No. 2. 


THE Gleup is added as Rule 224A., Section XVII, Chapter 
V, page 79 of the Board’s Rules :— 


22a. The upset price for the sale of confiscated Gunja shall 


be the rate of duty leviable on the drug. | e 
e° * í o—} 
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In continuation of the Rules issued by the Lieutenant-Gover- 
nor of Bengal, for the guidance of all Officers engaged in carry- 
ing out Act XVI of 1870, the attention of District Officers is 
drawn to the orders of the Government of India in the Finan- 
cial Department, published at page 1193 of the Calcutta 
Gazette, dated 8th June 1870, directing certain amendments to 
be made in Registers, Nos. 2 and 5, prescribed in para. 13 of 
the Financial Resolution, No. 2471, dated 8th April 1870. 


No. 4 


THE following is to be added to Rule 5, page 16 of the Salt 
Manual :— 

“ In the event of no offer being made sufficiently high to cover 
the Government duty, the salt, if not exceeding 5 seers, should 
be destroyed; if a larger quantity, the Board’s orders should be 
applied for.” 


No. 6. 


In modification of Circular Order No. 13 of September 
1869, the Board direct that the rule reqairing the discharge of 
those peons who are unable to read and write shall not be put in 
force against old and deserving servants of Government, pending 
the issue of Rules for the regulation of Nazarut Establishments 


under the new Court Fees’ Act. k 


No. 6. 


Tuge special attention of District Officers is requested to the 
following remarks in the Resolution of Government, dated 16th 
May 1870, on the Board’s Excise Administration Report for 
1868-69: 

Para. 6.—“ The Lieutenant-Governor fears that, in many Dis- 
tricts, Collectors are in the habit of disregarding the rule that 
** Licenses for the retail of Opium are free to all respeetable per- 
€ sons, who wish to take ont such a License, Facility of såper- 

” -+ 
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e vision and control may be assigned as the reason for inattention 
* to the salutary rules on the subject, but it is overlooked that 
* the creation of a monopoly, when competition is absent, tends 
t directly to the injury of consumers, and compels them to resort 
to the use of contraband Opium. The procedure at Bancoorah 
“ reported in the 31st para. (of the Board’s Report) is a case in 
* point, and the Lieutenant-Governor is not aware of any rule 
“ which imposes upon acceptors of Opium Licenses the condition 
“of taking a madad license also.” 

2. With advertence to para. 9 of the Resolution, District Offi- 
cers are requested to give their closest and most vigilant atten- 
tion to the suppression of the illicit traffic in Opium. 

3. The particular attention of District Officers and Excise 
Deputy Collectors is also directed to the Liautenant-Governor’s 
remarks in para. 10 of the Resolution. Excise Deputy Collec- 
tors are not only required to visit outlying Distilleries in their 
charge, but they should stay 2 or 3 days at each, in order to 
scrutinize the Darogah’s Books, and to enquire in the neighbour- 
hood as regards the sales of spirits in the vicinity of the Distillery. 


No. 7. 


Tue following supplementary instructions are issued in con- 
nection with the monthly Return of operations under Part IV 
of the Income Tax Act XVI of 1870, prescribed in para. 16 of 
the rules issued by the Lieutenant-Governor of Bengal, for the 
guidance of all officers engaged in carrying out the Act :— 

1. All fines must be shewn in the appropriate Realization 
Columns. $ 

2. Column 9 should shew fines from the commencement of 
Operations. 

3. Columns 13 and 14 will always include the amount of 
Columns 21 and 22 respectively of the previous month’s Return. 

4, -After “enhanced on objection” in direction A, add “after 
the end of the month.” 

5. Expunge Columns 3 and 8 from Explanation Form No. 2. 
The rest of the form will be blank, except in cases when an 
assessee, having paid up in one month before objection, has his 
class gltered in the subsequent month on objection. 
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1870 6. When an assessment, the amount of which has been paid, 
Rev. Ce. ig enhanced on objection, and the balance has not been paid 
during the month, the payment made should be credited under the 
higher class, the balance appearing in Column 26 for explanation. 

7. When an assessment, the amount of which has been paid, is 
reduced on objection, but no refund is made during the month 
in which the assessment is changed, the sum paid, less the 
amount transferred, must be retained in the Realization Columns 
under the class in which it was originally assessed, and be add- 

, ed, in the explanation on the reverse of the Statement, to the 
balance shewn in Column 26. 


No. 8. 

Wir a view to allowing an opportunity to all persons who 
may be liable to assessment with income tax upon income ac- 
cruing from property or business in more than one district, to 
object and adduce evidence in support of their objections to the 
estimates of their incomes framed by the Assessors of Districts, 
other than those in which their principal places of residence or 
business are situated, the Board direct that, whenever an Assessor 
shall, under the rules in force, have estimated the income 
accruing within his jurisdiction of any person or firm not liable 
to assessment by himself, he shall, before communicating the 
result of his enquiry to the Assessor of the District in which the 
party is taxable, serve a notice on the party, or his acknowledged 
local agent, apprising him of the estimate he has made of his 
profits, and telling him that such estimate will be forwarded to 
the Collector asking for it, unless within 15 days proof is 
brought forward to shew that it is an incorrect one. 

In forwarding the necessary report in such cases to the Assessor 
by whom the party’s assessment is to be finally determined, 
the Assessor who has held the enquiry shall variably certify 
that the above rule has been attended to. 

It is to be distinctly understood that the procedure now pre- 
seribed is of the nature of a preliminary investigation only, 
neither rigidly binding the officer entrusted with the duty of 
making the final settlement, nor allowing the party any appeal 
that is not otherwise open to him by law. » -à 
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No. 9. 


Tue following addition is made to Crapler II, Section IV, 
page 23 of the Board’s Rules :— 


“QA. Officers intending to procure supplies of any kind 
from other Government Officers, must make provision in. their 
Budget Estimates precisely as if they intended to purchase in 
the open market: Whether the payments are actually made in 
cash or are adjusted by a debit to the Office supplied with the 
articles and a credit to the supplying Department, the necessity 
for making such provision is the same.” 

2. It is requested that these instructions may be borne in 
mind in preparing the Budget Estimates for the ensuing official 
year. 


No. 10. 


UNDER instructions from Government, attention is drawn 
to Clause 12 of Section 15, Act XVIII of 1869, which expressly 
declares that affidavits made for the sole purpose of enabling 
any person to receive any pension or charitable allowance, are 
not chargeable with stamp duty. 


No. 11. 


PARTICULAR attention is drawn to the provisions of Sec- 
‘tion 45, Act XVIII of 1869, and to the fact that no stamp can be 
either renewed or its value refunded, unless application be made 
within one year: from date of purchase, as evidenced by the 
* vendor’s endorsement. Collectors have no power to grant re- 
funds or renewals in excess of the limit laid down, as stated. 


No. 12. 
UxnpeR instructions from Government, District Officers are 


requested to submit, by as early a date as possible, Return No. 


XXIII-A. pin three parts; the first, shewing original assessments 
under*Act 1X ‘of 1869; the second, supplementary assessments 
e e 
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on the above under Act XXIII of 1869; and the third, original 
assessments at 1} per cent. under the latter Act on persons not 
previously assessed under Act IX. It should also be stated 
whether any assessments remain to be made; and if so, what is 
the estimated amount. 


No. 13. 


In continuation of Circular Order No. 9, attention is drawn 
to the following copy of a Notification issued by the Govern- 
ment of India, in the Financial Department: 

No. 1035.—Notification—Accounts— Simla, the 7th June 1870— 
The Governor-General in Council is pleased to rule, that when 
a Government factory charges any department for work done, 
the charge should not be recovered in cash, but should be adjust- 
ed as folllows:— 

The supplying Officer or Department should submit, in tripli- 
cate, an invoice of the quantity and price of the work done to 
the Officer supplied, who, on approving of the invoice, will 
countersign one copy, which he will return to the supplying 
Officer. The latter, on the authority of that document, will take 
credit for the amount passed in it, and will inform the Account- 
ant-General of the supplying Officer that he has done so. 

Of the other two copies of the invoice, the Officer supplied 
will retain one in his own Office, and the other he will submit to 
his Accountant-General for audit. 

Officers intending to employ the Superintendent of Govern- 
ment Printing, or to procure supplies of any kind from a 
Government factory, should make provision. in ‘their Budget 
Estimates precisely as if they intended to resort to the market. 


No. 14. 


THE under-noted extract from the Proceedings of the Govern- 
ment of India, in the Financial Department, No. 142, dated 
30th April 1870, is published for general information and guid- 
ance. 

Read the following correspondence regarding the prohibition 
against the purchase of books and maps in Englarid for the’ Pub- 

” o 
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lic Service by heads of Departments, or any other Officers in 
India, except through the Secretary of State for India, viz. :— 


Letter from the Accountant-General, Punjab, No. 119, dated 
19th November 1869. 

To Ditto, No. 22, dated 6th January 1870. 

From Ditto, No. 176, dated 17th January 1870. 

To Home Department, No. 800, dated 31st January 1870. 

From Ditto, No. 108, dated 10th February 1870. 

‘Letter from the Right Hon’ble the Secretary of State for 
India, No. 4, dated 4th January 1870. 

ReEsoLutTion.—The Governor-General in Council observes 
that the prohibition recited in the preamble of this Resolution is 
general, as affirmed in the following extract of paragraph 4 of 
the Despatch from the Right Hon’ble the Secretary of State for 
India, No. 4, dated 4th J anuary 1870: 

« My attention has also recently been drawn to the fact that the 
Officers of the several Governments (more especially those of 
the Educational Department, Bombay,) have ordered books from 
firms in England irregularly, without the intervention of the Home 


Government, and I re- 
* Gleig’s Series, 80 cent, from published prices, : , 
School books Sia" aa cent, from published ae quest that immediate 


except on special occasions, and then lower. 
op rl ee : measures may be adopt- 
Anonas 13} .” ed with a view to put- 
ingle copies, "cen A 
„Second-hand i pee books, © per cent, on cost ting a stop to such pro- 
: Government i at Government prices, ceedings, as in those 


cases the discount,* 
which is invatiably. allowed when books are procured, in accord- 
ance with the existing rule, through the Home authorities, is lost 
to Indian revenues.” 
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JULY, 1870.. 


V. H. Scuazcn, Esq., anp A. Monzy, ESQ., 0.8. 


No. 1. 


THE following is added as Rule 3, Section V; page 24 of the 
Board’s Rules :— 

3. Under Government Order, ,No. 1506, dated 19th April 
1865, and Government Order, No. 1363, dated 5th April 1870, no 
application for an extra Budget giant for the year then current 
should be made before the lst of October of that year, and in 
submitting such applications, Commissioners should invariably 
report whether there will be a sufficient saving in the other dis- 
tricts of his Division, under the particular Section of the Budget 
grant concerned, to provide for the excess expenditure in the 
district for which the extra Budget grant is required. 

2. Rule 2, Section VI, page 24, Board’s Rules, has been 
cancelled. f 


No. 2. 


UNDER Section 48, Act XVIII of 1869, the Lieutenant- 
Governor having been pleased to frame the following temporary 
rule,—* It shall be competent to the Board of Revenue to appoint 
Sub-divisionalofficers Hz-officto Stamp Vendors under the Act,”— 
the Board hereby appoint all officers in charge of Sub-divisions 
to be Ex-officio Stamp Vendors under that Act, and ‘request that 
Collectors of Districts will inform those officers accordingly. 
Collectors should also point out to them that having been so 
appointed they are competent to grant certificates under Section 
49 of the Act, on application being made to them. ` 

No. 3. 

District officers are informed that, in the case of leases, the 

lessee is, the ‘person who is required by Act XVIII of 1869 
= : o—2 
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(Clause 15, Section 15) to pay the stamp duty, and the lessor 
the stamp on the counterpart or kabuleut. In cases where 
Government granta the lease, the counterpart thereof not being 
a document executed on behalf of Government must be stamp- 
ed, and the expense so incurred is to be charged by District 

officer’ in their contingent bills. l 


No. 4. 


Tue following addition is made to Chapter XI, Section XU, 
page 189 of the Board’s Rules :— 

21. Title deeds, conveyances, and other similar legal docu- 
ments belonging to the Bengal Government, connected with 
property in Calcutta and the suburbs, should be deposited with 
the Government Solicitor, and those relating to property in the 
Mofuasil with the Registrar General, Lower Provinces. 


No. 5. 


Trex following alterations should be made at page 49, Chapter 
IV, Section II of the Board’s Rules :— 
The form prescribed in Rule 4 is revised as follows :— 
























































oi asd eel eh T 8} 8 |fRO] IL} 128 14 15 16 
a a lN 
ere ee ee 
eR IBD) Ui leila PG | 
ils el | ie [2 Sar 
pli lee ERREI IL |, 

HIRE S FEHN SMERE 

i eid} oe | eee ele ah/d [3 | 4 

is B/E gi 3i abele|ag |3 EIE a.l gy 

FAR: a5 | F255 /2 | zi ads |22| #2] 22 

ERE AE EE EEE E 

JENI BS i CEE HEREA z Se 

el S{B| S122 | 24 | 2858) 8 | 256|4| 2/22/22] 28 | 24 





For rule 5, substitute the following :— 


5. “Commissioners of Revenue should forward, without 
delay, the statements received from the Collectors under the 
. > @ 
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preceding rule, with such corrections as they may deem neces- 
sary, for the Board’s immediate sanction, which will, in each 
particular case, be absolutely necessary to legalize any proceedings 
to recover, as an arrear of revenue, the cost of establishment for 
the division of the estate. It is necessary to specify in the 
return the periods to which, and the proportions in which, it is 
proposed to levy, from the parties concerned, the remuneration 
of the Amin employed to effect the division of the estate, shewn 
in the'statement. No measures for the recovery of the expense 
sanctioned in such statements as an arrear of revenue are to be 
taken by the Collector until the statement shall have been 
returned to him duly sanctioned by the Board, and until 15 days 
shall have elapsed after issue of a notice calling on the respon- 
sible parties to pay within 15 days.” 

Commissioners are enjoined to forward each statement separate- 
ly to the Board for sanction as soon as they have satisfied them- 
selves of its correctness. 

The Superititendent of Stationery has been directed to supply 
District Officers, on their indent, with copies of the revised form 
now prescribed. 

Return No. XXI is struck out of the list of periodical returns 
in the Appendix at page 262 of the Board’s Rules. 


No. 6. 


OrrronRs engaged in carrying out Act XVI of 1870 are 
hereby informed that the Government of India, in the Financial 
Department, has decided that when military pensions, although 
drawn on oné certificate, are divided by order of Government or 
by some legal necessity, no income tax should be deducted from 
any portion less than Rupees 41-10-8 per mensem. But if the 
sub-division’ is simply optional, and at the wish of a pensioner, 
who is entitled to the entire amount, such sub-division cannot 
be recognised as giving a claim to exemption from income tax. 
It must algo be remembered that, under Section 3 of the above 
Actan undivided Hindu family is treated as one person. 


ll 
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No. 7. 


Orrionrs engaged in making assessments under Act XVI of 
1870 are informed that sums realized on account of instalmenis 
which have fallen due, and those only, should be shewn in 
Column 7 of the Quarterly Return, No. XV, the entries in which 
column should correspond with those in Column 23 of Return 
No. VI-A. for the last month in the quarter, less sums refunded 
under Section 27, 

2. Realizations in excess of the demand, i. e., in excess of 
instalments fallen due, should be separately stated, class by 
class, in a column of remarks at the end of the statement. 


No. 8. 


Wits reference to direction (B.) at head of the Monthly 
Return of operations under Part IV of the Income Tax 
Act XVI of 1870, all Officers engaged in carrying out the 
provisions of the Act are informed that the entries in Column 5 
of the Return will tally with those in Column 8 of Register 
No. 1, only so far as the latter has been filled up. Assessments, 
regarding which objections are pending, and those for which the 
time allowed for objection has not expired, must be entered in 
Column 6 of the Return as originally assessed. 


No. 9. 


In continuation of Circular Order No. 2 of June 1870, the 
following addition is made to Clause 22 A, page 79 of ‘the Board’s 


Rules :— 
If, however, no bid in excess of the upset price be made for 


the Ganja, then it should be bought in at that upset price on 
behalf of Government, and destroyed, the proceeds being divided 
according to law between the informer and apprehender. 


No. 10. 


In accordance with the orders of Government, it is hereby 
notified that section 45, Act XVIII (the General StampeAct) 
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of 1869, applies exclusively to eases in which stamps issued 
under that Act have become unfit for the purpose for which 
they were procured, through some act or omission on the part 
of the persons possessing them, and not to cases in which stamps 
obtained for use under the old law have been rendered useless, 
in consequence of subsequent changes in the law. The period, 
therefore, of one year specified in section 46, Act XVIII 
of 1869, can only be the limit within which stamps issued under 
that law may be renewed, or their value refunded. 

2. District Officers are also informed that verbal applica- 
tions may be received from persons wishing to renew or to 
obtain a refund of the value of the old stamps issued for use 
previous to the introduction of Act XVIII of 1869. Govern- 
ment are desirous that the holders of such stamps should not 
be,put to any expense in renewing them, which, as the law now 
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stands, would be the case if they were required to present a , 


written application. It is however distinctly to be understood 
that this permission applies only to the holders of stamps pur- 
chased before the coming into force of Act XVIII of 1869. 
A notification to the above effect should be hung up in a 


conspicuous place in every Court and Office in the mofussil, for 
general information. 


i No. 11. 


THE following Despatch from the Secretary of State is pub- 
lished for general information and guidance, under instructions 
from the Government of Bengal: 


“Despatch No. 18, dated the 28th April 1870, from the Secretary 
of State for India, to the Government of India, 

“ Enquiry having been made of this department by Mr. Gra- 
hame (the father of William Luke Grahame, engaged as a 
forester, and serving in the Central Provinces) about his son, it 

-was only by an accident, through an incidental mention of his 
death on the routine list of Forest Proceedings, not printed, 


for November last, that information of the fact could be given 
to him.” ` 


e e . 
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2. “ Similar cases frequently occur in regard to persons who 
have gone out from this country, and entered the uncovenanted 
service of the Crown in the Revenue and Forest Departments.” 

3. “I desire, therefore, that the death of every person so em- 
ployed in the, Revenue and Forests, as well as in all other depart- 
ments; being a European, and not belonging to one of the cove- 
nanted services, be immediately reported to the Government or 
Administration under which he is serving; and that that Govern- 
ment and Administration be instructed to announce the- circum- 
stance without delay to this office, in order that persons enquiring 
after their relations may receive officially the earliest correct 
information in regard to them.” 


No. 12. 


Cravse 13, Chapter XVI, page 233 of the Board’s Rules is 
hereby cancelled, with reference to the provisions of Act VII of 
1870 (the Court Fees Act). 


No. 13. 


Tue following amendment and additions are made, with the 
sanction of Government, to the rules for the transport and sale 
of Salt, at pages 7 and 8 of the Salt Manual. 

2. In place of the words “a wholesale rowannah shall be 
current for only one year from the date of issue; after which it 
shall be null and of no effect,” which occur in Rule 27, the 
following words are substituted :—* All special and wholesale 
rowannahs, taken out for the removal of Salt, either from board- 
ship or from bonded golahs under Government, or from private 
golahs in the excepted limits of Calcutta, shall henceforth have 
a currency of not more than six months. Such rowannahs as 
are taken out for the protection of Salt destined fór, places not 
within the limits defined in the notification of the Government 
of Bengal of the 22nd February 1869, and which have to be 
surrendered before passing out of the said limits at the last 
police station within those limits, shall on no occasion be current 
for more than fifteen days, if the pass station at which the 
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rowannah has to be delivered up is Balley, or for more than one 
month in any other case.” 

3. The following words are added to Rule 32: “ In addition 
to those mentioned in Rule 27, the following particulars shall be 
entered in all special rowannahs for the removal, of Salt from 
private golahs in Calcutta :— ; 

let.—The names of the manjees in whose boats the Salt has 
been loaded. . 

. 2nd.—The licensed numbers of such boats. 

3rd.—The date or dates on which Salt was loaded on to the 
boats.” l . 

4. The following is added as Rule 32A :—* If Salt originally 
intended to be taken out of Calcutta under a special pass be 
landed in Calcutta for the convenience of the trade, the altera- 
tion in the destination must be reported to the Board’s Office, 
and the special rowannah returned. The owner, however, shall 
be at liberty to refer to it in taking out protective documents 
for such portion of the Salt as he may subsequently determine 
on removing within limits. Should a portion only of the Salt 
originally covered by the special rowannah be landed or sold in 
Calcutta, an exchange rowannah, after the manner provided in 
section 28 of these rules, must be taken out to cover the remain- 
ing portion of the Salt which goes out of Calcutta. Any person 
Failing to comply with the provisions of this rule as regards the 
return to the office of the Board of Revenue of the special 
rowannah in-the case hereinbefore mentioned, in which this 
document is no longer required as a protection for the Salt speci- 
fied therein, shall be liable to a fine not exceeding rupees 600.” 

5. The word “‘ exchange” has been struck out from the head- 
ing of the schedule of fees, at page 10, which will accordingly 
stand as follows :— 

** Schedule of fees to be paid by pérsons taking out wholesale, 
renewed, or special rowannahs.” 


No. 14. 


NAZIRS, when deputed to attach and sell property under 
Act VII (B. 'C.) of 1868, are to be paid the actual travelling 
e œe ° 
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1870 expenses incurred by them, together with any further remanera- 
Rev. Om. tion which may in each case be thought necessary, not dxawed” 3 
ing 5 per cent. on the value of ‘the property sold. Charge- of 

the latter description may be disbursed by Collectors, under ne 
rules applicable to contingent expenses. 





No. 16. 


UNDER instructions from Government, and pending further 
orders, discount should be allowed on Court Fee Stamps at the 
same rates as have heretofore been paid on Judicial Stamps. 
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AUGUST, 1870. 
V. B. somito Esq., anp C. T. BucxLaND, ESQ. , 


No. 1. 


` FOREST revenue, remitted by the Officers of the Forest 
Department to District Treasuries, should be treated in the Cash 
Accounts of the District Officers ag remittances, and not as 
revenue; and such remittances should not be taken into account 
in Table V. of Return No. X. 


No. 2. 


Rue 2a, prescribed in Circular Order No. 9 of June last, 
was not intended to apply to Indents on the Superintendent of 
Stationery, provision for which is made in the Budget Estimates 
of that Officer. i 


No. 3. 


District Officers are requested to show in Return No, X Vo 
prescribed in Circular Order No. 4 for May last, the operation 
of.the quarter for which the Return is submitted, and those opera~ 
tions.only. 


. No. 4. 


Tun Board “regret to find that, notwithstanding the strict 
orders contained in Rule I, Section X, Chapter VI, page 126, 
Board’s Rules, establishments chargeable to the Record Fund, 
and other temporary establishments, have been entertained in 
some Districts without previous sanction, and without any con- 
ditions as to their appointment. To prevent such irregularities 
in future, District Officers are again warned that they must 
invariably obtain the Board’s sanction to the entertainment of 
o-—~3 
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temporary establishments. If in any case they entertain such 


Rsv Cm, establishments without sanction, except in cases of emergency, 


which are to be immediately reported, the Board will recom- _ 
mend to Government that they may be left to pay them them- 
selves. 

The following is added as Rule 1a. of that Section :— 

la.- It must be made a condition of the appointment of * 
any person on any temporary establishment sanctioned by the 
Board, that half pay only shall be drawn during the period for. 
which the establishment is entertained, and that the remainder 
can be claimed at the expiry of the sanctioned period, provided 
the work be then completed, or sufficient cause shown to the 
satisfaction of the Commissioner of the Division for the failure ; 
otherwise the half pay will be forfeited to provide for the com- 
pletion of the work by other persons. 


No. 5. 


‘WiTH reference to Sections 22 and 25 of the New Post Office 
Rules, dated 10th March 1870, all Divisional and District 
Officers are requested to be careful to provide for Postage and 
Banghy expenses in their future Budget Estimates. 

If any Budget Estimate for 1871-72 has been sent up without 
such provision, a supplementary estimate should be submitted at 
once. 


No. 6. 


Tue Board have recently learnt that the practice of using 
Bill of Exchange Stamps for ordinary receipts, instead of the 
proper Adhesive Stamps specially set apart for such purpose, is 
prevalent in certainly one District, if not in several. District 
Officers are requested to use all means in their power to put a 
stop to the practice. 

2. Stamp Vendors should be informed of the existing prac- 
tice, and directed to point out to persons purchasing Bill of 
Exchange Stamps that they are invalid, and consequently should 
not be used for receipts. 


l 
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3. A notic to the above effect in the vernacular should 
also be hung up in the Cutchery or eee of the District 
in some conspicuous place. 


No. 7. 


Wiru the approval of Government, the following alterations 
are made in Clauses 3 and 4 of the Government Notification, 


‘dated 22nd February 1869, published in the Calcutta Gazette 


of the 24th idem, and re-printed in pages l and 2 of the Salt 
Manual :— 
Page 1, Clause 3.—For the present Police Stations in the 


‘District of Howrah, substitute the ®llowing :—“ The Police 


Stations of Bally, Golahbaree, Howrah, Seebpore, Doomjor 
(including Sankrail) Oqloobarya, and Shampore in the District 
of Howrah.” 

Page 2, Clause 4.—For the existing three last lines, substitute 
the following :— 

s Northerly direction through the Station of Howrah, to the 
junction of the Grand Trunk Road with Nuskerparah road, 
thence along the north side of the latter road to its termination 
on the right bank of the river Hooghly, and it shall then pass 
in a straight course across that river to the Cossipore Ghaut.” 


No. 8. 


Wiru a view to ensuring a more careful supervision by Dis- 
trict Officers of the details of office management, the Board 
direct that, “in future, every District Officer shall make a half- 
yearly inspection of all branches of his office, guiding his 
inquiries by the rules, so far as they are applicable, contained 
in clauses 2 to 17, pages 174, 175, Board’s Rules, which point out 
the principles on which Commissioners’ inspections are to be 
conducted. ' 

Each District Officer will report the result of his examination 
in detail to the Commissioner on the 1st days of April and Oc- 
tober respectively. 
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Commissioners will notice these reports in thefr Annual Ad- 
ministration Reports, stating their opinions, in respect to each 
District Officer. subordinate to them respectively, as to the care 
and efficiency with which his half-yearly inspections have been. 
carried out. 


No. 9. 


THE following is added as Hile 3 to Section 12, Chapter 
VIII, page 155 of the Board’s Rules :— 

-When any revenue due in one distriot is paid in bioihar dis- 
trict, the Collector receiving the payment should not credit the 
amount in his accounts as revenue, but should deal with it as 
if it had been paid in for the issue of a Land Revenue Transfer 
Receipt, and should issue a Transfer Receipt at once in favor of 
the Collector to whom the remittance has to be made, and for- 
ward it for realization and credit. 


’ No. 10. 


In line 1, Clause 3, para. 11 of Financial Resolution No. 2471, 
dated 8th April 1870, for “In Column 4, every separate source 
* of income, &c.,” read “In Column 3, every separate source of 
“income, &c.” 

2, In line 1, Clause 4, para. 11 of the above resolution, for 


` Jn filling in Column 6, the ascertained profits, &.,” read “In 


“ filling in Column 4, the ascertained profits, &c.”, z 


3. - Assessing Officers are requested to cause the necessary '. 


corrections to be made in the instructions, which accompany the 
notice under section 17 of Act XVI of 1870. - 
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SEPTEMBER 1870. 


i 


V. H. Somanca, Esg., anp C, T. BUOKLAND, Esq. 


No. 1. 


Tux following is added as Rule 22 to Section XIII, Chap- 
ter XI, page 189 of the Board’s Rules :— 

In all applications forwarded to the Board, for sanction of 
expenditure of any description whatever, it must be stated 
whether the expenditure is covered by the budget allotment of 
the office by which it is to be incurred under the head to which 
the charge appertains, l 





No. 2. 


AFTER the word “check,” in Clause 42, page 70 of the - 


Board’s Rules, as amended by Circular Order, No. 7, for January 
1867, add “ the former daily, and the latter monthly.” 
2, In Clause 43A., page 70, for “12, Register” substitute 
614, Form.” - - 





f No. 3. 


THE following addition is made after the words HoT and 
L colo $lel respectively, in the Bengali and Urdu Forms of 
Kabuliat, at pages 297 and 298 of the Board’s Rules :— 


08 THA TENS fad caw SES aap Kea 
aq ' . 
i & sty Bry wlesla gayi byty 
2. Should an English Form of the Kabuliat-be used, the 
words “Subject to the consent of the Board of Revenue” 
should be inserted therein. 
o—4 
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For the words “ one copy forwarded to the Commissioner,” 
on the docket face of Return No. 64.4., read “forwarded in 
duplicate to the Commissioner ;” ‘aid for the words “ one copy 
forwarded to the Board of Revenue,” read “ one copy forwarded 
by the Commissioner to the Board of Revenue.” 

2. District Officers are requested to make the necessary cor- 
rections on their returns before submitting them. 





No. 6. 


Tux following correction has been made in Rule 8, Section VI, 
page 44, Board’s Rules :— 

Strike out the word “ and” at the end of the 10th line, and add 
at‘the end of the Rule “and lastly that the Rule 9, Section IV, 
“shall not be held applicable to the case of disbursements on 
e account of claims compromised by the Court of Wards, which 
‘ disbursements may be sanctioned by the Commissioner on his 
“own authority, under the provisions of section 49, Act IV 
«(B. C.) of 1870.” 





No. 6. 


Wit reference to the orders of the Government of India, 
Home Department, No. 240, dated 30th April 1870, and the 


Despatch from the Secretary of State for India, No. 48, dated l 


London, 7th July 1870, .the following is added as Clause 9 A., 
at-page 148 of the Board’s Rules :— 


94. The sale by private contract of Governinent Estates is ` 


strictly forbidden, except by way of compromise of any dispute 


ag to title, or when there are strong political or administrative 


reasons for vesting the proprietorship in some particular person 
or persons, No such sale must, on any account, be ehooted with- 
out the orders of the Board. 





No. 7. 


DIsTRIOT Officers are informed that Return No. XV-c. should 
show only those'sesessmente which have been finally, disposed 
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of,—z. e. those which have been disposed of after objection, or 
Rey. Orr 


appeal, and those which are barred from objection or appeal 
by the time allowed for payment having elapsed. 
2. If the Returns for the quarter ending 30th June last do 


» not show such assessments only, District Officers are ei 


e 


to submit revised Returns. 


No. & 


* Wira this issue of the Circular Orders, Rules revised in 
accordance with Act FV (B. C.) of 1870, for the guidance of 
Revenue Officers in the management of Wards’ Estates, are cir- 
culated. These Rules should be substituted for those in Sections 
I, II, III, Chapter XXV, pages 340 to 342 of the Board’s Rules. 





No. 9. 


Wiru reference to direction (f.) at head of Return VI-A, 
under Act XVI of 1870, District Officers are informed that 
as, at the beginning of the months of July, October, and Janu- 
ary, fresh instalments of Income Tax fall due, the totals of 
columns 11 and 12 in the Returns for those months will not tally 
severally with those of columns 19 and 20. The joint totuls, 
however, of columns 11 and 12 and opinie 19 and 20 re- 
spectively should so agree. 

*2, In the months of July, October, and January, also, for 9 
similar reason, the Rule in para, 3 of Circular Order No. 7, for 
June 1870, will not hold good. A note should, therefore, be added 


- to the Statement for each of those months, showing how much 


of the gross entries in column 22 of the previous Return have 
been included in column 13. 





No. 10. 


Tue Board have reason to believe that the Government is 
annually put to no small unnecessary expense in providing 
sutringees for the Native Offices. They, accordingly, direct 
that*all Divisional and District Officers will see that sutringees 

e 7 e 
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are no longer supplied at the cost of Government for the pur- 
pose mentioned. 

2. Inmany Offices, the Board understand that the old fashioned 
tucktaposhes and sutringees have been given up. This change 
of practice has many advantages, ‘as the men sit on stools, 
benches, or chairs, and write on tables, such a position being 
better adapted to accelerate work, Moreover, the arrangement 
of tables, chairs, &., in the centre of a room affords more space 
for the accommodation of almirahs, racks, &c., against the walla. 





No. 11. 


THE Government of India having in their Orders, No. 959, 
dated the 31st May 1869, directed the suspension of the proviso 
contained in Section IX, Act XIII of 1862, in respect of moneys 
due to Government, the following should be substituted for 
Rule 2, Section XII, Chapter II, at page 32 of the Board’s 
Rules :— 

2. Copper coin issued under Act XITI of 1862 may be received 
from the Public at Government Treasuries in payment of 
Government dues, at the values fixed by Sections II and IX of 
the Act, without limit of amount. Copper coins which are not 
definable as having issued from a Government Mint—z. e., coins 
on which the impression of the die is totally lost, or has become 
illegible—should not, however, be received. 

Under the authority of the Government Orders above quoted, 
the following should be substituted for Rule 3a. : 

34. District Officers will take careful measpres-to keep all 
Sub-Divisional Treasuries constantly supplied with Government 
copper coin in sufficient quantity to meetall demands. Such coin 
ig to be issued freely from all Government Treasuries and Sub- 
treasuries (Sub-Divisional Tehsil or others) to all applicants to 
the amount of the value not less than rupees five,.at the rates 
prescribed by Sections II and IX of Act XIII of 1862, and no 
other; and no discount for the future is to be allowed to vendors 
or others who purchase copper coin from Government Trea- 
suries. d 





VOL. V.j r) REVENUE CIRCULARS. 


OCTOBER 1870. 
VY. H. ScuaLon, Esq., anp C. T. Bucxianp, Esa. 


No. 1. 


Wir reference to paragraph 7 of the Rules of the Govern- 
ment, Bengal, for the administration of Act XVI, 1870, all officers 
engaged in conducting proceedings under the Act are informed 
that, although the prosecution of defaultera at the end of the 
periods prescribed for payment of the tax imposed upon them 
must be invariably resorted to, the prosecuting officer is authoriz- 
ed, on good and sufficient cause being shown for delay in pay- 
ment, to withdraw the prosecution, and accept payment. 

2. In order, however, to prevent any injudicious use of this 
power, the Board prescribe that no prosecution, under Sections 31 or 
38 of the Act, shall be withdrawn except with the sanction of the 
Collector of the district; and that that sanction shall not be 
accorded in any case unless the amount of the tax assessed shall 
have been before paid by the assessee or be offered in payment at 
the time. : 

*3. Collectors should, at the same time, carefully watch the 
institution of prosecutions by their subordinates, and enquire into 
the cause of any extensive resort to that method of enforcing the 
tax. 





No. 2. 


Tux limitation of the annual assignment of funds for keeping 
the record-rooms of the Lower Provinces in order ‘to rupees 
16,000, a sum which has of late fallen far short of the requisi- 
tions of the local officers, renders special arrangements necessary 
for the divisional and district allotment of the funds in question. 
The following rules are, therefore, prescribed for the guidance of 
Corftmissioners and District Officers. 
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2. District Officers will submit to the Commissioner, not later 


Rey, Cm. than the lst January in each year, budget estimates of their 


requirements from the Record Fund for the ensuing official year. 
The Commissioner will amend these estimates at his discretion, 


‘and will compile them with the addition of an estimate of the 


requirements of his own office into a divisional statement, which 
he will submit with all necessary explanations to the Board, on or 
before the Ist February. On receipt of these estimates, the 
Board will allot to each division whatever sum may be available 
for its-use. 

3. In regulating the estimates, each Commissioner must bear 
in mind how small a sum it is possible for the Board to place 
each year at his disposal. He must proceed on the assumption 
that, unless the paucity of demands from other divisions should 
enable the Board to assign to him more than a proportionate 
share of the whole available funds, his total allotment cannot ex- 
ceed a sum which will supply him with 240 rupees for eath district 
in his division, and 50 rupees for his own office. The items in his 
estimate should, therefore, be divided into two classes ; (1st) those 
which he considers of the greatest importance, to a total amount 
not exceeding that which has been above indicated ; and (2nd) 
those to which he desires sanction in case extra funds should be 
available for the purpose. With so scanty a provision, however, 
for the: wants of the whole of Lower Bengal, the Board rely on 
Commissioners to exclude from the first part of their budgete 
every item that does not appear to them to be absolutely necés- 
sary, or of very great importance, so as to leave, if, possible, a 
surplus in their hands to meet urgent requisitions from other 
quarters. . ; 

4. The Board will reserve a small fund to meet unfore- 
‘seen exigencies. In case any such should arise in the course of 
the year, Commissioners may submit supplementary indents, 
which will be complied with, if possible. 

5. As any excess expenditure in one year must be met era 
the allotment of the year following, and as, on the other hand, 
a surplus at the end of the year lapses to Government, it is 
obviously important that the Board should have befow them, in 
a complete form, the accounts of actual expenditure against the 

e 0 
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allotment of the current year, when judging of the estimates “ 


submitted for the following year. The character of the work 
to be paid for from the Record Fund supplies a simple way of 
attaining this object. For the performance of that work a 
continuous expenditure throughout the whole year can never be 


° indispensable. It must be, therefore, understood once for all that 


every District Officer is to submit with his yearly estimate a com- 
plete statement of his actual expenditure from the allotment of 
the year then current, and that no disbursement is, on any àc- 
count, to be made after the date up to which such statement ‘of 
account has been made up, without the special sanction of the 
Board in each instance. In connection with this rule, the atten- 
tion of all officers is drawn to Circular Order No. 4 for August 
last. Under the provision of that order which requires the 
reservation of half the salaries of temporary establishments 
until the termination of the periods for which they have been 
sanctioned, such reserved sums to be expended, in each case in 
which the work may not have been completed within the period 
specified, in the employment of other hands to finish it, it will 
now obviously be necessary that, in applications for sanction to 
the entertainment of establishments payable from the Record 
Fund, the periods during which it is proposed to employ such 
establishments should be so regulated as to leave time after the 
expiration of those periods for the performance under the above 
rule, before the date on which the accounts must be submitted, 
of any work left incomplete by those establishments. 

6. It is -hoped that Commissioners will take pains to enforce 
the observance of these rules. With a little care and fore- 


' thought, such observance will be a matter of no difficulty, and 


will avoid all the irregularities and complications which have 
hitherto entailed so much troublesome correspondence in connec- 
tion with the Record Fund. 

7. For the three last lines of clause 1, Sec. VII, page 211, 
Board’s Rules, read— 

« The following rules are prescribed for the guidance of local 
officers in applying for assignments from the Record Fund.” 

8. After clause 1, insert paras. 2 to 6 as Rules 1A., 1B.,1C., 


and fb, 
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No. 3. 


In Circular Order No. 6 of May 1870, the cancellation in 
toto of Rule 5 B. in Chapter V, Section XVIII at page 81 of 
the Board’s Rules, was a mistake. The rule, which is hereby 
revived, should be added to the aforesaid Chapter, as before, ° 
together with the following additional rules ;— - 

5B. Owing to the great importance of paying rewards prompt- 
ly to informers and apprehenders-of offenders against the Opium 
Laws, the Government have, in ordér to obviate the delay which 


- «must often occur in realizing fines, sanctioned the provision of a 


large amount in the Budget Estimates of the two Opium Agen- 
cies, from which rewards are payable. 

5C. In all cases, the rewards adjudged by the Magistrate are 
chargeable to the Budget of the Opium Department, and should 
not, therefore, be included in the contingent bills of either the 
Revenue or Criminal Departments. 

5D. Payments should be made on a special form of bill, 
which has been registered at the Stationery Office as No. 182 
of the forms prescribed by the Accountant-General, Bengal. 

5E. When the fine has been at once realized from which a 
reward is payable, the reward adjudged by the Magistrate may 
at once be paid on production of the Magistrate’s order,—sub- 
ject to the proviso contained in Rule 5,—and the payee’s receipt 
should be obtained for the amount on a bill in the prescribed 
form. The receipted bill should be forwarded after payment, 
to the Opium Agent of the division, by whom it will be counter- 
signed and returned, and the bill so receipted and countersigned 
should be transmitted to the Acoountant-Genoral as a voucher 
in support of the payment, 

5F. When fines, &c., are not realized at ance,-a bill for the 
amount of reward proposed to be paid, drawn up in the prescribed , 
form, should be forwarded to the Opium Agent, with a state- 
ment of the case and an application for authority to make the 
payment; and on receiving it back from the Agent duly counter- 
signed, the amount is to be disbursed, and the bill should be for- 


” warded to the Accountant-General as a voucher duly receipted 


by the payee. 
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NOVEMBER, 1870. 
V. H. Somaxos, Ese, AND A. Money, ESQ., C.B. 


No. 1. 


Tar Government of India in the Financial Department hav- - 


ing decided to use Adhesive Stamps only under the Court Fees’ 
Act, District Officers are particularly requested to restrict their 
indents for stamps to immediate requirements, until the arrival 
of the new labels which have been indented for from England. 


No. 2. 

THE following is added to Rule 14 A., Section IV, Chapter 
VI, at page 119 of the Board’s Rules :— 

“ Transfers are not to be made without definite reason in each 
case.” 

Rule 15 is hereby cancelled, as well as Circular Order No. 1 
of December 1869. 

In line 4, Rule 16, the words “ this rule” should be replaced 
by the words “ the provisions of Rule 14.” 


No. 3. 


Tue following addition should be made to Rule 2, Section IV, 
page 23, Board’s Rules, after the word “ Estimates” in the 3rd 
line: —* This rule extends to all charges which require the sanc- 


. “tion of Government, but not to ahy which can be sanctioned 


“by authorities subordinate to the Government.” 


No. 4. 

Tue following words should be inserted in Clause 12, page 42 
of the Baard’s Rules in the 4th line after “ shall :”—* include 
recoweries of ‘stamp fees in pauper suits, and shall.” 
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e 
No. 6. 


Tux following is to be substituted for Rule 12, page 34, Board’s 
Rules :— 

12. On receipt from the Government Pleader of the report 
required by Rule 7, the Collector shall take into immediate consi- 
deration the propriety, in the case of a decree adverse to the 
Government, of satisfying the decree, or of preferring an appeal 
against it; and in the case of a decree in favor of Government, 
the expediency of taking out immediate execution, or of await- 
ing the expiry of the period allowed by law for an appeal. In 


all urgent cases, of either description above mentioned, the 


Collector may and should act at once on his own responsibility, 
reporting his proceedings for the confirmation of the Commissioner. 
Under ordinary circumstances his proper course will be to re- 
port the facts of the case for the orders of the Commissioner and 
the Legal Remembrancer, with his opinion in respect to the action 
which should be taken by Government. 

The present Rule 12 is tobe Rule 12A., with the following 
alteration :— 

For the first five lines and down to “decree” in the 6th line, 
substitute— 

«When the Government Pleader shall receive from the Collec- 
tor instructions to satisfy or to take out execution of a decree,” 

The following is to be inserted as Rule 12 B., page 34, Board’s 
Rules :— 

Cases in which decrees have been passed in favor of Govetn- 
ment by the Court of first instance, are not to be shown in 
Board’s Return No. VI. B., until the period allowed by law for 
appeal has elapsed, or, in the case of an appeal having been 
preferred, until the judgment of the Appellate Court is known. 
But an exception to this rule must be made in those cases in 
which the Collector may have, under the provisions of Rule 12, 
taken steps to realize the amount of the decree before the lapse of 
the period of appeal. All such cases should appear in the return. 


No. 6. 
In the Column for Remarks in all future Statements XXI E. 


° ° e 
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District Officers are required to show (1)—The total number of 
cases under each heading disposed of during the Quarter; 
(2)}—The total number of cases under each heading pending at 
the close of the Quarter; (3)—Number of cases under each 
heading in which convictions were obtained during the Quarter; 
(4)—Number of cases under each heading in which defendants 
were acquitted during the Quarter; (5)—Quantity of salt confis~ 
cated and quantity released during the Quarter under each 
heading. 

` District Officers are requested to submit a memo., as soon as 
possible, giving the information above required for the two past 
Quarters of the current year. 


No, 7. 

Tar following alterations have been made in Section VI, 
Chapter III, page 44, Board’s Rules, in conformity with Sections 
69 to 73 of the new Wards’ Act, No. IV of 1870, B. C. 

In Rule 4, for the words “the Court of Wards,” in lines 2 and 3, 
substitute the words “the manager of the Ward’s property,” 
and cancel the rest of the rule. 

For Rule 6, substitute— 

“In regard to any suit which may have been instituted 
“ against or on the part of any ward of the Court, before the 
“estate of the ward whom it concerns was brought under the 
“ Court’s control, and which has, consequently, been instituted 
s against or in the name of some manager; naib, or gomashta, 
“ other than the manager appointed by the Court, the Collector 

“shall causé an application to be made to the Court in which 
“the suit is pending, to cause the name of the manager appointed 
“ by the Court of Wards, or that of some other person, as pro- 
« vided in Section 69 of Act IV (B. C.) of 1870, to be substitut- 
“ ed for that of such manager, naib or gomashta, as next friend or 
* guardian -of the ward in the suit.” 


X No. 8. 


ADD to Rule 3, page 342, Board’s Rules— 
“ This rule; as well as that contained in paragraph 1, prescrib- 
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BENGAL LAW REPORTS. i [VOL. V. 


“ing eight years as the minimum age for admission, applies to 
“ boys, other than wards of the Court, whom it may be proposed 
“to admit to the benefits of the institution.” 


No. 9. . 


Tae following words are added at the end of para. 6 of Form 
No. 12, pages 88 and 89 of Board’s Rules— 


‘of spirits manufactured in the English method, or one seer of 
“ spirits manufactured according to the native system.” 


No. 10. . 


In continuation of Circular Order, No. 11 of July last, it is 
notified, for the information and guidance of all officers subordi- 
nate to the Board, that under the orders of the Government of 
Bengal, in the General Department, dated 3rd November 1870, 
the subjoined form should be adopted in reporting the deaths of 
European Uncovenanted Officers. This form properly filled in, 
should be submitted immediately upon the death of any unco- 
venanted European Officer, for transmission to Government: 


Return of the Death of a European Uncovenanted Officer of Gov- 
ernment tn the District of ` 
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No. 11. 


Unper the provisions of Section 24, Act XVIII of #869, when 
an improperly stamped document is impounded by a Regisfering 
. + d 


e 


0 
VOL. V.] REVENUE CIRCULARS. 
(d 


Officer and sent to the Collector, the Collector is required either 
to prosecute the parties to the instrument, when it appears that 
there was an intention to evade payment of the proper stamp 
duty; or in other cases, to levy a penalty under Section 20, when 
the parties appear before him to claim their document. 

It has, however, been brought to the notice of the Board that, 
in these last mentioned cases, when the Collector sees no suffici- 
ent grounds for instituting a prosecution, parties very seldom 
appear to claim their documents, and that this omission is pro- 
Vably owing to the fear that a severe penalty or punishment will 
be the result, As any undue severity in carrying out the provi- 
gions of Section 20 of the Stamp Act is calculated to lead to the 
evasion of both the Stamp and Registration Laws, the Board are 
of opinion that Collectors would do well to exercise the discre- 
tion vested in them of remitting the penalty (vide Clause b, Sec- 
tion 24), and in no case inflict a penalty exceeding 4 of .the 
amount prescribed by Section 20, when the error has arisen from 
ignorance of the law. 

A copy of this Circular Order will be forwarded to the Regis- 
trar General, with a request that he will inform all Sub-Regis- 
trars and parties who may produce insufficiently stamped 
documents before'them, of the course which will be, in future, 
adopted. 
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ABSOLUTE GIFT ... a ens ate ae vee 123 
See GIFT. 
ABWAB es... one so eee a s App. 1 
See INSTALMENT- BOND. 
ACCERTOR, PRODUCTION OF BILLS BY ... we! . 619 


See SALE or Goons. 














ACCESS TO CHILDREN ,.. ta an i ad, 71 
See Co-RESPONDENT’S RIGHT TO BE HBARD IN APPEAL. 
ACCOUNT, BALANCE OF- ... vee aa sé ve 850 
See Muruar DEALINGS. 
——-— OF ESTATE, PARTIES TO SUIT FOR .., n. 871 
See PARTIRS. 
————-— SALES ... we ave one ye . 619 
See Sarn or Goons. 
ACCRETION, RIGHT OF PROPRIETORS TO AC ww. 621 
See Divuviation or Larn. 
ACCRETIONS TO PROPERTY FROM RENTS on is l 
See Wiri. 
ACKNOWLEQGMENT aT tos ai an . 619 
See Barn or Goons. 
ACT—1838--XT eos aes tes sa ‘ we 136 
‘ See PARTITION. 
-1841—X0, s. 22 sas & es as ww. 546 
_ See Acr I oF 1845, s. 21. ` 
—1845—I, s. 21—Act XII of 1841, 8. 22— Regulation XI of 
1822—Purchaser at a Revenue Sale—Revenue Sale—Benami 
Purchase— Manager of a Joint Hindu reau A purchase by 
a managing member of a joint Hindu family, in his own name, at a 
revenue sale held under Act I of 1845, is not affected by section 21 
of the Act. A suit by one of the members, for recovery of posses- 
sion of his share of the property, purchased by the managing member 
in his own name, but for the use of the family, is not a suit to oust 
a certified purchaser, and therefore not affected by section 21, 
Act I-of 1845. 
Tunnan Sine v. Banoo Pura Narayan Sine s w. 546 
1850--IX on see ase dei tne ... 500 
See Manonspan Law. 
—— XXI iis oes wis ie .- 466 
e See Hinpu Law. 
. A 
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ACT— 1865—XX VII 2 E ave 


See Manomepan Law. 


-1858—XL a bee sin sai ue 
See Masogiry, Aas or, or Hinpus. 


See Acr III or 1864 (B. o5, s. 87. 


See PRACTICE. 


Act XIV of 1859, s. 1— Cause of Action— 
Res Judicata.] A., n Hindu of Gya, died, leaving a sister B., and 
C., the son of a deceased sister. On A.s death, B. took posses- 
sion of the property left by A. In a suit by C. against B. for 
recovery of possession thereof, as heir to his maternal uncles the 
Court of firstinstance held that 8. should retain possession of the 
property during her life-time, without power of waste; and that 
on her death, ©. should be entitled to the possession thereof. This 
was reversed by the High Court on appeal, who held that “ the 
decree should have been simply a decree of dismissal” of the 
plaintiffs suit. 

B. died, leaving an adopted son, D. C. sued D. for recovery 8f 
posseasion of the property, the subject-matter of the former suit, 
on the ground that D. was not the adopted son of B., and that C., 
“who came within the class of bandhus, was entitled to succeed to 
the property left by A. and B., there being no nearer heir in 
existence.” 

Held, that section 2, Act VIL of 1889, did not bar the suit. 

Banoo Monan Lan Buara Gran v. Lacuaan Lan... 





oes 


— Res Judicata— Cause of Action.] In execu- 


tion of a decree, the right, title, and interest of A. in a certain 
pope y was sold and purchased by B. In execution of another 
ecree, the right, title, and interest of A. and C. in the same 
property was sold and purchased by D. In a suit by A., the sale 
to B. was set aside ; but on appeal, the decision of the Court of first 
instance was, upon consent of the parties, set aside, and the sale 
allowed to stand good. D. sued for possession of the share of A. 
and C, in the property purchased by him, and obtained"a decree 
for possession of the share of C. only. D. now sued to set aside 
the sale to B. and for possession of the share of A. Held, that the 
suit was not barred by section 2, Act VII of 1859. 
Caannv Lax Sano v. Manu Lan si : te 


, 88. 2, 110—Remand—Non-appearance of Partjes.] 


‘When a suit has been remanded by the Appellate Court, and then 


dismigsed by the Court of first instance for non-appearance of the 
parties, the plaintiff is not debarred thereby from bringing 
another suit upon the same cause of action against the same 
defendant. 

Raenonarm Sina o. RAMKUMAR MANDAL si App. 


8. 7—Cause of Action.) At a sale for arrears 


of rent, A. became the purchaser of a certain patni talook. B., 


whose patni right had been sold, sued for and obtained a decree 
for reversal of the sale on the ground of irregularity. In the mean- 
time, A. had committed default, and the patni was again sold for 
arrears of rent, The zemindar drew out from the Collectorate the 
amount due to him. O., who had bought B.’s right, title, and 
interest in his decree, now sued A. for recovery of the surplus pro- 
ceeds of sale in the hands of the Collector, and obtained a decree, 
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He afterwards sued A, for mesne profits for the time during which 
he was in possession of the patni talook. This was a suit by C. 
against A. for recovery of the amount drawn out by the zemindar, 
on the ground that, in consequence of A. having collected the rents 
from the talook, which were to go towards payment of the rent due 
to the zemindar, and having fraudulently withheld such payment, 
he had sustained damage to the extent of the amount taken by 
the zemindar. 
Held, that the suit was barred by section 7, Act VIII of 1859. ` 
Tagını Prasad Guoss v. Kaupumanr Deni "a 184 


ACT—1859—VIII, s. 15 ‘sibs tae eat oe 1. 508 
See Hirpu Wipow. 


— ~—_—, 8. 17, cu. 2—Recognized Agents.] A recognized 
agent, under clause 2, section 17, Act VIII of 1859, cannot prose- 
cute or defend a suit in his own name. 

A gomasta of o firm censes to be a recognized agent under 
clause 2, section 17, Act VIIL of 1859, when the business of the 
firm has ceased before the institution of the suit. 


Morna Haraxras Josani v. Biseswar Das oes App N 


= 5 A. 30 a ar si ; App. 15 
See Sramp. 


, 88. 73, 3560 a ats y ssi a 3871 
See PARTIES. 


m ħi, 8. 78 ni seo 
See Paronzns’ Tretrony Act. 


ny BA, 92, 96—Injunction— Compensation, Suit for— 

Limitation Act (XIV of 1859), 8. 1, cl. 2.] A. having brought a 
suit against B., obtained and issued, on the 24th July 1868, an 
injunction against him under section 92, Act VIII of 1859. The 
suit was, on the 18th August 1868, dismissed; but no compensation 

. was awarded to B. under section 96 of Act VIII of 1859, in respect 
of the injunction which had been issued against him. A. and B. 
both appealed; the former against the decision dismissing his suit, 
the latter for compensation. “Both appeals were dismissed on the 
23rd Novetnber 1869,—B.’s, because it was engrossed on a stamp 
paper of the value of eight annas only. 

B., on the 16th December 1869, then instituted n suit against A. 
in the Small Cause Court, for damages in consequence of the injunc- 
tion which A. had caused to issue against him jn his suit. 

Held, that B. was not debarred, by section 96 of Act VIO 
of 1859, from instituting a suit against A. for damages, there not 
having, been an award of compensation under that section. The 
cause of action accrued from the time at which the plaintiff was 
first damaged by the wrongful injunction; continued as long as the 
injunction remained in force; and limitation began to run as soon 
as the injuuction was at an end. 

Nanna Kumar Saana-v. Gaur BANKAR ... « App. 4 


, 88, 176, 179 see os a .. 252 

See COMMISSION. 

»8. 194 sà ae x te . 167 

See Act XVI or 1864, s. 51. 

POE hp ODN am a os a ... 382 
See EXECUTION. 

—, 8. 206—Act XXIII of 1861, s. 11—Payment out of 

Court— Satisfaction of Decree not certified— Suit to recover Money 

















vee see ve 216 
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paid out of Couri] A.„ a judgment-debtor, paid to B., the 
decree-holder, a sum of money by way of compromise, in full satis- 
faction of the decree. B. failed to certify this payment to the 
Court, and afterwards executed her decree for the full amount. 

In a suit by A. against B. for recovery of the amount previously 
paid out of Gourt, in satisfaction of the decree, keld that, notwith- 
standing section 11 of Act XXIII of 1861, the suit was maintain- 
able. 

Gunamant Dasi v. Pranxisnont Dasi hsa 


AOT—-1859—VII, ss. 208, 284, 285, 287, 290— Assignee of a Decree— 
Eizecuhon, Power of the Court to which a Decree has been trans- 
mitted for.] Theo assignee of a decree should apply to the Court 
which passed the decree, and not to the Court to which the decree 
had been forwarded under section 285, Act VIII of 1859, for exceu- 
tion, for the purpose of being substituted in the place of the origi- 
nal decree-holder. 

The word “Court” in section 208, Act VIII of 1859, does not 

e include the Court to which a decree has been transferred for execu- 
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tion S 
Sapo Nararan Sina.v, HarBans LAL oa 497 
maamaa e, B 217 iis as She . App. 65 
See DIBMIBSAL OF PETITION FOR NoN- APPRARANOB. 
——, ss, 221, 232, 240, 242, and 351 691 
See OFFICIAL ÅBSIGNEB. 
, 8. 280—Evidence—Title—Possession.] On an ap- 
plication under section 230, Act VIL of 1859, in the investigation 
of the matter in dispute, the Court may go into the question of 
title. It is open to the applicant to give evidence of title beyond 
mere possession, and the decree-holder may prove his title to the 
property. 
Rapua Pyant Desi Cuownnrain v, Nagin Coanpra Crow- 
DHRY eos aS sos eae eee ... 708 
—— maaa, 8. 233—Seizure of Moveable Property— Mode of 
Executing Warrant agamst Moveable Property— Removing Locks.] 
Under section 238, Act VIII of 1869, a Nazir, authorized to exe- 
cute a wamant by attachment of moveable property, has power to 
remove locks put by the judgment-debtor on the doors of godowns, 
or other places where his property is stored, and put his own locks 
thereon, for the purpose of attachment and safe custody.of the 
property. 
Sopamint Dast v. Jaczswar Sur a ‘App. 27 
, 88. 283, 284 ... n a Wie A 386 
See EXECUTION. . 
, 88. 236, 265 .,. o% A abe 185 
See MOVEABLE PROPERTY. 
a, 8, TL T a oes ss 380 
See REDEMPTION, EQUITY OF. 
, 88. 273, 280 nee tee App. 21 
See Aor XXIII or 186], s. 8. 
ern , 88. 276, 278 ... sie ese .. App. 79, 80 
See Sussistenca MONEY, 
, 8. 281—“ Bad Faith.”] Bad faith in section 281, 
Act VIII of 1859, means bad faith not only in respect of the appli- 
cation, but includes bad faith on previous occasions. SS 
Surra v. Boaas e E App. 22 
K a 
. : e 


GENERAL INDEX. 





e 
AOT—1869—VIII, as. 315, 318,320... a P 
See AWARD. 
amm, 68. 824, 325 ... or y AR u. App. 
See ÅPPRAL. . 
——, s. 342 ons vas Nae T 
See STATUTE 11 anp 12 Vicr., c. 21, s. 78. 
ann , 8. 350 m k tee -» App. 
See STAMP. 4 


msama 8. 385 — Evidence, Reception of, in Appellate Court, 

though not produced in Lower Court.] 
Manarasa Jacapinpra Banwarr Qasind Banapur v. Bua- 
BATARINI Dast ii se ae .. App. 


(J 
See Acts OF GOVERNMENT OFFICIALS. 


Sea ii wats A, së ine mies vas 
See Revenue Cover. 
e en 


b See Perrrion oF APPRAL UNDER 8. 16, Lerrars PATENT.. 
eo. App. 








array tore X a9 eA 
See Act VIII or 1866 (B.C.), 8. 16. 

, 8. 13—Notice— Special appen In a suit for en- 
hancement of rent, it was objected, on behalf of the defendant, in 
spec appeal, that service of notice had not been ate Held, 
the question was one of fact, and the objection ought therefore to 
have been taken in the Court of first instance, 


C. J. Duwarnez v. Urram Sina ... va .. App. 
~—-~, ss. 86, 99 ‘i ms ase ve 
See MOVEABLE Property. 
m KT, 88. 6, 33 7 aug ise oes 
See PARTITION. 
a KTV ; eee wee ane App. 


See RIGHT OF War. 


EREE Te | m 7 
See Act VIII or 1869, s. 2. 











s ——— —, CL. 2? aoe App. 
See Aor VIII oF 18659, as. 92, 96. 
ee ane CL DY ayy Bi i ia 
See Manomuepan Law. 
a, on, 18. si ies “id 
See DEPOSIT, 
aonn 18.4 ie si a: de 
See Satz or Goons. 
8.8 wae ies tes vas 
Sea Mourua Dravinas. 
ee , 8. 20, See Execution or Deorgs. 
a Eecution— Limitation—Proceeding.| So long as 


an actual bond fide contest is going on in Court between a decree- 
holder and the judgment-debtor as to the jadgment, there is a pend- 
ing “ proceeding ” within section 20 of Act XIV of 18659, and the 
perio of limitation must be computed from the Court's decision. 
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e 
The decision in the case of Ram Sahaye Singh v. Degun Singh 
commented on and approved of. 

Maganrasa Dargas Mantas Cuanp Banapur, MAHARAJA oF 

Bourpwan v. Burgas Siva Basoo oe aD sis 

ACT—1859—XIV— Proceedings to keep alive a Decree —Bonâ fide 

Proceedings.) The question as to whether proceedings which had 

been taken to execute a decree had been taken bond fide to keep 

alive such decree, is a question of fact, and no special appeal lies 

from an.order finding that the proceedings taken were taken bond 
fide. 

Buusan Mowan CHATTOPADEYA v. Saupamini Dent , App. 

, 88. 20, 22—Limitation—Summary Deeision.] An 

order of a Conrt dismissing an application for execution of a decree, 

on the ground that it is barred by the Law of Limitation, is no? a 

“ summary decision” within the meaning of section 22, Act XIV 

of 1869. It is an order within the meaning of section 20 ‘of that 
Act. 

: Manazaza Dutzaz Manran Cuanyn Roy Banapur v. Ba- 

onARAM Hazea .. is ss as 
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1860—XX VIL s. 4 Ae: ek a ee .@ 371 
See PARTIES. Sey 
-m 8. 6 sas ws oes w. App. 21 
See ADMINISTRATION. 
XLV, s. 174 ree oes is is .. 100 
See CONTEMPT or Court. 
1861—X XII, s. 8—Act VII of 1859, ss. 273, 280.] Section 8 
of Act XXIII applies only to applications made under section 273 
of Act VIII of 1859, not to applications made under section 280. 
Surra v. Bocas see sos YF App. 21 
B Il a’ a ove .. 223 
See Aor VIL or 1869, s. 206. N 
— 8] s e “a App. Al 
See JURISDICTION. 
(815 i 691 
See OFFICIAL AssianEn. 
————XXV .. Sie S ais sie App. 70 
See Criminar Procepurs Cone. 
, Chap. XT... we i ie T 660 
See Oniminant Procepurz Copa. 

, 8.86. See Caraunan Procapurr Cops, s. 36. ° 
~, 8. 62. See Oxmminar Procepurs Cong, s. 82. * 
——_—___——_-- Nursance, Removal of—Power of Magis- 

trate.] Under section 62 of the Code of CriminaleProcedure, a 
istrate has no power to issue an order, er parie, to cut down 
trees, on the representation of a party, supported by the report of 
the Police, that the existence of the trees was a nuisance, 

- Tan Queen v. Raw Coanpra Mooxsrsee 5 ey .. 181 
— c, 48. 66, 278, 439— Complaint to be reduced to Writ- 
ing—Irregularity ın the Commencement.] On receipt of a peti- 
tion from the complainant, the Magistrate, without examining 
him and reducing his examination into writing, and obtaining his 
signature thereto, or appending his own signature as can aa 
referred the petition to a Deputy Magistrate for trial. The Deputy 
Magistrate tried and convicted the accused. ý 

: . 
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GENERAL INDEX. 


* 


‘ 
On a reference from the Sessions Judge, ou the ground that the 
proceedings were irregular under section 66, Act XXV of 1861, 
~and that, therefore, the order of the Deputy Magistrate was with- 
out jurisdiction, held, that the petition was sufficient, and that the 
Magistrate was justified in making over the petition to a Deputy 
Magistrate, who had the full powers of a Magistrate, for enquiry 











and trial. 
Tue Quen v. Umesh OHANDRA CoowDury vee ase 
ACT—1861—X XV, sa. 68, 77 ... aes “ag ede A Ae 
See MAGISTRATR. 
eS GE ee Ses ss he ms 
See Contsempr or Count. 
— - , 8. $20 ae e oe As App. 
See Hianwar. 
-——, 88. 407, 426. See Cuiminan Procepurs Conn, 
sa. 407, 426. 
1862—VI (B. C.), s. 17 ar ae Ra tee 
See MOVEABLE Prorenry. 
—— $X, s. 14 s ste ae sa App. 
fe See STAMP. 
———1863—XX ... nee App. 


See Burr ror DECLARATION oy Trusts or TEsrLB. 


XXI, s8. 27, 39.—Appeal—Jurisdiction—— Value of Suit— 
Value of Decree.] The Recorder of Moulmein, in trying an 
administration suit, valued at rupees 13,000, found as to rupees 6,000 
in value of the property claimed that it did not exist. The value 
of the amount decreed by him amounted to rupees 7,000. 

Held that, under Act XXI of 1863, sections 27 and 39, the 
appeal lay in the first instance to the High Court, and not to the 
Privy Council. : 

Hawan v, Isean Sart Baar Darrr .., one es 


1864, (B. C.), s 87— Act VIII of 1859, s. 2—Res 
judicata—Limitaton—Sutt against Municipal Commissioners for 
Possession of Land.) Previous to the institution of the prescht 
suit, one of the shareholders of a piece of land brought a suit 

ainst the Chairman of the Municipality for recovery of possession 
of his share. The other shareholders were made pro forma defend- 
ants invthe suit. ‘This suit was dismissed as barred by the Law of 
Limitation. After the dismissal of the suit, the plaintiff brought 
the present suit for recovery of his share of the land, on the allega- 
tion that his tenant had relinquished the land within three months 
in corfaequence of his having been dispossessed by the Municipal 
Commissioners. 

Held, that the suit was not barred by section 2, Act VIII of 1859; 
and that section 87, Act III of 1864 (B. C.), did not apply. 

Semble.—Act ILI of 1864, s. 87 (B. C.), relates only to actions 
brought in respect of acts done by the Commissioner under that 
Act for the purpose of the Act. , 
H. Parcs v. Kamar Cuanpea Guose .. mes App. 


-XVL s. 61—Act XX of 1866, s. 68—Act VIII of 1859, 
8. 194—Registration— Bond—Power of Court to alter Terms of a 
Specially Registered Bond.] By a bond specially registered under 
Act XVI of 1864, the obligor stipulated to pay the entire amount 
secured thereby, with interest at the rate therein mentioned, on a 
day therein mentioned. There was a further stipulation that, on 
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. 
default of payment, the bond was to be enforced as a decree. On 
failure of payment, the obligee applied for execution under sec- 
tion 68, Act of 1866, but the Subordinate Judge ordered the 
porne to be made by instalments. On an application to the 

h Court under section 15 of the Oharter Act, held, that the 
Subordinate Judge had no jurisdiction to pass a decree on the bond 
altering, of varying its terms. Section 194, Act VIII of 1859, did 
not apply. 

arrea Moman Banoo v. RasasEHant BABOO 


ACT—1864—XXVI .., we sai eee 





See Mavomepan Law. 


8.7 eas oa ate see 
See CONTRACT. 








, 8. 8 see eee si 
See REFERENOR FROM SMALL Causa Courr. 


1865—VIL (B. 0.), s 16—Act X of 1859, s. 6—Sale of a tenure 
Jor Arrears—Right of Purchaser—Ejectment—-Incumbrance by 
Jormer Tenant.] A purchaser of a tenure sold under Act VIII 


of 1865 (B. O.), for arrears of rent, cannot, under section 16, ejects 


aryot who has acquired a right of occupancy, under section 6, 
Act X of 1859, under the former tenant. 
Numapgas Karmoxar v. Sasy Pan .. App. 


Shareholder—Purchaser of Rights 





of Holder of Fractional Share.) Section 16 of Act VIII of 1865 





(B. C.) does not apply to the purchaser of the rights and inter- 
esta of the holder of a fractional share in an under-tenure. 
Harasunpart Dasr v. Kisro Mani CHowpBRAIN ... App. 


XI, s. 19—Immoveable Properity—Moveable Property 
— Growing Crops.] Growing crops are “ immoveable property,” 
and execution of a decree of a Small Cause Court cannot be 
had against them under section 19 of Act XI of 1866. 

opay Cuanpra Biswas v. RANJAN Sinpar eas ië 


————, 8. 21—Small Cause Court Act (Mofussil).] A 
defendant, desiring a new trial of a case decreed ngainstshim in a 
Small Cause Court, must deposit in Court the amount of tha decree 
passed against him and costs, at the time of giving notice of his 
intention to apply for the new trial. A subsequent deposit, though 
made within seven days from the date of decision, will not entitle 
the party to ask for a new trial. 

Semble.—“ The next sitting of the Court,” mentioned in section 
21, Act XI of 1865, refera to the next sitting after the decision 
complained of ; and the words “ within the period of seven days 
from the date of the decision,” apply to cases in which the sittings 
of the Small Cause Court are not held consecutively by reason of 
the same Judge being the Judge of more than one Court, 

Karas pra Sanwer v. DAWLAT SHeinw lk. App. 


——XXK, s. 34— Conviction by a Magistrate for practising as 


a Mookhtar in the Revenue Court without a Certficate+Jurisdic- 





tion. . 

In THE MATTER OF RAMDYAL Sina see ee App. 

1866—XX, s. 48 ose tee ite sia App. 
See REGISTRATION. 

———., 8. 53 a see ie R oe 

See Act XVI or 1864, s. 51. A 
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ACT—1867—X XVI, Scuepurs B, Agricul], Nora A... App. 6 
See VALUATION or Suir. 








1868-—-X VI, s. 16 tea App. 6 
‘See VALUATION oF SUIT, 
1869—IV, s. 37 aa i as a aori 
See CO-RESPONDENT’S RIGHT TO BE HBARD IN APPRAL. 
— VIN _ ove aes PE sèz App. 70 
See Orman Proospurs Copek, 
——-—-——, See CrmuNar Procepugg Cops, s. 435. 


———— m, 88. 445 A., 445 0. See CRININAL PROCEDURE Cops. 


— e XV s iss see eee T we 216 
See Prisoners’ TESTIMONY Act. 


ACTION. See CAusB oF ACTION, 


—--—, CAUSE OF és ws ahs 184, 220, 896, 663 
See Acr VIL or 1859, 8.7. See Act VIL or 1859, s. 2. 
See Devosit. See Acr VII or 1859, s. 2. 


ee .. e ras een App. 14, 61 
See Miraxsaara. See LIMITATION. 


ACTS OF GOVERNMENT OFFICIALS BINDING GOVERN- 
MENT~—Act IX of 1859.] Where, by a decree of the Special 
Commissioner's Court, established under Act CX of 1859, a decree 
was made directing property to be made over to a claimant, the pro- 
ceedings of officials making over that property were, when followed 
by a suit against Government to obtain possession of a portion of 
that property, in which suit the Government raised no question as 
to the propriety of the decree, or of the making over of the bulk 
of the Bah ries under it, held, to bind the Government as to the 


@ 











right of the decree-holder to the property. 
Tue SECRETARY or TATE yor [NDIA IN COUNCIL v. MU8SAMAT 
Kaanzapt va s ii ar we 312 
ADDING PARTIES 3 tebe as wee on vee 371 
See Parrigs. 
ADMINISTRATION, CERTIFICATE OF sa sis a. 871 
v. See PartiBs. : 
oe ~ Act XX VI of 1860, 8. 6. 
In rus Goons or Baam Lar Das ass se App. 21 
ADMISSIGN IN ANOTHER SUIT WHEN EVIDENCE ve 529 


Spe Banan, Rant-Fres. 
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ADOPTION “es Sis 
See Hampa Law. 


ADULTERY ves ees oe oa AR eas U 
See Co-ResronpEnt’s RIGHT To BH HEARD IN APPRAL. 
m 5 is i jax . App 9 
* See Dıvorca. 


———-—— OF PARTNER WITH WIFE OF CO-PARTNER 109 
See PARTNERSHIP. 


ADVERSE POSSESSION i si A sa .. 686 
See LIMITATION. 
e ° n 
e >» P 


AFFIDAVIT 
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ADVOCATE — Witness is sa oe App. 


Rasra Suaw v, BiswanatH MANDAL. 


cee 


See Hannas Corpus. 


AGENT OF COMPANY, AUTHORITY OF—Corporation—Seal— 


Contract— Companies’ Clauses Consolidation Act,8 and 9 Vict., 
c. 16, s. 97—The Scinde Railway Act, 1857, 20 and 21 Vict., 
c. 160,] The Scinde Railway Company was incorporated by 
18 and 19 Vict., c. 116, for the purpose of making and main- 
taining Railways in India, and for other purposes. ‘This was 
repealed by 20 and 21 Vict, c. 160, which authorized the 
Company to extend their operations, and extend their capital, &. 
This Act, by section 8, declared the Companies’ Clauses Congpli- 
dation Act, 1845, to be incorporated with it. By section 18, the 
Company have “ a seal for use in India in lieu of the common seal 
“of the Company, and from time to time may vary and renew it, 
“and make regulations for its use; and except, as by this Act 
“ otherwise expressly provided, every document sealed with such 
“seal, in conformity with such regulations, or in pursuance of any 
“ order of the directors, or of any aioi, given by the Company® 
“ ander their common seal, shall be as valid and effectual as if the 
“common seul were affixed thereto.” By section 64, “ the Com- 
“pany, from time to time, ma appoint and remove such commit- 
“ tees, persons, or person, as the Company think fit to act on behalf 
“of the Company in India or elsewhere, with respect to the mak- 
“ing, maintalving, managing, working, and using of the railways 
“and other works of the Company, and the control and conduct 
“of any of the affairs in India or elsewhere of the Company; and 
‘may delegate to any such committee, persons, ond person 
Zs respectively all or any of the powers of the Company and of the 
“directors and officers thereof which the Company thinks it expe- 
“dient that such committee, persons, and person respectively 
* should possess for the purposes of his or their respective appoint- 
“ment.” In Jan 1867, E. was the Agent of the Company in 
India, and he entered, it was alleged, on their behalf, into a con- 
tract with the plaintiffs, for 60 sets of irgn-work for low-sided 

ons. The plaintiffs’ firm did not deal in iron-work, and they 
had to get the goods manufactured for them in England. The 
Board of Directors were at the time supplying iron-work for the 
Company. There was nothing to show that KE. had been appointed 
under the provisions of section 64 of the Act, 20 & 21 Vict., o. 160, 
nor was there any evidence of the extent of his power or authority. 
A specification of the contract differed from it, in that it steted 
the -waggons to be covered waggons, and not low-sided. wag#ous. 
The contract was not made under seal of the Company, por was 
the iron-work, the subject of the contract, ever accepted by the 
Company. The defendants admitted that at the date of the alleged 
contract, E. was the Agent of the Company in India, but demed 
that his power extended to the making of such contract; they 
farther stated that the contract, if entered into, had been afterwards 
cancelled, j 


Held, by Panas, J., that there was no evidence to show that E.* had 

authority to make the contract. The contract was one which E. 
would have had power to make in writing only, under section 97 
of the Companies’ Clauses Consolidation Act, had he been appointed 
under section 64, 20 and 21 Vict., c. 160, but there was no proof 
of such appointment. 
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Held, on appeal, that, assuming that E. had been appointed under 
section 54 with power as large as in the ordinary course could be 
conferred upon him under that section, the contract was not one 
by which, acting as such agent, he had power to bind the Company. 
Srewarr v. THe Scrnps, Punsas, AnD Deter RAILWAY 
Company ote s oe ose 


AGENTS, RECOGNIZED _... ee 4 
See Act VIII or 1859, 8. 17, on. 2. 


AGREEMENT, BREACH OF tee a av App. 
See AUSB oF ÅCTION. 


=—— NOT TO ALIENATE 
Sea MORTGAGE. 


ALIENATION BY LIFE-TENANT aac ave 
See LIMITATION. 


ALIMONY ee Ss oes Ss Ly ce 
See Co-Rssroxpant’s RIGHT TO BE HEARD IN APPEAL. 


«———, PERMANENT.] Principle on which the Court will grant 
rraanent alimony. 
Orn v. ORD is App. 


ALTERATION OF DECREE. See Decrer. 

AMEEN, REMUNERATION OF .. 7s ai i 
See PARTITION. 

AMENDMENT bet oa 
See Haneas Corpus. 


ANCESTRAL PROPERTY, SALE OF sn ss App. 
See MiragsHara. 


see aoe 


APPEAL. See Co-Responpent’s RIGHT TO RA HEARD IN APPRAL. 
See Act XXI or 1863, 88. 27, 39. See ÜRIMINAL Proor- 
DURE CODE. 


See Srasr. See VALUATION or Suir. 





— Act VIII of 1859, s8. 824, 325—Award.] Two out of three 


arbitratdrs appointed in the case, submitted their award before the 
Moonsiff. The defendant, against whom the award had been made, 
appliéd to the Moonsiff to set aside the award, on the grounds of 
corruption and misconduct, and that the award was a nullity, inas- 
much as only two out of three arbitrators had made the award. 
The Mootsiif overruled the objections, and passed a decree in terms 
of the award. On appeal to the Judge, the order of the Moonsiff 
was set aside, on the ground that the award was illegal, as two onl 
of the three arbitrators originally appointed had made the rand, 
and that the evidence did not prove the plaintiff's case. 

On an application to the High Court to set agide the order of the 
Judge, held, that, under section $25, Act VITI of 1859, the Judge 
had no jurisdiction to set aside the award when the Court of first 
instance had passed judgment according to the award. 


In ras Marrer or ras Petrrion or Sana Irani Bux. App. 


AND REVIEW, ARGUMENTS ON A 
See LIMITATION. 
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APPEAL, EXECUTION OF DECREE MADE ON... ©... 606 


See PRACTICE. 


FROM COMMISSIONER OF INSOLVENT COURT... 179 
See Sratuts 11 & 12 Vicr., o. 21, s8. 78. 


TO PRIVY COUNCIL, PETITION OF-—Delay 
Transmission—Power of High Court to sirike it off the w 
Until a petition of appeal to y Privy Council presented to the 
High Cpurt has been admitted and allowed, a party has no right 
of ‘appeal to the Privy Council. If the petition is allowed to remain 
on the file of the Court, and is not prosecuted within a reasonable 
time, the Court has power to order its removal from the file. 

GosarpHan Barmoxo v. Senatı Manr BIBI Aè we 76 


— — UNDER s. 15, LETTERS PATENT. See PeriTiomor 
ApPRAL UNDER 8. 15, Lurrars PATRNT. 


——-——, WAIVING OBJECTION IN COURT BRUDA 





EFFROT ON... ae ís 670 

See PRACTICE. 

APPELLATE COURT we - 54: 
See VALUATION or Suir. See Act Vil OF 1859, 8. peA 

ARGUMENTS ON APPEAL AND REVIEW wis wee 686 
See LIMITATION. k ; 

ARREARS, SALE OF TENURE FOR ses App. 18 
See Acr VIII or 1866 (B. C.), s. 16. ; 

ARREST ses ae aye a vais oe we 274 
See MAGISTRATE. $ pia 

ASSIGNEE. See OFFICIAL ASSIGNEE. s 

— -m OF A DECREE ... .. 497 
See Acr VIII or 1859, ss. 208, 284, 285, 287, 290. 

ATTACHMENT ve «a ar Ses sni 382, 386 
See Iixecurion. 

———__—-—— AND SALE OF MOVEABLE PROPERTY App: 71 
See JixRcution. 

AUCTION-PURCHASER vis wes eas iis wo. 691 
See OFFICIAL Assia@nnx. 3 

AUTHORITY OF AGENT OF COMPANY. See Aqznr. ` 

AWARD wee wa ace oe sie ww App. = 75 

j See ÅPPRAL. $ 





Submission—Completion—Delivery—Act VIII ‘of fs59, 
ss. 815, 818, 320.] By an order of Court, of January 17th, 
1867, a suit was referred to two arbitrators, under section 312, 
Act VIII of 1859, who were to mnke their award in writing, 
and submit the same to the Court within three months. No 
order for enlarging that time was made. The first meeting of 
the arbitrators was held on May 22nd, 1867, and four subse ment 
meetings were held, at which all the parties attended, and evidence 
was taken ; at the last of which meetings, namely, on 27th July; an 
„objection for the first time was taken on behalf of the defendant 
that the time limited by the order of reference had expired, but 
the arbitrators proceeded with the reference. The award was 
made on 12th August 1867, and remained with one of the arbitra- 
tors until his death in August 1868. Subsequently it was pro- 
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duced by the other arbitrator, on the application of the parties to 
the suit, and delivered to the successful party, by whom it was 
brought into Court on the 10th May 1870, and judgment was 
moved for in accordance therewith. Held, that the arbitrators had 
authority to make the award. The award was properly submitted 
to the Court. Section $20, Act VIIL of 1859, does not make it 
necessary for the arbitrators to submit the dward to the Court per- 
sonally. Submission to the Court, under section 320, is not neces- 
sary to the completion of an award under sections 316 and 318. 

Although an arbitrator may deliver his award to one òf the 
parties, he ought not to hand over with it the proceedings, 
depositions, and exhibits. 

S. M. Jaaarsonparr Dasi v. Soxataw Brsax $06 


BAD FAITH bec iy i App. 
See Acr VIII or 1859, s. 281 
BAIL 


See MAGISTRATE. 


BALANCH OF ACCOUNT 
See Murvuay Dearrinas. 


BANDHU ... Si se 


See Hixpv Law. 


BENAMI HOLDER, CREDITORS CLAIMING AGAINST ... 
See Benas Purcnass In CHiLD's NAME, 


—-—, LEASE... Se 
See Ruvenux Court. 


——-——, PURCHASE ate 
- See Act I or 1846, s. 21. 


m Suit for Confirmation of Possession and 
Declaration of Title—Revrew— Decree— Declaratory Decree—Res 
Adfericaki | A. brought a suit for a debt against B., obtained a 
decree, and attached certain land in execution. C. intervened, 
claiming the property as his; but, on the 28th March 1868, his 
claim was disallowed, on the ground that, in two suits previously 
brought atainst O. and others for possession of the same property, 
on the 30th December 1863, by X. and Y., whose interest had, 
pending the suit, been purchased by B., it had been decreed that 
the land belonged to B. The decrees in these suits were dated 18th 
and 19th January 1864; they were in favor of B., and ran in his 
name nlone. C. had purchased a moiety of the property at an auc- 
tiontsale on the 7th March 1859; X. and Y. A are a a pre- 
existing mortgage over the same property, the equity of redemp- 
tion ùnder which had been Drdona. K aes : 

C. now brought a suit against A. and B. for confirmation of his 
possession, and a declaration of his title to the property. He alleg- 
ed that B. was his servant, and had purchased the interest of X. 
and Y. in the property benami for him; that he (C.) had made the 
purchase with his own money in the name of B.; that the suits 
originally brought by X. and Y. had really been compromised ; 
that while the decrees of the 13th and 19th January 1864 were 
nominally in favor of B., they were really in his (C.'s) favor; and 
that the suit brought by X. and Y. had been allowed to proceed in 
B.'s name, in order that C.’s title might be strengthened by a decree 
in hia favor, B. being only nominally the decree-holder. C. also 
stated that, since his purchase on 7th March 1859, he had always 
been in possession, and he dated his cause of action from the 28th 

e 


. aes wee 
. 


oon 


xiii 


Page 


357 
22 


274 
550 
442 
578 
234 


546 


xiv 


GENERAL INDEX. 


e - 
March 1868, when his claim to the property which had been 


attached by A. in bis suit against B. was disallowed. 

The Subordinate Judge gave a decree in favor of the plaintiff O. 
B. alone appealed to the High Court. 

Held, that C., not having been disturbed in his possession, and 
seeking a declaration of his title only and no relief, should have 
stated clearly and precisely what that title was; that ng against A. 
who had not appealed, the decision of. the Subordinate Judge was 


final; that as between B. and C. the matter was res adjudicata ; , 


that O. could not go behind the decrees of the 18th and 19th Janu- 
ary 1864, which had been passed in favor of B., and show that the 
purchase by B. and subsequent decrees were really benami for O. 
and in his favor. A decree, until it is set aside, is, as between the 
parties to it, conclusive both as to the rights of those parties apd 
the character in which they sue. 

On application for review of judgment, held, a party applying for 
a review of judgment must show that there is good and sufficient 
cause for granting the review before he can be heard to argue that 
the decision is erroneous. In so showing cause (first), no point, 
can be raised, which has been already discussed and decided on the 


original hearing of the appeal; and (secondly) no new point, which ẹ 


has not been raised at the hearing of the appeal, can be argued on 
the application for review. 
Buawasat Sine v. Mamarasa Rasenpnd Pratap BABOY 
BAHADUR Seek oe 


BENAMI PURCHASE IN CHILD'S NAME—Presumption— Credit- 


ors claiming against Benamt-holder—Striciness of Proof.) Al- 
though a purchase by a Mahomedan with his own money of an 
estate in the name of his son raises a presumption of the son's name 
being used benami for his father, proof that the father's object was 
to affect the ordinary rule of succession as from him to that pro- 

erty is sufficient to give, as respects strangers, & title to the son 
independent of and adverse to the father. 

Where bond fide creditors of the ostensible owner of property are 
claimants gn that property, the Court will require strict eee on. 
the part of any one seeking to have it declared that he held it only 
benami. ° 

Roxsapawra Nowas AnurD ALIKHAN v. Hurowari Moru 


AND ANOTHER rr ive one 
BEQUEST, VOID _... isa Site ade : 
See WILL. 


BILLS OF EXCHANGE, PRESUMPTION OF PAYMENT OF 


See Satz oF Goons. 


BOARD OF REVENUE 2 a i vs? Wasi 
See PARTITION. a 
BONA FIDE PROCEEDINGS sas 3 App. 


See Act XIV or 1859, s. 20. 


BOND. See Instarument Bonn. 


See Act XVI oF 1864, B. 51. 


_——, FAILURE TO REGISTER... as App. 


See Causn OF Acrron. 


——- HOLDER. See Borronny BOND-HOLDER. 
——, SUIT TO RECOVER MONEY ON _... wee App. 


See Causn or Action, 
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BOTLOMRY BOND-HOLDER—Ship, Sale of—Master's Lien for 

Wages—Priority.] The charterer of a ship advanced money to 

enable her to complete the voyage, and obtained as security n 

“bottomry bond” anal by both the master and owner. On the 

completion of the voyage, the charterer got the ship arrested and 

sold, and the money was brought into Court. Before any order 

had been made for the payment of the proceeds ont of Court, the 

master also had got the ship arrested at his suit for wages due, but 

no decree had been obtained. Subsequently, the charterer, without 

notice to the master, obtained an order of Court for the payment of 

the proceeds of sale to satisfy his bottomry bond. Thereupon, the 

master applied to restrain the charterer from taking the money out 

of Court, until the claim for wages had been first satisfied. Held, 

thatghe master had a lien on the proceeds for wages due to him at 

the time of the sale of the ship; prior to that “of the bottomry 

bond-holder, and that he was entitled to have the proceeds retained 

in Court until the hearing of his claim. 

In rag Marrer or Tee Suir “ Porroa@aL” ves ... 268 


BREACH OF AGREEMENT. eve wie sia App. 46 
é See CAU8B OF Action. 


BROTHER, PROMISE BY, TO GIVE SISTER IN MARRIAGE 395 l 
See CONTRACT. 


CASE COGNIZABLE BY SMALL OAUSE COURT, INTER- 
FERENCE OF HIGH COURT IN sss s App. 91 
See JURISDICTION. 


——--— REMOVAL OF, FROM FILE OF SUBORDINATE 


MAGISTRATE see App. 46 
See CRIMINAL PROCEDURE Čopa, 8. 36. 
CAUSE OF ACTION zi 184, 220, af 663 


See Acr VITI or 1869, 8. 7. ` See Act VIII oF 1859, 8, 2. 
See Darosir. See Act VIO oF 1859, s. 2. 


nt tr eee see eas ea .. App. 14, 61 
See Miraxsnara. See LIMITATION. 


pi , 

— Suit to Recover Money advanced on a Bond 
before the Money becume due—Failure to register a Bond— Breach 
of Agreement.] A. executed a bond in favor of B., but failed to 
cause the registration of thesame. Before the amount secured by 
the bond became due, B. sued A. for recovery thereof, on the 
ground that, as A. had agreed to get the bond registered, but failed 
to do so, B. was entitled to recover the amount advanced by him. 

Hek, ' that B. had no cause of action. 

Guru Prasa Roy v. Rar Banoo Daanpart SNG ... App. 46 


CERTIFICATE, CONVICTION BY MAGISTRATE FOR 
PRACTISING IN REVENUE COURT WITHOUT App. 89 
See Act XX or 1865, s. 34. 








———_————- OF ADMINISTRATION. See ADMINISTRATION. a 

——_— MM Ms tt, 371 
See PARTIES, 

CHILDREN see ii ee ia Be Nee l. 
See Wit. 

Seeds , ACCESS TO... ae, 9 

z "See Co-Resronpsnr’s RIGHT TO BE HEARD IN “Appgan. 
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CIVIL COURT, JURISDICTION OF i a App. 68 
See Hianwar. 

COGNATE ... is its we ss Jis o. 442 
See Hinpu Law. 

CO-HEIR, SUIT BY ste ms a sv .. 871 
See PARTIES. 

COLLECTOR vik ns aa ae a ws 136 


~ , See PARTITION. 


, PETITION TO, FOR MUTATION OF NAMES 128 
See GIFT. 


—————, SALE BY... sre me ave . 156 


See MOVEABLE PROPERTY. 


° 

COMMISSION—Ezramination de bene esse—Evidence—Act VIII of 

1859, ss. 175, .179.] A de bene esse examination of a witness 

about to leave the jurisdiction of the Court must be taken by 

the Court, unless the parties consent to the evidence being taken 
under a commission. 


Epwanps v. MULLER ... te re as vee 252 

COMMISSIONER... a s Al A va “186 
See PARTITION, 

ee , DEPUTY ... nes sti we 658 





See ČRIMINAL Procspurs Cops. 


——-—__—_——. OF INSOLVENT COURT, APPEAL FROM 179 
See Srarore 11 anD 12 Vicr,, o. 21, 8. 73, 


COMMISSIONERS, SUIT AGAINST MUNICIPAL ... App. 450 
See Acr III or 1864 (B. C.), 8. 87. 
COMMITMENT eee ne sv aes see oe 274 


See MAGISTRATE, 
COMPANY, AUTHORITY OF AGENT OF. See Deane 


COMPANIES’ CLAUSES CONSOLIDATION AOT  ... ~ 195 
See AGENT. 

COMPENSATION, SUIT FOR a oe App. 4 
See Act VIII or 1859, ss. 92, 96. 

COMPLAINT cee ane re ae we we 274 
See MAGISTRATE. 

—— IN WRITING sae ae 160 
See Act XXY or 1861, as. 66, 278, 439. . 

——_—__-——-, IRREGULARITY IN ... see «. 160 
See Act XXV or 1861, ss. 66, 273, 439. s on 

mame ee WORDING woe 660 
See Carmmman Procepurs Copa. 

COMPLETION ae oy Per sii ae ws 867 
See Awarn. 

CONFORMATION OF POSSESSION, SUIT FOR  ... . 821 
See Benam Purcwasn. : 

CONSIDERATION ... re i i ie “1. 896 


See Contract. 
CONSTRUCTION OF GIFT. See Grrr. 


CONTEMPT OF COURT—Penal Code (Act XLV of 1860), 8. 174 
— Code of Criminal Procedure (Act XXV of 1861), $. 171 
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e 
Power of Subordinate Magistrats.) A. Subordinate Magistrate 
has no power to try an offence punishable under section 174 of the 
Penal e committed against his own Court, but is bonnd, under 
section 171 of the Code of Criminal Procedure, to send the case, 
if in his opinion there is suficient ground, for investigation to a 
Magistrate having power to my or commit for trial. 
a 


Tore QuennN v. CHANDRA NEKHAR Roy... Ax hae 
CONTRACT iy 
See AGENT. z 
—— Consideration—Promise by Brother to give Sister ta 





Marriage.) A certain amount of money had been paid by one 
Hindu to another in consideration of a promise by the latter that 
he weuld give his sister in marriage to the former. The girl's 
mother was alive. In a suit for recovery of the amount on the 
ground that the latter had failed to fulfil his promise, held, that 
the suit would lie. 

JOGESWAR CHAKRABATTI v, Panca Kaur! CHAKEABATTI 


Sale of Goods—Addition of “Fresh Goods "—Reference 
æ High Court—Act XXVI of 1864, s. 7.) R.G@.G. and Co. 
entered into a contract to sell certain goods to A. S., N. 8., both 
Calcutta firms, The contract, which wasin a printed English form, 
was taken on the 18th December 1868 by one M., on behalf of the 
firm of R. Q. G. and Co., to obtain the signature of the vendees 
firm. It was signed on their behalf by A. S. Neither M. nor A. 8. 
understood English, and no explanation was given of the terms 
of the contract to A. S. atthe time he signed it, but there had 
been negotiations between M. and A. 8. as to these goods 
prior to the time when A. 8.’s signatare was obtained. It did not 
appear that the goods had been identified in. any way by the 
purchasers who had merely seen n sample. After his signature, 
A. 8. wrote in Nagri “ goods fresh, grenadines five cases, at 2 annas 
3 pie per yard.” A. 8, N. S., afterwards, on the 9th Feb- 
raary 1869, paid rupees 1,000 as Pape o which was accepted 
by R. G. G. and Oo, who then allowed further time for taking 
delivery of the goods, which, however, A. S., N. S., finding some 
of the goods were stained, declined to do. R. G. @. and Co. there- 
upon brought an action for breach of contract in not taking delivery, 
and a cross-suit was brought by A. S, N S, to recover the 
rupees ],000 paid os earnest-money. 

Held, that the words “fresh goods” after the signature of A. B. 
constituted part of the contract into which the parties entered, and 
by which they were bound. 

Where g case has been heard by a single Judge of the Small Cause 
Court, and a new trial has been Ae for, and the case has been 
reheard by two Judges, the Court is bound, under section 7, 
Act XXVI of 1864, to refer the case for the opinion of the High 
Court, if requested to do so by either party to the suit, though the 
Judges do not entertain any doubt, or differ in opinion. 

ADHAB CHanpra Rupar v. Asgit Sina, Narayan Srna. 
Amerr Sina, Narayan Suva, v. Manman Caannna Rupar. 


CONTRADICTION OF RETURN 
See Haswas Corpus. 


CONVICTION BY MAGISTRATE FOR PRACTISING AS A 
MOORTAR IN THE REVENUE COURT WITHOUT 
CERTIFICATE ... wei wa ns App. 

. See Act XX or 1865, 8. 34. 


2 c 
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CO-PROPRINTOR— Injunction—Jnjury.] The defendant was in 
possession of land under a potia granted by the ijaradars of the 
proprietors, and thereon commenced to build a house and plant 
a garden. The plaintif, who had bought the right, title, and 
interest of one of the proprietors, sued to restrain him. He did 

not allege any injury. Held, that such suit would not lie. 
Sar Cuanp v. Nim Cumann Sanu ; App. 26 


CO-RESPONDENT’S RIGHT TO BE HEARD IN APPEAL— 
Adultery—Alimouy—Divorce (Act IV of 1869), 8. 87—Access to 
Children— Costs} A husband brought a suit for divorce against 
his wife on the ground of her adultery ; the co-respondent appeared 
in that suit. The respondent appealed on the ground (anter alia) 
that, on the evidence, the Court ought to have held that the adulter 
was not proved. Held, that in that appeal the co-respondent 
not entitled to be heard in opposition to the appeal. 

The Court has power, inde section 37 of Act IV of 1869, to 
order permanent alimony to the wife, when a husband obtains a 
divorce on the ground of her adultery. When the marriage is 
dissolved on account of the adultery of the wife, she is not entitled 
to have access to the children of the marriage. 


KeLLy v. KELLY AND SAUNDEBS ... SA i gx Sn 
CORPORATION see oe né a big we 195 
See Aaunr. 
COSTS ki is bas wo Sys se n 
See Co-RESPONDBNT' S RIGHT TO BB HEARD IN APPEAL. 
ee “i mr se sue ije App. 23, 24, 81 
See RBFBRENCR FROM Smarty Cause Court. See 
: PLEDGEE. 
——-—, WIFE'S ove wes ove aes TE App. 9 


See DIVoRcR. 
COUNSEL ... ; 


See CeiminaL Procrkpuns Cops. 


COURT OF SESSION, POWER OF he oe °... 660 
See CRIMINAL Procepurs Copa. 


CREDITORS CLAIMING AGAINST BENAMI HOLDER 2. 578 
See Benam Purcuass in Coinp'’s Name. ` 


CRIMINAL PROCEDURE CODE (Acts XXV of 1861 and VIII 
of eee ee ee A eounsel or pleader 
is entitled to nppear and act on behalf of the prosecution in the 
Criminal Courts. ey. 
In rae Marrer or HANDI CHARAN CHATTERJBE P. CHANDRA 

Kuwar Grose pe ssi tes oe App. 70 


m m —___——.,, CHAPTER XI—Complamnt, 
Irregularity in recording—Power of the Court of Session. 
A Court of Session is competent to proceed to the tri 
of a prisoner brought before it upon s charge by- a Magistrate 
authorized to make a commitment, though the complaint or authors 
ization be contained only in a letter from the Judge of that Court 
to the Magistrate of the district, sent with the record of the case, 
notwithstanding an irregularity or defect of form in recording the 
complaint. 

The complaint or authorization of the Court before which, or 
against the authority of which, an offence mentioned in Chap. XI, 
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of the Code of Criminal Procedure is alleged to have been com- 
mitted, is a sufficient warrant for commencement of criminal pro- 
ceedings. 

Tue Quern v. Naraxan NAIK ... ar awe «. 660 
CRIMINAL PROCEDURE CODE, s. 86— Removal of a Case by 
the Magistrate from the File of a Subordinate Magistrate.) Inter- 
ference by the High Court, in a case where the Magistrate had 
improperly exercised his discretion in removing a case from the file 
of a Deputy Magistrate. : 
Is Toe Marree or Tas Permios or Nasa Kumar Banne- 
JEB a $i see or nes App. 46 
— — , 8. 62—Prohibitory Order] 
Unger section 62 of the Code of Criminal Procedure, a Magistrate 
cannot pass a prohibitory order, without having previously issued 
a rule to show cause why the order should not be passed. 








Tar Queen v. Rar LACHMIPAT Sine is App. 8l 
Sey eee ee ORE AS A | ae & va 274. 
See MAGIETRATE. 
— Oo 8 171 ae se «. 100 
See CONTEMPT or Court. 
ee 80 as .. App. 68 


See Hranway. 


, 8. 407, 426.] A. was charged 
with the offence of voluntarily causing hurt to C., and B. was 
~ charged with the same offence, and also with the offence of 
dbetting A. The Magistrate found A. guilty of the offence, 
and sentenced him to three months’ rigorous imprisonment. The 
Magistrate also found B. guilty of abetment of the offence of 
voluntarily causing hurt to O., and sentenced him to one month’s 
rigorous imprisonment and a fine. 
On appeal, the Sessions Judge held that there was no evidence 
to convict A., and he accordingly released the prisoner. The ap- 
peal of B., however, was rejected, on the ground that the evidence, 
though it did not prove him guilty of abetment, proved him guilty 
of sunke causing hurt, and, therefore, under section 426 of the 
Code of Criminal Prosethine the sentence could not be reversed. 
No “error or defect either in the charge or in the proceedings on 
trial” was alleged. 

Held{by Mrrrzx, J.) that section 426 of the Code of Criminal 
Procedure did not apply. 

Tuns Quaex v. ALAUENDRONATH CHATTEBJREB A App 39 


— — (Act VII of 1869), s. 485—" 
Power of a Magistrate in dealing with a case when dismissed with- 
out full dnd sufficient enquiry.] Semble-—When a charge is dig- 
missed by a Subordinate Magistrate without enquiry, n Magistrate 
has no power, under section 435 of Act VIII of 1869, to order a 
trial bette another Magistrate, but can only order a commitment 
to the Court of Session, 
Tan Queen v. Himanar Sine App. 48 


— m — — —— (Act VITI of 1869), ss. 445A, 
445C—Deputy Commissioner—Appeal] The right of appeal to 
the High Court given by section 445C of the Criminal Procedure 
Code to persons convicted on a trial held by an officer invested 
with the power described in section 446A, is confined to cases in 
which the officer has exercised that power. 
e Tue Qogen v. Duora BHOOYA .. sis PP s 658 
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CROPS, GROWING . P 7 ee vw. 194 
See Act XI or 1865, s. 19. 
CUSTODY, DEFENDANT IN ase 3s we 216 
See PRISONERS’ TESTIMONY Aor. 
———~--—— OF WIFE ie hs ods <.. 567 


See HABEAS Corvus. 
DEALINGS. See Moruar Daarinas, 


DECLARATION OF TITLE, SUIT FOR i Ri we 321 
See BENAMI PURCHASB. 


— TRUSTS OF TEMPLE, See Suit FOB ——. 


DECLARATORY DECREE .. me . 321 
See Banamr PURCHASE. bg 
— m SUIT sė Pre $e ise .. 508 


See Hinno Wivow. 

DECREE. See Execution or Dscres. 

—_—- a eee sie Sve ane uae .. 321 
See Benamı PURCHASE. e 
, ALTERATION OF—Zower Court.| After a decree has 


been confirmed by the High Court on appeal, the Subordinate Court 
has no power to make any alteration in it. 


P. T. Onzazr v. Sarkar Dorr Sina s App. 60 

——~~..., ASSIGNEE OF A we 497 
See Acr VIII or 1869, s8. 208, 284, 285, 287, 290. a 

—————,, EXECUTION OF, MADE ON APPEAL vee 605 
See PRACTICE. 

—-———— FOR RENT, EXECUTION OF ... aes we 166 
See MOVEABLE Proprary. 

—_——-, FORM OF oe evs oie Sah a. 570 
See Pracrics. 

—-~———, PROCEEDINGS TO KEEP ALIVE sts App. 59 
See Act XIV or 1859, s. 20. . 

—————, SALE IN EXECUTION OF a2 x 880, 691 
See Repemption, Equity or. See OFFICIAL ‘Assianre, 

—_———,, SATISFACTION OF ae oa sam S gagh 223 
See Aor VIII or 1859, s. 206. 

—_— , VALUE OF zs “i os *.. 805 
See Aor XXI or 1863, s8. 27, 39. . 

DECREE-HOLDER, LIABILITY OF bi e App. 71 


See Eixxcurion. 


DEED OF IMMOVEABLE PROPERTY, UNREGISTERED App. 86 
See REGISTRATION. 


DEFENDANT IN CUSTODY is ast ‘ss we 215 
See Prisoner's Tastimony Act. n 

—————~ —, HINDU ves ai 4 ss vee 648 
See STATUTE OF FRAUDS, 

DEFERRED DOWER BS zen iaa fs w= 84 
See Manomupan Law. 

DELAY IN TRANSMISSION OF APPEAL sai a 76 
See APPRAL TO Prryy Counorn. 

; e 
. . e 
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DELIVERY Ses eae ie TE ise 
See AWARD. 


DEPOSIT— Act XIV of 1859, 8.1, cl. 15—Cause of Action.) The 
plaintiff, on leaving Calcutta, in 1850, deposited a sum of money 
with A., B., and C., on which they were to pay him Rs. 9 monthly, 
and return the principal on'his demanding it. Rs. 9 were paid to 
him monthly until within twelve months of this suit. A. and B. had 
died since the date of the deposit. ‘This suit was brought against 
C. and the representatives of A. and B. to recover the amount 
deposited, and a decree was passed against O. on his own admission. 
But the representatives of A. and B. set up that the suit was barred. 
Held, that it was not a deposit under section 1, clause 15 of Act 
XIV of 1859. But held also, in accordance with the English cases 

. (frone which, however, the learned Judge dissented) that the cause 
of action arose from the date of the agreement to repay the money 
on demand, and not from the date of the demand, and therefore 
the suit was barred. 

Parsat: Coanax Mooxzrsna v. RAMNARAYAN Matmat ... 


DEPUTY COMMISSIONER ... aed ii 
oe See Criminan Procepurs Cops, ss. 445A, 4450. 


DILUVIATION OF LAND—Rights of Proprietors to Accretion.] 
Where property is wholly submerged by a river, any land forming 
afterwards on the site will, when the ownership of that site is 
proved to exist in the former owner, remain in him, and the accre- 

* tions will not belong to the adjacent proprietor. 

Farix Lopez v. Mappan THaxoor, BRIJOMOHAN T'HAKOOR, AND 
Harr Monan THAKOOR ... eee a ve 


DISCHARGE a vee as en .. App. 79, 80 


See Sunsistence Mowsy. ° 


DISCRETION ie sve 
See Haneas Corvus. 


DISMISSAL OF PETITION FOR NON-APPEARANCE, WHEN 
NO DAY HAD BEEN FIXED FOR HEARING IT—Act 
VIII of 1859, 8. 217 sts ue tes App. 
. Pasarta Sana v. Ramsapay Guosn. 
DISSOLUTION OF PARTNERSHIP. See PARTNERSHIP, 
DIST RESS— Vesting Order, Time of Operation of—Priority of Official 
7 Asimet] A diten levied A filing of the ie chee 
solvency, but before the vesting order is drawn up, is invalid as 
against the Official Assignee. 
A vesting order is made when it is given by the Court, and not 
at the time,it is drawn up, signed, and sealed. 
In TAB MATTER or Joun Bopry 
DIVOROE ACT, 8. 37 ses ar wed ais as 
See Co-RESPONDENT S RIGHT TO BE HBARD IN APPHAL. 
, SUIT FOR—Adultery— Wife's Costs.] 
BroapugaD v. BROADHBAD w een App. 
See Wr. 
DOWER ive nes 
See Manomupan Law. 
——_——, WIDOW IN POSSESSION OF ESTATE AS SECURI- 
TY FOR, FORM OF DECREE AGAINST Za ai 
See PRACTICE. 


xxi 


Page 


396 
668 


521 


418 


66 


309 


xxii GENERAL INDEX. 


e Page 

EASEMENT... oe ss E App. 66 
See Ries OF Wax. 

EFFECT OF GOVERNMENT SALE ON JAGHIRS ... n. 5629 


See BANAD, RENT-FREB. 
——— ON APPEAL OF WAIVING Py TIODI IN COURT 


BELOW... sae ae aT s.. 570 
See Pracrion. 
EJECTMENT .. App. 18 
See Acr VIII or 1865 (B. 0.), s. 16. 
ENDOWMENT, DEED ‘OF. ae Yes ise ww. «181 
See Hinnu Law. 
ENHANCEMENT OF RENT, SUIT FOR ... 47 


See PETITION oF APPRAL UNDER 8. 15, Lerrers Parir. 
ENJOYMENT, PERIOD OF, NETERA TO CREATE 


RIGHT OF USER z 174 
See Usur. 
EQUITY OF REDEMPTION. See Repexrrion, See REDENPTION, 
Eaurry or. `- 
, FORECLOSURE OF ... ... 389 
See Reavuarion XVII oF 1806, s. 7. 
c, PURCHASE OF See ww. 463 
See MORTGAGE. 
EVIDENCE .. ... 252, 619, 708 
See Comaiiasron. ‘See Sane oF Goons. See Aor VIU 
or 1859, s. 230. 
App. l 


See INETALAENT-BOND. 
, ADMISSION IN ANOTHER SUIT WHEN vee 529 
See SANAD, RBNT-FREE. 

~, RECEPTION OF, IN APPELLATE COURT, App. 54 
‘See Aor VILL or 1859, s. 355. 


EXAMINATION DE BENE ESSE ... sia ie vee 262 
See Cosmussron. 


EXECUTING WARRANT, MODE OF, AGAINST MOVEABLE 
PROPERTY ... App. 27 
See Acr VOI or 1859, 8. 283. 


EXECUTION ae OR wee 611 
See Acr Xiv oF 1859, 8. 20. 


Attachment—Partnership—Property—Act FIIF of 1859, 
s. 205.] A decree-holder, who was also a partner of the opment 
debtor, sought to attach, in execution of his decree, the share of 
the judgment-debtor in the assets of the partnership business, the 
business then being in the hands of the Receiver of the Court under 
a decree for diasolution and winding up. Held, that such share of 
the judgment- debtor was not property within the meaning of section 
206 of Act VIII of 1859, and therefore not liable to attachment i in 
execution. . 
Anzorr v. ABBOTT AND CRUMP ... . 382 


ae ee Act VIII of 1859, ss. 233, 
234.] A decree-holder in execution attached and seized certain 


property which belonged to the judgment-debtor in partnership with 
another person, who alone at the is of attachment was in actugl 
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possession. Held, that such property was the subject of attach- 
ment in execution of the decree against the one partner, but such 
attachment must be limited to his share, and the attachment should 
be by prohibitory order, not by actual manual seizure. 
. Tuama Sine v. Karvas Roy .., a. 886 


EXECUTION—Attachment and Sale of Moveable AOU Daten 
holder, Liability of, to Owner of Property wrongly sexzed and sold 
by him.] In execution of a decree against a judgment- debtor, his 
right, title, and interest in an elephant was so fa. In a suit ‘by a 
third party agninst the decree-holder ans the de parohaner for recovery 
of the elephant or its value, on the that the elephant was 
his property, and not the property of the r Sai eve — 
Held, that the decree-holder, as well as the purchaser, was liable 
to mate good the loss caused by such sale, 
Kanwar Prasap Boss v. Hrracranp Manu -. App. 7 


OF DECREE—Limitation—Purchase of Decree in 
Execution—Act XIV of 1859, s. 20.] G. A. obtained a decree 
against M.. Afterwards L. N. who had obtained a decree against 
. A. attached the decree which he (Q. A.) had obtained against 
Me and, upon sale in execution, became himself the purchaser of 
that decree. It afterwards a peared that the decree held by L. N., 
inst G. A. was barred by nitation. 
Held, that the execution of L. N.’s decree against Q. A. being 
barred by lapse of time at the time of sale, the sale was invalid. 





GOLAM ASGAR v. LAKHIMANI DEBI ... oes .. 68 
——— FOR RENT... re n. 156 

See Moveaniy PROPERTY. 
——_——--_____ MADE ON APPEAL ... ve 805 


See PRACTIOB. 


—~, POWER OF COURT AS TO .,. 497 
See Acr VIL or 1859, 88, 208, 284, 285, 287, 290. 


—— ——, SALE IN 22, ee 380, 691 
See Ruapemption, Equiry oy. See Orrietan “Assianen, 


EXPENSES OF PARTITION. See PARTITION. 
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FACT, QUESTIONS OF See a ae as App. 84 
s See Bieut or Way. 
FAILURE TO APPOINT NEW TRUSTEE soi we 181 
. See Humu Law. 
—-————— REGISTER BOND ... es .. App. 46 
* See*Oavse or Action. 
FATHER'S S{STER’S SON .. rn ss wis vee 442 


See Hinno Law. 
FILE OF SUBORDINATE MAGISTRATE, REMOVAL OF 


CASE FROM ... s App. 45 
See Crrminan PROCEDURE Cons, 3. 36. 
FLOOR OF UPPER STORY or oes eee vee 401 
See LANDLORD AND TENANT. 
FORECLOSURE OF EQUITY OF REDEMPTION. ... ... 389 
See Reautation XVII or 1806, s. 7. 
FORM OF DECREE ay A ie BE ask .. 670 


e See Pracrics. 
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FRACTIONAL SHARE, PURCHASER OF RIGHTS OF 
HOLDER OF ss... ai he ‘ve .. App 
See Act VIII or 18665 (B. C.), s. 16. 
FRESH GOODS uke ad ate 


See CONTRACT. - 


GENERAL RELIEF, PRAYER FOR 
* See RELIBF. 


GENTILE’ ... “ae vis 
See Hixpu Law. 


GENTILES, SUCCESSION OF eee oi vs si 
See Hrou Law. 

. See Hrxpu Law. 

——, CONSTRUCTION OF —Absolute Gift—Petition to Collector 
Jor Mutakon of Names.) A., a Hindu, living under the Mitak- 
shara law, executed a petition to the Collector, stating that he was 
in possession of all his ancestral property; that hia only son was 
dead ; that he had no wife; that his son had left a widow, B., and 
two daughters, and no other children or‘heirs; the petitioner went 
on to state, “ I declare her (B.) my heir; and as with the exception 
of the said B., I have no other heir or makk, nor can there be any, 
of which circumstances I have already preferred information in 
my petition of 16th April 1830, and life is uncertain, I consequently 
request that the name of B., the widow of my late son, be registered 
in the Collectory mutation book as proprietor and malguzar in the 
p of my name, with regard to the property,” &e. “ Further, as of 

., there are two daughters who, after marriage, by the blessings of 
, Providence, may be blessed with children ; they and their children, 
therefore, are and will be heirs and maliks. But as long as I 
live, I shall keep the management of my own affairs in my own Tends 
and look after all the transactions of dihat &c., myself, as hereto- 
. fore.” B. sold and conveyed parcels of the property. In a suit by 
her daughter’s son against the purchasers, for a declaration of his 
revyersionary right to the property sold, held, that, under the terms 
of the petition, there was an absolute gift to B. That as thé gift was 
not fettered by any restriction, the alienation by B. was good and 
valid. 
' Cuatraz Lat Sine v. Saewouxean, alias Rat Duraa Prasan 
GODOWN 


See LANDLORD AND TENANT. 
GOODS. See Sare or Goons. 
————, STORAGE OF a in sie ie 
. See LANDLORD AND TBNANT. 
GOVERNMENT OFFICIALS, ACTS OF. See Acrs or Govern- 
MBNT OFFICIALS. , 
——— SALE, EFFECT OF, ON JAGHIRS... 
See Banan, RENT-FREE. 7 
GREAT GRANDSON 
See Hinvv Law. 
GROWING CROPS ... ass sae 
See Acr XI ov 1865, s. 19. 


GUARANTEE—Statute of Frauds (29 Car. IT.), c. 8, 8. 4—21 Geo. 
TIL, ¢. 70, 8.17.) -A contract of guarantee is a “matter of contract 
and dealing” within the terms of section 17 of 21 Geo. IIT., ¢, 70, 
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and therefore such a contract made by a Hinda is not affected by 
section 4 of the Statute of Frauds. When a defendant raises a 
claim of set-off, on the trial of that issue; he must be considered as 
plaintiff. 

Srusatr JagaApAMBA Dasr v. J. M. Gros ane .. 639 
HABEAS CORPUS— Minor— Discretion— Return—<A ffidavit-- Amend- 
ment.] The return to a writ of habeas c must be taken to 
be true, and cannot be controverted by afidavit, In England, 
56 George IIT, c. 100, s. 4, allows affidavits to be used to contro- 
vert the return in criminal matters, but that Statute does not apply 
to this country. 

The return to a writ of habeas corpus can, however, be amended. 

A girl, under sixteen years of age, has not auch a discretion as 
enakles her, by giving her consent, -to protect any one from the 
criminal consequences of inducing her to leave the protection of a 
lawful guardian; but where the return to the writ of habeas corpus 
stated that a girl was above the age of sixteen (though her mother 
stated her to be of the age of thirteen years and nine months), the 
Court held that she was of years of discretion to choose for herself 
under whose protection she would remain. 
© Tue Queen v, Vavanan. In ros Marrar or S. M. Ganzsn 

Sounpanr Dunst, alias Mant... : one . 418 


— ——~— Return, Contradiction of —Mahomedan Law— 
Marriage- -Custody of Wife—Mior.] The return to a writ of 
habeas corpus is not necessarily conclusive, and does not preclude 
enquiry into the truth of the matters alleged therein, although 56 
George IIL., c. 100, does not apply to this country. 

By Mahomedan law the mother is entitled to the custody of n 
female child, although married, until she has attained puberty. 

Where a husband applied that his wife, stated in the return to a 
writ of habeas corpus to be “an infant under the age of sixteen 
years, to wit, of the age of eleven years or thereabouts,” might be 
delivered over into his custody, the Court, on the ground that she 
had not attained the age of puberty, and that her dower had not 
been paid, refused to order her to be taken from the custody of the 
mother, although the mother had taken her away secretly, in the 
absence of her father and husband from Bandari, where they were 
all living together, to Calcutta. 

In roa Marreg or Kaana Bisi ss ees we SST 


HEIR sive wet fae ee a wa: 316 

See Humu Law. 

HEIRS .OF ENDOWER, REVERSION TO ... jia <. I81 
See Hixpv Law. 

——, REVERSIONARY ete dai sia sds ... 608 

+ See Hinpu Wipow. 
HIGH COURT, INTERFERENCE BY, IN CASH COGNI- 
ZABLE BY SMALL CAUSE COURT ‘ids ae App. 91 

See JURISDICTION, 

——— —-, POWER OF ii is i 76, 316 
Sée APPEAL To Privy Counom. See STATUTE 24 AND 26 

on Vict., o. 104, s. 16. 





-—— oe se ane App. 29 
See Sraturs 24 AND 26 Vicr., c. 104. 8. 15. 


HIGHWAY—Criminal Procedure Code (Act XXVof 1861), s. 820 
—Cwil Court Jurisdiction.] ‘The Magistrate had, on the com- 
plaint of the defendant, passed an order, under section 320 of the 
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Criminal Procedure Code, forbidding the plaintiff to retain posession 
of a piece of land to the exclusion of the public, until he hind obtained 
the decision of a competent Court adjudging him to be entitled to 
auch exclusive possession. . 

The plaintiff, accordingly, brought his suitin the Moonsiff’s Court 
to recover possession of the land. The Moonsiff gave him a decree 
for exclusive possession of the land. On ap oa the Judge held 
that the Moonsiff had no jurisdiction to try the question whether 
the public had a right of way over the land. The Judge's decision 
was reversed in special appeal, and the case remanded to the Judge 
to try the issue, whether the plaintiff was entitled to the exclusive 
use of the land, 

Manescuanpea Mooxunrsenr v. Ramvuram PALIT App. 68 


HINDU AGE OF MAJORITY. - See MAJORITY, AGE OF, OF Hirnpys. 


DEFENDANT ie see a piii e. 643 
See Stature or Frauns, 


———— FAMILY, MANAGER OF JOINT ... Ses ... 546 
See Act I oF 1845, a. 21. 


IDOL. See Sursar or Hixpu Ivor. 











—-— LAW ey ati vr e = „e S585 
See LIMITATION. i 
7_— ——— Gryft— Religious Endowment—Trustee with Power of 


Appointment— Deed of Endowment—Farlure to appoint new Trustee > 
=! A to the Hers of the Endower.} A., a Hindu, by a 
deed of wukfnama (deed of endowment), after reciting that he had 
“erected and prepared a thakurbar: (temple) and the image of 
thakur (idol), and also a sadavart (alms-house), and had, in way of 
wukf (endowed property), dedicated certain property for the per- 
formance of the pwa frosty) of the said thakur and repairing of 
tlie house, flower garden and thakurbari, and appointed hig sister, 
B., the manager and mafwali (trustee) of the same, authorized B. 
to spend the profits in the performance of the puja, &c. As for 
the future, she (B.) should appoint such person to be the manager 
and matwali ns may be found by her to be fit, &c.; and in like man- 
ner all successive matwalis should have right of appointing suc- 
ceasively matwatis. To these his heirs should not have right to pre- 
fer any claim, &c.” B. died without having appointed any matwali 
(trustee) to succeed her in the management of the trast. On a 
suit by the heir of B. to obtain possession of the property coyered 
by the deed against the heirs of A., held, that the managership, 
on failure of appointment of a trustee, reverted to the heirs of the 
person who endowed tle property. 
Moussamur Jar Banst Konwar v. Coarren Daart Sina %.. 181 
Heir— Paternal Uncle's Daughter's Son—Saprinda.] 
A father's brother’s daughter's son is entitled to be recognized as 
an heir according to the Hindu law current in the Be School. 
Quru Gosmnp uana MANDAL v. Anann Lar Guaosm 
MAzUNDAR ae ae sis sa ow I 
———~—-_——_ Inheritance — Mitakshara— Great-grandson—Sapinda— 
Qentile—Bandhu— Cognate—Father's Sister's Son.) The great- 
grandson of the great-grenat-great-grandfather of the deceased is, 
according to the Mitakshara, a nearer heir to the deceased than 
his father's sister’s son. 
THAKUR Jrsnata Rina v. Tus Court or Warps; Tue 
. Count or Warns v. THAKUR JIBNATA Sine. ... see 442 


` 
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HINDU LA®V—IJnheritance—Sister.] A sister cannot succeed her 

brother as heir by Hindu law. 

Seimati Ruxsrmt Dast v. KADARNATH GHOSE - .. App. 

———Karta—Meanaging Member—Liability of a Manag- 
ing Member to Account.) A managing member of a joint Hindu 
family is bound to render an account of his management to his co- 
sharers, and he is liable to a suit if he refuses to do so. And such 
suit will lie even if the parties suing were minors during the period 
for which the account is asked. i 

ÅDHAYCHANDRA Roy CmowDERY v. PYARIMOHAN GuHO 


—-Part of Money borrowed paid in Relief of Legal 
Necessity—Mortgage Deed.) The daughter of a Hindu, while in 
possession of the paternal estate, borrowed a large sum of money 
undeg a mortgage of a portion of the.estate. Part only of the 
money borrowed was devoted by her to the relief of legal neces- 
sity. After her death, the next heir sued the mortgagee to recover 
the propery mortgaged, and to set aside the mortgage deed. The 
Conrts below gave a decree for possession to the plaintiff, upon re- 
payment of the amount actually spent in the relief of legal neces- 
sity. Such decree upheld on apeal. 

e@ Larır Panpar v. Sarpnaz Deo NARAYAN Sine oe 

—— Succession of Gentiles according to Mitakshara.] 

According to the Mitakshara, the great-great-great-grandson of the 

grent-great-preat grandfather of the deceased is entitled’ to suces- 

sion as one of the gentiles. 
Bara Raat Srna ann Baya Jupeas v. AGAR Sine oe 

——_— —_——. Widow— Unchastity—Act XXI of 1850.] A Hindu 
widow, in whom the property of her husband has once vested, does 
not forfeit by her aaa her right to such property. 

Semble.—Unchastity, followed by degradation or expulsion from 
caste, would not be sufficient to deprive a widow of an estate which 
she has taken by inheritance. 

SRIMATI MATANGINI DEDI v. SRIMATI JAYKALI DEBI on 

— c Adoption.] A Hindu widow, 
who has become unchaate, is living in concubinage, and is in a state 

of pregnanay resulting from ath concubinage, is incompetent to 

receive s son in adoption. 

Sayamanan Durr v. Saupamint Dast ... ees ve 
— WIDOW —Reversionary Heirs—Declaratory Suit—Act VIII 
of 1859,8. 15—Necessity— Waste.) A Tlindu died in 1808, leav- 
ing five sona, and possessed of considerable property. In 1813, the 
four di sons obtained a decree for partition against their 
elder brother, but themselves continued to live together as a joint 
Hindu family, and so did their widows after their death. After 
the deathof the widow of one of the brothers, J. D., the widow of 
another brother, brought her suit for partition; but, subsequently, 
by the consent of all parties, the matters in dispute were referred 
to arbitration, and an award was made as follows :—“ Selling their 
“ (tho widows’) respective ryoti land, ‘bati, or house, they will 
“ pay the costs af their respective vakeels; in that way the land, 
“© bati, or house, that shall remain, with the proceeds belonging to 
“ theif respective shares, the raiment and food of C. D. (the widow 
“of another brother) and J. D. will be supplied during their lives ; 
“they will be unable to make a gift, sale, hes should the proceeds 
“of the land, ‘ bati,’ or house not be sufficient for their food and 
- “raiment, and for the purity of their respective husbands in a 

“suitable manner, the jetta dharma, then showing good reason, 
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“regulation, conformably to the dharma shastra what ia expedient 
“ as necessary, according to usage, informing the other shareholders, 
“they shall be able to sell the ryoti land, ‘ bati, or house of their 
“respective shares.” This award, which directed a partition, 
according to the terms of" chinitnama, or written description of the 
land, which was executed by all the parties, was made a rule of 
Court on 26th July 1858. J. D. took possession of her husband's 
share of the estate, some portion of which she alienated. In a suit 
brought by the reversionary heirs against J. D., and the purchasera 
of what she had sold, iè was al eged that the alienations were 
without necessity, and contrary to the award, and it was prayed that 
‘they might be declared void as against the reversionary heirs, and 
that J D. might be restrained from farther alienation. Held, that 
the suit could be maintained in the life-time of J.D. As there 

+ was no waste proved, the prayer for an injunction to restrain fi- 
ther alienation was refused. 

Semble.—In purchasing from a Hindu widow, the purchaser is 
not bound to look to the appropriation of the money, nor is he 
affected by the fact that the alienation was made for a larger sam 
than the necessity of the.case required 

KasngusprasaD Roy v, SRINATI Jacavassa Dast ee 
HOLDER OF CERTIFICATE, SUIT AGAINST soe 
See PARTIES. 
—-————— FRACTIONAL SHARE, PURCHASER OF 
RIGHTS OF ... tee se sa .. App. 
See Acr VIIL ov 1865 (B. C.), s. 16. 
IDOL. See Sxrsair or Hixvv Inox. 
IMMOVEABLE PROPERTY one 
See Acr XI or 1866, s. 19. 
-——— m, UNREGISTERED DEED OF, App. 
: See REGISTRATION. 
INCUMBRANCE BY FORMER TENANT ... . App. 
See Act VIII or 1865 (B. C.), 8. 16. 
INHERITANCE eos ves ve a sy oe 
„See Hou Law. 
App. 


7 See HDU Law. k 


INJUNCTION eee sis a is vee 
See Aor VIII or 1859, 83. 92, 96. See Co-PROPRIÉTOR. 


——-—-—- TO STAY SALE. See INTERIM INJUNCTION. , 


INJURY ... we oe a 7 e App. 
See Co-PROPBIETOR. . 
INSOLVENT ACT, ss. 7, 49 ... ese des ess T? 
See OFFICIAL AgsiGREE, 
——-— COURT, APPEAL FROM COMMISSIONER OF 
See Sraturs 11 AnD 12 Vicr.,c. 21, 8. 73. 
INSTALMENT-BON D—“ Nuzzur”— Salami” —Abwab— Tnregia- 
tered Poita and Kabuliat—Set-off—Ewdence.] Plaintiff sued ina 
Small Cause Court, on an instalment-bond, for rupees 81. The bond 
had been executed for nuzzur or salami contemporaneously with 
the execution of a potta and kabuliat, by which the defendants 
agreed to pay the renee rupees 336 a year, for two years, ns rent 
for certain land. The potta and kabuliat had not been registered. 
A previous suit brought by the plaintiff under Act X of 1869 had 


* 


Page 


508 
e 


371 


37 


194 
86 
18 

442 


87 


App. 4, 26 


691 


179 


GENERAL INDEX. 


been, tierefore, dismissed, and no oral evidence was admitted to 
prove the terms of the potta and kabuliat. The defendants now 
claimed a set-off against the amount claimed under the bond, on 
the footing of a contract contained in the potta and kabuliat. The 
Judge reked to receive them in evidence, or to receive oral evi- 
dence of their contents, and gave a decree in favor of the plain- 
tiff, subject to the opinion of the High Court on four questions 
submitted by him. 

Held, the suit on the bond was properly cognizable by the Small 
Cause Court as a simple debt due under the bond. It was clearly 
not for an abwab or illegal cess; whether it was nuzzur or salami 
was immaterial. The defendant having benefited in the Act X 
suit by the fact that no oral evidence had been admitted to prove 
the contents of the potta and kabuliat, it would have been contrary 
to male and inequitable to admit such evidence now in support of 
his claim of set-off. 


Dinanats Mooxursex v. DEBNATH MULLICK vee App. 
INSUFFICIENT STAMP. See Sram. 
INTEREST, RATE OF eee a we tee 


a See Manomspan Law. 


INTERFERENCE BY HIGH COURT IN A CASE COGNI- 
ZABLE BY SMALL CAUSE COURT _... tee App. 
See JURISDICTION. 


INTERIM INJUNCTION TO STAY SALE.] The plaintiffs, who 
were in possession of certain premises, brought a suit to restrain 
the defendant from selling a share in them which he had attached 
in execution of a decree upon a mortgage to him of that share, 
and to set aside the deed of mortgage. According to the plaintiffs’ 
case, they (the plaintiffs) were in possession under a decree of 
Court obtained upon a mortgage executed to them by the executor 
of the will of the last proprietor. under a power contained in the 
will; and the mortgagors to the defendant, who were the brother 
and the son of the testator, had no interest in the property at the 
time of their mortgage to the defendant. The Taintifk applied 
for an ad interim injunction, and the Court granted the application. 

Rvurtar Kearrre v. Mamma Caanpra Rox si : 


INTERLOCUTORY ORDER, IRREGULARITY IN ... 
See PARTIES. 


INTERPLEADER SUIT m ais ii w App. 
7 : See PLEDGEE. 


INTERPRETATION, RULES FOR ... 
S See WILL. a 
IRREGULARITY IN COMPLAINT ... An 
See Acr XXV or 1861, a8. 66, 273, 439. 


————_--—— INTERLOCUTORY ORDER ... 
See PARTIES, 


ne RECORDING COMPLAINT .,.. 
See CRIMINAL Procapurn Cops, 
————-——— NOT AFFECTING MERITS OF CASE ..: 


See PARTIES. 


ISTEMRARI POTTA a 
See MOKURBARI Isrsmnani POTTA. 
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JA GHIR AND SERVICE TENURES ed we @ 620 
See SANAD, Rent-FREE. : 
JAGHIRS, EFFROT OF GOVERNMENT SALE ON ... n 529 
7 See SANAD, Rent-Frun. 
JOINT HINDU FAMILY, MANAGER OF ... a .. 546 
See Act I oF 1846, s. 21. 
JURISDICTION is oe ve sits asi 305, 316 
See Act XXI or 1863, ss, 27, 39. See STATUTE 24 & 25 
Vicr., o. 104, s. 18. 
i i ae ias App. 15,17, 89 
See Stamp. See VALUATION or Suit. See Act oF 
1865, 8. 34. ; 
—__—_—_—_———. OF CIVIL COURT we on Ap. 68 


See Hianway. 

OF REVENUE COURT. See Ravenous Court. 

— Special Appeal—Interference by the High Court 
in a Case cognizable by the Small Cause Court—Act XXIII of 
1861, s.13.] In a suit cognizable by the Small Canse Court, and 
in which no special appeal lies to the High Court under section ¢ 
13, Act XXII of 1861, the High Court exercised their extraordi- 
nary powers, and dismissed the suit. 

Manarasa Danas Manras Cumann Banapur v. Suacon 


Koxpu és tee sue any «- App. 91 


KARTA ue wee es ave ove its we 347 
See Hrxpu Law. 


LAND. See Dizoviation or LAND, 





LANDLORD AND TENANT see ste Ss ww 2834 
See Ruvenve Court. 
—— -Storage of Goods— Warehouse— 


Godown—Floor of Upper Story—Negligence.] The plaintiff let 
to the defendants a godown, on an upper story over his own 
godown, for the purpose of storing goods, the only stipulation in 
writing being that no combustible or hazardous goods should be 
stored there. The plaint alleged that the premises were taken by 
the defendants, on the understanding that the defendants should 
use the same in a tenant-like manner, yet the defendants used them in 
an untenant-like manner, and loaded an unreasonable and improper 
weight on the floor, whereby it broke through, and damaged the 

laintiff’s goods below. The evidence showed that the godown had 
heen used by former tenants for storing light goods, but, in addition 
to light goods, the defendants had at the time the floor broke storect 
upon it several casks of white and red lead, and some cases contaif- 
ing tin plates. The evidence of professional witnesses showed 
that a warehouse floor, ought to be able to bear 14 cwt. per super- 
ficial foot, and there was evidence to show that the pressure on the 
portion of the floor which fell was at the time 1 cwt. 1 qr. 6 lbs. 
‘The floor gave way in the part where the heavy goods were stored, 
but there was nothing to show that they were improperly stored. 
Evidence was given that it was not usual to store heavy goods on 
an upper floor, but that heavy goods were sometimes stored en 
upper floors. The evidence of the professional witnesses was to 
the effect that the floor was not a proper one upon which to store 
merchandize, but that 1} cwt. was not a dangerous weight for a 
warehouse floor to bear, and that no unprofessional person could 
have anticipated danger from it in the present instance. There was 
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also evidence to show that the girders were not sufficient for the 
{floor`of an upper o to be used as a godown. In a guit for 
damage sustained by the plaintiff by reason of the breaking of the 
floor,— 

Held (per Maceuuzson, J., and on appeal), that it lay upon the 
plaintiff to show that the defendants had acted in an improper and 
untenant-like manner, and that he had failed to show that any 
improper or unreasonable weight had been placed by the defendant 
upon the floor, "or such as a tenant exercising ordinary caution 
might not have placed there. 





Koxrause v. YULE oes sae ea is ve. 401 
LEASE, BENAMI ... - ea .. 234 
See REVENUE Court. 
,“PERPETUAL Ses a <3 a .. 662 
See ALOKURBARI Isremeani POTTA. 
LEGAL NECESSITY Š si ss sos a 176 


See Uixspu Law. 
LETTERS PATENT. See PETITION or APPEAL UNDER 8, 15, LETTERS 
PATENT. 
LIASILITY OF DECREE-HOLDER ... wae Apps TI 


See EXECUTION. 


—__——_-——. OF MANAGING MEMBER TO ACCOUNT ww 347 
See Hinpv Law. 


LIEN FOR WAGES see See 258 
See Botromey BOND-HOLDER. 

‘-LIEUTENANT-GOVERNOR a P vis » 185 
See Partition. 

LIFE-TENANT we nee oa ase ate ... 585 
See LINTTATION. 

LIMITATION de ia App. 4, 50, 66 


See Act VUT or 1859, ss. 92, 96. See Acr IU or 1864, 
(B. C.), 8. 87. See Riant on Way. 


X; Pe Ae 68, 84, 162, 550, 611, 619 
See Execurios or Drones. See Manomepan Law. See 
Acr XIV or 1859, s3. 20, 22. See Murvuat Dear- 
umes. See Act XIV or 1859. See Saiz or Goons. 


Adverse Possession— Hindu Law— Alienation by Life- 
Tenant—Suit by Reversioners— Arguments on Appeal and Review. 
A daughter succeeded to a share of her father's estate, and trans- 
ferred it in full property, by a formal instrament or ikrarnama 
dated March 1849, to her grand-daughter, expresaly naming her, 
and treating her as her heiress: the transfer being in the nature of 
a release, reserving maintenance and other advantages to the donor. 

Upon the application of the grand-daughter before the Collector, 
for the mutation of names according to the terms of the ikrarnama, 
the reversioners (collateral heirs of the father) affected to contest 
tho unauthorised nature of the alienation, but dropped their op- 
position. In 1857, the diaras, or alluvial lands attached to the 
estate, were perpetually settled with the grand-daughter. 

The alienor quarrelled with her grand-daughter, and in 1857 

“brought a suit against her to set aside the ikrarnama, upon the ground 
of the non-performance of a condition subsequent. The plaintiff 
succeeded in the first Court, but the judgment was reversed (Octo- 
ber 1858) on appeal to the Zilla Judge. Pending the appeal, the 
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s 
plaintif died (February 1858), and the reversioners applied to be, 
and were, admitted as her heirs, to conduct the appeal. 

‘The grand-daughter remained in possession from the date of 
transfer until 1866 when she died. 

In April 1867 the present suit was brought by the surviving 
reversioner, who claimed to be entitled to recover possession of 
the property by right of inheritance from the alienor's father. Ho 
was one of the reversioners who had been admitted to conduct the 
appeal in the former suit upon the death of the alienor. 

eld (on special appeal and review) there had been no adverse 
ossession; the instrument enured as a transfer of the donor's 
ife-interest only; the judgment in the former suit brought to set 
it aside, did not bind or affect the reversioners, who, in that suit, 
merely represented the interest of their predecessor the life-tennnt. 

In the first Court an issue was raised whether or no the hearing 
of this suit was barred by the Law of Limitation. One of the 
grounds of appeal to the Judge was that the Principal Sudder 
Ameen ought to have held the suit barred as regards the diaras 
under the special limitation of three years from the date of the 
Collector’s settlement. The Judge did not notice this ground in 
his judgment. The same geun of appeal was repeated in the 
special appeal to the High Oourt, but that Court refused to enter- 
tain it for the reason that it did not appear to have been raised in 
argument before the Judge, or in the first Court. On application 
for review, it was urged that the Court ought to have listened to 
this ground, but the Oourt adhered to its former decision. 

Counsel should not be heard to re-nrgue a case on review upon 
the same points as were argued in special appeal. 

Muasawat Ras Konwar alias Sisomunat Kunwar v. Mussa- 
mat INDERJIT KUNWAR oes si ven nee 


LIMITATION— Mesne Profits—Cause of Action.) The cause of 
action, in respect to mesne profits, accrues on the date on which, 
but for the fact of dispossession, the plaintiff would have been 
entitled to receive them. 


Laxa Kanr Das Coowpury v. Ram Dyan Das... App. 
LOCKS, REMOVING wen on wed we App. 
See Acr VIL or 1889, s. 283. 
LOWER COURT _... ges tee App. 
See DECREE, ALTERATION OF. P 
, OBJECTION NOT TAKEN IN ... App. 


See SPECIAL APPRAL. 


MAGISTRATIE—Arrest— Warrant— Complaint— Remand— Commit- 
ment—-Batl—Criminal Procedure Code (Acts XXV of 1861 and 
VIII of 1869), ss. 68, 77.] Section 68 of the Criminal Pro- 
cedure Code applies only to cases in which the private individual 
injured or aggrieved does not come forward to make a formal com- 
plaint. That section is intended for the purpose of enabling 
n Magistrate to take care that justice may be vindicated, notwith- 
standing that the persons individually aggrieved nre unwilling 
ov unable to prosecute; and even in such cases the jurisdic- 
tion to arrest requires, for its foundation, knowledge of the 
fact of an offence having been committed, and that knowledge must 
be either personal or derived from testimony legally given. The 
report of the Police, or any statement which falls short of an actual 
formal complaint, or of a statement made on oath, is not sufficient 
in law to give a Magistrate jurisdiction to issue his warrant. 


- 
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Under section 77 of the Oriminal Procedure Code, a Magistrate 
ought not to issue a warrant to an unofficial person, except when 
he is without the assistance of competent Police officers, and unless 
the urgency is imminent. i 
The force of a warrant of arrest is at an end when the prisoner 
is brought before the Magistrate, and the prisoner cannot lawfully 
be committed to prison, or remanded without sufficient grounds ; 
and in the absence of evidence, there can be no grounds. 
In this case, although the Magistrate had acted illegally before 
evidence was recorded, and had shown a want of discretion in some 
of the stages, the High Court refused to quash the Magistrate's 
order, directing the prisoners to be put upon their defence, on the 
foie that the order had been made by a competent officer after 
jpg evidence, which was judicially received and recorded. 
TUE MATTER or THE Peririon or Sursxpra Nara Roy. 
‘Tus Queen v, Suranpra Nars Roy ... sis we 274 


MAGISTRATE, CONVICTION BY, FOR PRACTISING A 
MOOKTEAR WITHOUT CERTIFICATE. See Acr XX or 
1866, 8. 34. 


——e——--, POWER OF ... es bt er .. 131 
See Act XXV or 1861, s. 62. 


Ste tes App. 48 
See Carmina Procupurs Oops. 
, REMOVAL OF CASE BY ai on App. 45 
See Criminat Procepurs Cope, s, 36. 
MAHOMEDAN LAW ved a “as ise a 657 


See HasBeas Corvus. 


c Dower—Prompt Dower—Deferred Dower— 
Limitation—Act XIV of 1859, s. 1, cl. 9.] A Mussulman, on 
his marriage, entered into a written agreement (unregistered) with 
his wife to pay her a lakh of rupees, one-fourth as prompt (mooùj- 
jul) dower, the remainder as deferred (moowugul) dower. A 
separation occurred between the husband and wife, but there was 
no divorce. During the separation, on 38rd May 1861, the wife 

titioned"for leave to sue as a pauper to recover the balance of 

er prompt dower. The husband, on the lat July 1861, filed a 
petition denying her claim against him. The wife's gy to 
sue as a pauper was rejected on 27th January 1862. The husband 
died on’ 30th August 1867. On the 13th May 1869, the widow 
brought her suit to recover the balance of prompt dower and the 
whole of the deferred dower. Held, that she could only recover 
the latter. The cause of action in respect of deferred dower could 
not arise dntil the husband's death. But the cause of action, in 
respect of prompt dower, arises upon demand by the wife, and 
refusal by the husband. In this case there was a demand by the 
wife, and a refusal by the husband, viz., in their petitions of 3rd 
May and Ist July 1861, respectively, more than three years before 
suit, therefore the claim to prompt dower was barred by clause 9, 
section 1 of-Aet XIV of 1859. 

Mussamar Rant Kursananwissa v. Rant Risannissa BEGUM 84 


——_———___—__--—— Usury—Anterest, Rate of ~Act XXVIII of 
1855—Smali Cause Court Acts TX of 1850 and XXVI of 1864— 
Procedure.) The custom of taking interest as between Maho- 
medans is recognized by the Courts. 

The Small Cause Court Acta, IX of 1860 and XXVI of 1864, 
foym one procedure, and the High Court can therefore exercise, in 

° ° y X 
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cases referred under section 55 of Act IX of 1850, the extend- 
ed powers given to it by section 8 of Act XXVI of 1864. 
emble.—Per Pusar, J. (dissenting from Ramlal Mookerjee v. 
Haranchunder Dhur)—Act XXVIII of 1855 repeal the 
Mahomedan laws relating to usury. By “laws relating to usury,” 
the Legislature meant laws affecting the rate of interest. 
Ma Kran anp Maxu Kuan v. Bist Brwsisan anp BIBI 
AMNUJAN u si rah “ o 


MAJORITY, AGE OF, OF HINDUS—Act XZ of 1858.) A Hindu, 
domiciled with his family at Serampore, in the Zilla of Hooghly, 
died, leaving a will, in which was the following direction :— 

“Tn order to look after the affairs, to conduct suits and manage 
“the debts and dues relative to my real and personal estates, my 
“eldest son, H. O. G., who has attained the age of majority, renfins 
“executor, for my younger son, G. O. G.,is an infant; but as my 
“eldest sister, 8. H. D. is prudent and sensible, all the affairs of 
“the estates shall be under her superintendence; and my eldest 
“gon shall do all the acts according to her advice and direction. 
“ But when iny pore son, G. C. G., will then come of age, both 
“the brothers shall be competent personally to manage the affairs ; 
“at that time the advice and superintendence of my said sister 
“ shall not remain.” 

Q. ©. Q., after attaining the age of 16, but before he had reached 
the age of 18, applied for grant of probate of his father’s will to 
himse on with his brother H. O. G., in respect of property in 
Calcutta. Held, that he had not attained the age contemplated 
in his father’s will at which he was to be joined in the executorship 
with his brother 


In ram Goops op Gana@a Prasap Gosain esa 
MANAGER OF JOINT HINDU FAMILY Ses sei ay 
See Acr I of 1845, 8. 21. 
MANAGING MEMBER ang a ost ott s 
See Hindu Law. 
See Hasnas Corpus . 


MASTER'S LIEN FOR WAGES 
See Borromny BOND-HOLDRER. 


MERITS OF THE CASE, IRREGULARITY NOT AFFECTING 


See PARTIES. 
MESNE PROFITS .. i a ie App. 
See LIMITATION. R 


et an meeen aa e maaa y . 


See PRACTICE, 


MINOR Sis aa’ ane a “Ke ie 418, 
See Hansas Corpus 

MITAKSHARA T ns yes ais 
See Hrov Law. 





Sale of Ancestral Property—Cause of Aciion.} 
According to the Mitakshara, a son has a right during the life-time 
of his father to sue to set aside alienations of ancestral property 
made without his consent. His cause of action arises Bom the 
date when possession is taken by the purchaser. 

Aanont Ramasana Sine, alias Dau Jat, v. J. OOCHBANE, App. 
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MIAT PIRA SUCOESSION OF GENTILES ACCORDING 


See Hiınpu Law. 
MODE OF EXECUTING WARRANT AGAINST MOVEABLE 


PROPERTY 3s nis En ai ae App. 
See Acr VIL or 1859, s. 233. 
MOFUSSIL ... ú gas e.. . wee ay 
See Morraaasz. 
SMALL CAUSE COURT AOT ... »» “App. 


See Act XI oF 1866, s. 21. 


MOKURRARI ISTEMRARI POTTA— Perpetual Lease—Regula- 
tion XIV of 1812.] A zemindar in the District of Cuttack granted 
the following lease :— 

“ Jh the chawd-nak 1236 Amli, 17th day of the month of Brisa, 
“Sri Hari Chuckerbutty grants to Nared Manti this istemrari 
“ (permanent) potta. For that I execute istemrari potta of my 
u Xhardigi Aymain Mauza Bhimpur, Jote land measuring four 
“ bignas, being previously to this in our occupation, you will culti- 
“vate and cause to be cultivated hereafter. Mokurrari tite) 
“rent at rupees 8-12 sicca you will pay from year to year. case 
#of flood or drought, you will be allowed a reduction of rent 
“ according as such reduction will be allowed to others. To this 
“Hari Chuckerbutty assenta.” A subsequent purchaser of the 
zemindari right obtained a fresh settlement of the zemindari under 
Government. The son and grandson of the grantee held succes- 
sively under the lease. 

In a suit by the zemindar against the holder for enhancement of 
rent, held, that the potta was a hereditary lease fixing the rent 
in perpetuity, and that it was binding on the representatives of the 
grantor. 

Karunakar Manari v. Nivpanno CuowpmReY 

MONEY PAID OUT OF COURT, SUIT FO RECOVER 

See Acr VII or 1889, s. 206. 


—. SUIT TO RECOVER ON BOND so = App. 
See Causa or Action. 


MOOKTAR PRACTISING IN REVENUE COURT WITH- 
OUT CERTIFICATE, CONVICTION BY MAGISTRATE 
OF see ese e see te «+ App. 
. See Act XX or 1865, 8. 34. 
MORTGAGE T ies S a 
See Reaurarion XVII or 1806, 8. 7. 


——-— ———Agreement not to alienate.) By an agreement reciting 
that A. hed executed a bond in favor of B., for a certain sum of 
money, A4,, “in order to repay the bond-money in the terms in the 
bond contained,” declared that, ‘until the repayment of the 
money covered by the bond, he should not, from the date of the 
agreement, convey the property mentioned therein to any one, by 
deed of sale, or deed of conditional sale, or mokurrari potta, or deed 
of mortgage, or zuripeshgi ticca potta, Should he make all these 
transactions in respect of the said lands, the instrument relatin 
thereto shall be deemed invalid, and as executed in favor of nominal 
parties for evading pee of the money covered by the said land.” 

Heid (Manxny, J., doubting), that the instrament operated as a 
mortgage to A. of the lands comprised therein. 
No precise form is required to create a mortgage. 
Raskumar Raucoran Narayan Sine v. Ram Durr Coowparr 
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MORTGAGE— Equity of Redemption, Purchase of—Tacking—Mofus- 
stl.] In 1840, A. mortgaged certain lands to B., which he 
had granted in patni at a rent of rupees 145. Subsequently in 
September 1844, A. granted a fresh patni at a reduced rent of 
rupees 90; and on the 9th October 1844, A. mortgaged the same 
lands to O. In 1856, C. obtained a decree for the redemption of 
the mortgage to B., and he paid off the debt to B.: but it did not 
appear that he took an assignment of the mortgage for the purpose 
of keeping it on foot as a security against ineumbrances created by 
A. subsequently to the date of that mortgage, and prior to that of 
the mortgage to himself; and in 1862, he obtained a final decree 
for foreclosure against A. In a auit by O. to set aside the lease of 
September 1844, held that it was valid and binding upon him. 

Semble.—The English priyeipie of tacking does not apply to 
mortgages of land in the mofussil. e 
AuR Narayan Mazomparv. Brasa Nata Kunpv Caowpary 


—__.———_-— DEED sés ee “as ak 
See Hınpu Law. 


MORTGAGEE, PURCHASE BY 
See REDEMPTION, EQUITY or. 

MORTGAGOR AND MORTGAGHE 
See REDEMPTION, EQUITY or. 

MOVEABLE PROPERTY ... i ar a 
See Aor XI or 1865, s8. 19. 

, ATTACHMENT AND SALE 





re etree eee Set ae. 





OF aa es ves App. 
See EXECUTION. 
a a eee ee , SEIZURE OF .., iz App. 
See Act VII or 1869, 8. 238. 
— —— — ———— Act X of 1859, 98. 86, 99-—Act VI of 


1862 ( B. C.), 8. 17—Act VILE of 1859, 88.286, 265— Execution of 
Decree for Rent—Collector, Sale by.) A. obtained a decree 
inst B., for arrears of rent. O. was an under-tenant of B., 
under an ijara lease. In executing A.’s decree against B., the Col- 
lector sold the “ rights and profits of the debts due for rent” from 
C. to B., for the years 1273-4-5. 
A. became the purchaser, in a suit brought by D., as assignee of 
A., of rents alleged to be due for the years 1273-4-5. 
Held that, for the oses of Act X of 1859, rent is moveable 
property; and that the Collector, therefore, was competent to effect 


the sale to A. j 
Manss CHANDRA CHATTAPADHYA v. QGurursRSAD Roy 


MUNICIPAL COMMISSIONERS, SUIT AGAINST ... + App. 
See Aor III or 1864 (B. ©.), 8. 87. . 


MUTATION OF NAMES, PETITION TO COLLEOTOR 


FOR ate 
See Girt, 

MUTUAL DEALINGS—4Aect XIV of 1859, s. 8.—Limitation— 
Year—Account, Balance of.) The defendant in 1865 and 1868 
indented on the plaintiffs for large quantities of merchandize, whieh 
was shipped to Calcutta from time to time by the plaintiffs’ agents in 
London, who drew bills on the defendant for each shipment, for- 
warding such. bills and the shipping documents to the plaintiffs, in 
Calcutta. The bills were presented to the defendant by the plain- 
tiffs, and accepted by them. In the course of the transactions, 
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several of the acceptances were dishonoured by the defendant, 
and the plaintiffs at his request allowed him to renew the bills. 
Some renewals took place in August and September 1866. In 
March, May, and July 1866 the defendant made purchases from 
the plaintiffs, and the plaintiffs made purchases from the defendant. 
The plaintiffs were in the habit of closing their accounts on 80th 
June in each year. In an action for balance of account brought 
on 24th February 1870, held, that the parties were merchants and 
traders having mutual dealings under section 8 of Act XIV of 1859. 
The yenr mentioned in section 8 of Act XIV of 1859 is intended 
to be reckoned from the time when the balance of accounts is struck. 
In this case that was the 80th June 1867; the suit therefore was 
not barred. 

Quere.— What would be the operation of the section in those 
caseyin which the merchant or trader balances his accounts nt 
the lapse of a period of less than one year P 

SR1naTH Da v. PABx Pirrag. 


See Huxov Wmow. 


, LEGAL ase ae Ses as aie 
° See Hispo Law. 


NEGLIGENCE 


See LANDLORD AND TENANT. 


NON-APPEARANCE. See DISMISSAL oF PRTITION FOR ——. 


—-— —_—_———., OF PARTIES ao e. App. 
See Aor VII or 1859, s8. 110. 

NOTICE Ste ene aed App. 

i See Act X oF 1859, s. 18, 
NUISANOH, REMOVAL OF asa 
` See Acr XXV or 1861, s. 62. 

NUZZUR ii wis ‘ App. 
See INsTALMENT-BOND. 

OBJECTION IN COURT BELOW, WAIVING jii ia 
See Pracriox. 

—-—————,° NOT TAKEN IN LOWER COURT ... App. 


See SPECIAL APPRAL. 


OFFICIAL ASSIGNEE— Vest Order-—Sale_in Execution of 


Decree—Auction-purchaser—Priority—Act XXIII of 1861, 
s. 15—Act VIII of 1859, 88. 221, 282, 240, 242, 8351—Jnsolvent 
Act (11 & 12 Vict, c. 21), 83. 7, 49.] In September 1867, A. 
obtained a decree against B.; and on 12th January 1868 caused a 
piece of Ignd to be attached in execution. On 17th April 1868, it 
was sold by order of the Zilla Jadge, and bought by C. Before 
this, however, the judgment-debtor B. had filed his petition in the 
Insolvent Court; and on the 6th March 1868, a vesting order was 
made. On 24th July 1868, the Official Assignee sold the premises 
by the order of the Insolvent Court. 

The purchaser at the last mentioned sale now sued to recover the 
property from ‘the purchaser at the sale in execution of A.s decree. 

Held, per Oovcn, C. J., Baruay, Kemr, and Jacxson, JJ., 
that the vesting order passed the property to the Official Assignee, 
subject to being divested by q sale in execution of the decree ; that 
the sale in execution by order of the Zilla wade? was legal, not- 
withstanding the vesting order; that the purchaser at the sale in 
execution of the decree acquired a good title to the property, and 
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the purchaser at the sale by order of the Insolvent Courwhad no 
right to recover it from him. The attaching creditor had a right to 
have the attached property sold, and the money realized by the 
sale paid to him. 

Per Pusan, J.—The jurisdiction of the Zilla Judge to order the 
sale was not affected by the vesting order; but before making the 
order for sale, the Official Assignee should be heard; and unless 
i eee reason be shown, upon the Official Assignee’s application, 

e execution proceedings should be stayed or set aside. In the 

resent, case it must be assumed that the Judges made the order 
or sale in due course, and, consequently, that sale operated to pass 
the property out of the hands of the Official Assignee into those of 
the auction-purchaser. : 
Anann Cuanpea Par v. PANCHILAL Sarma ses ves 


OFFICIAL ASSIGNEE, PRIORITY OF sis oP e... 
See DISTRESS. 


OPERATION OF VESTING ORDER, TIME OF sis eee 
See DISTRESS. 


ORDER, PROHIBITORY be. ise Sas App. 
See CRIMINAL Procepuns Cops 
———, REVIEW OF be App. 


See ratore, 24 & 25 Vicr., c. 104, 8. 15. 


PARDANASHIN—~ Suit to close Windows.] The defendants havi 
opened certain windows, and erected a verandah in their house, whic 
commanded a view of the plaintiff—y’ female apartments, the plaintiffs 
brought a suit against them to have the windows closed, and the 
verandah removed. 

Held, that no such suit was maintainable. 
Maxsomep Anpur Raum v. Bwar Sanu... sae A 


PARTIES—Act VIII of 1859, ss. 78, 350—Act XX VII of 1860, s. 4—~ 
` Adding Parties— Irregularity in an Interlocutory Order not affect- 
ing Merits of the Case— Certificate of Administration—Suit by 
Co-heir against Holder of Certificate of Administration— Parties 
to Surt for Account of an Estate against Holder of Certificate.] In 
a suit against a co-heir, who had obtained s certificate under Act 
XXVII of 1860, for an account of the estate of the deceased 
roprietor, a third party was added asa defendant, under section 
Fs of Act VIL of 1859, “it appearing, from the accounts put in, 
that a large portion of the assets had been disposed of by him ag 
agent” of the holder of the certificate. On appeal, held, that a 
co-heir is entitled to follow property of the deceased into the hands 
of any person who has misappropriated it, and such right is not 
taken away by the certificate. Therefore, any person who, with 
the consent of the holder of the certificate, has improperly possesséd 
himself of property belonging to the deceased, and misappropriat- 
ed it, may be jomed a3 a co-defendant. The third party was 
rightly so joined in this case. 

The words in section 73 of Act VILI of 1859, “ who may be 
likely to be affected by the result,” construed to mean “ likely to 

be affected, if added as parties.” 2 
Nea Ta ya v. Mi saan Muaw an me tee 
——_—--—-, NON- APPEARANCE OF ... be abs App. 

+ See Act VIL or 1859, s. 110. | 

PARTITION, EXPENSES OF—Ameen, Remuneration 0f—Lieute- 
nant-Governor— Board of Revenue—Commissioner—Collector— 
Regulation XIX of 1814—Act XI of 1888—Act XI of 1859, ss. 6, 
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33.] On 12th June 1867, some of Hep rietors of an estate applied 
to the Collector for a partition under Regulation XIX of 1814. 
On the same day, the Collector issued a notice to all the shareholders, 
including the plaintiff in this suit, calling upon them to come in within 
one month, and show such cause, and offer such objections, &c., as 
they should think fit. It didnot appear that the plaintiffs did come 
in or did anything upon this. - Similar applications were made by 
other shareholders. On 19th August 1867, the Collector drew out 
a tabular statement, purporting to be in pursuance of section 4, 
Regulation XIX of 1814. In it was a column giving the shares 
into which the expenses of the partition were to be divided. On 
the same day, a notice was issued to the proprietors, ordering them 
to pay their respective quotas of the expenses accordingly. It was 
said by the defendants that the apportionment was confirmed b 
the“Commissioner on the 20th January 1868. On the 6th Mare 
1868, it wes ordered by the Collector that a proclamation should be 
issued in accordance with paragraph 4 of section 5 of Act XI of 
1859, directing the plaintiffs, as defaulters in two sums of rupees 
251-3-2 and 9-9-6, to pay the Government revenue. On the 28th 
March, such proclamation was issued accordingly. Subsequently, 

eone of the plaintiffs came in, and offered to pay all that was then 
due and outstanding. His Appain was rejected; and on the 
same day, the 8th April, the sale proceeded, and the whole interest 
of the plaintiffs was sold for rupees 16,900. The plaintiffs appealed 
to the Commissioner, but their appeal was dismissed, The plain- 
tiffs, therefore, brought a suit against the purchasers and the Col- 
lector for recovery of the property and for cancelment of the sale. 

Heid, that the sale was void. There was no arrear of Govern- 
ment revenue justifying a sale under Acts KI of 1888 and XI of 
1859, section 5. ‘Chere could be no arrear until demand after 
sanction by the Board of Revenue and by the Lieutenant-Govern- 
or of the estimate of expenses prepared by the Collector, and 
fixed by the Commissioner. The Board must give its sanction in 
each case, and the defendants failed to show that it had done go. 

But even if the Commissioner had power to finally determine the 

amount and date of payment, it was not shewn that he had done so, 

or suppoging that he had, that any fresh demand had been made 
upon the parties liable. 

Per Baruey, J.—The completion of the partition is not necessary 
under Act XI of 1838 before the amount of unpaid expenses can 
become an arrear realizable by sale. 

Semble.—The Government need not give its sanction in each 
cage, but a “ general” sanction will be cient. 
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Har Goran Das v. Ram Gouam Banu s eve a 1866 
PARTNER; ADULTERY OF, WITH WIFE OF CO-PARTNER 109 
+ See PARTNBRSHIP, DISSOLUTION or. 
PARTNERSHIP eee sas wes ae sai 382, 386 
See ExRouTION. 
——___-——-——, DISSOLUTION OF—Adultery of Partner with 
Hee of Co-parmer.] Adultery of one partner with the wife 
of his co-partmer is a sufficient ground for dissolution of the 
partnership. 
Asgort v. CRUMP ses oe ves 109 
PATERNAL UNCLE'S DAUGHTER'S SON ... 16 
See Hixpu Law. 
PAYMENT OF BILLS OF EXCHANGE, PRESUMPTION OF 619 


See Save or Goons, 


xl GENERAL INDEX. 


PAYMENT OUT OF COURT we 
See Acr VIL or 1869, s. 206, 


PENAL CODE, s. 174 eae 
: See Contempt or COURT. 


PERIOD OF ENJOYMENT NECESSARY TO CREATE A 
RIGHT OF USER ave ie bas 
See Usmr. 


PERMANENT ALIMONY. See ALIMONY. 
PERMISSIVE POSSESSION Se als ‘is App. 
‘ See PRESCRIPTION. 
PERPETUAL LEASE See aes 
See Moxurnant ÍSTEMRARI POTTA. 
PETITION. See DISMISSAL or PETITION ror Non-APPBARANOR. 


— OF APPEAL TO PRIVY COUNCIL—See Aprrar 
ro Privy Councin. 


eee or 


——— m UNDER s. 15, LETTERS PATENT— 
Time for presenting the Petition—Practice—Suit for Enhancement 
of Rent—Act X of 1859, s. 4—Pleading.] er Norman and 
Hosnousz, JJ. (Baruey, J., dissenting), held that, in the pre- 
sent case, the defendant had not either in the written statement filed 
by him or by his statements in examination raised the question, 
Whether he was entitled to the benefit of Section 4 of Act X of 
1859. 

Per Pracocx, C. J., and Keme and Macrnzrson, JJ.—A petition 
of appeal, under section 15 of the Letters Patent, from a decision 
of an Appellate Division Bench, may be presented within thirty 
days from the time when the written judgments of the Division 
Bench are putin. ‘The difference of practice on the Original and 

` Appellate Jurisdictions of the High Court contrasted. 
Harrar Sixe v. Tors: Ram Banu sae se 


——_—-~—— TO COLLECTOR FOR MUTATION OF NAMES..." 


See Gurr. 
-m SUE IN FORMA PAUPERIS, REVIBW OF 
ORDER REFUSING re oes App. 


See Sratute 24 and 26 Vicr., o. 104, B. 15. 


PLAINT — Signature and Verjfication—Practice.] Where the plain- 
tiffs described themselves as lately carrying on business under the 
name of C. and Co., held, that there was no irregularity in the 
plaint being signed by O. and Co, and verified only by A. B., 


one of the partners. . ° 
` ROBERT LACHLAN v. SHAIKH ÅBDULLA .., e | App. 
——-—, RETURN OF’. 5 ar la App. 
See ramer. 
PLEADER ... oe az ts «. App. 
See CriminaL Procepurs Copz. 
PLEADING ... i z 


See PETITION OF ÅPPRAL UNDER 8.15, Lerrers PATENT. 


PLEDGEE— Possession—Seizure—Interplaader Suit— Cosis. A. 
obtained a decree in the Small Cause Court against B. In exe- 
cution of the decree, goods belonging to B., but in the possession 
of a pledgee, were seized by a bailiff of the Small Cause Court. 
The pledgee brought an interpleader suit under section 88 of 
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Act IX of 1850 to recover the goods. Held, 
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xli 


the pete was 


entitled to have the goods released to him, and to have the costs 


of the suit paid by the execution-creditor. 


Brinat Qavs v. Manowar Das 


POSSESSION 


See Acr V 


ce m a 


See Pruzvess. See REGISTEATION. 


III or 1859, a. 280. 


———_-_—, ADVERSE 
See LIMITATION. 


——---—— OF LAND, SUIT FOR 


o See Acr IIT or 1864 (B. C.), 8. 87. 
——~———, PERMISSIVE... 


See PRRSORIPTION. 


—-—, SUIT FOR CONFIRMATION OF 


See Benami PUROHASB. 


POTTA ne 
CÀ 


See MOKURRARI [STEMBARI. 


ave 


———— AND KABULIAT, UNREGISTERED 
See InsvaALMENT-ROND. 


POWER OF APPOINTMENT ae 
i See Hinpu Law. 


COURT AS TO EXECUTION OF A DECREE .., 


eee 


si we 708 


. 685 


See Acr VIII or 1859, as. 208, 284, 285, 287, 290. 


See Criatinau Procepurr Cone, 


—— 


OF SESSION ... 


. 660 


TO ALTER TERMS OF SPECIALLY 


REGISTERED BOND 


<-  _ See Aor XVI or 1864, 8. bi. 
——-——-— HIGH COURT 


See AppeaL To Privy Councm. Sce Srarourm 24 AND 


25 Vicr., c. 104, s. 15, 


MAGISTRATE sas 
- See Act XXY or 186], 8. 62, 


eee 


———— SUBORDINATE MAGISTRATE 
See Contempt or Court. 


ZEMINDAR TO RESUME 
See BANAD, RENT-FREB. 


PRAOTICE ... 


See PETITION of APPEAL UNDER 8. 16, Lrrrers PATENT. 
See Prainr. i 
Act VIII of 1859, s, 2—Warving Objection in Court 





, See STATUTE 24 AND 26 Vicr., o. 104, 3.15. 


ave 


Ste ÜBIMINAL PROCEDURB Cops, 8. 486. 


oy ote 


76, 316 


App. 29 


App. 89 


below, Effect of an Appeal—Form of Decree against Widow in 
Possession of Estate as Security for Dower.] Where a party has a 
gooti objection, such as an absence of tender before suit, to urge to 
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the prosecution of a suit, his omission to do so in the first instance 
is fatal to his availing himself of it as an objection on appeal. 

Where a woman is in possession of her husband’s estate ns 
security for unpaid dower, the proper decree, in a suit against her 
for possession by the heir; is a decree for possession, subject to the 
amount due, with & direction for an account as to mesne profits 
received by her. 

A Mahomedan died, leaving, among others, a widow and a sister 
entitled to shares in his estate. The widow got possession of the 
whole. The sister died; and after her death, her husband, on 
behalf of himself and grandson, sued the widow to obtain the shares 
to which the deceased’s sister was entitled, and ébtained a decree 
for payment of the same after satisfaction of the widow's lien for 
dower, in certain proportions to himself and grandson. The His- 
band’s interest in the decree was subsequently confiscated by 
Government for having taking part with the enemy in the mutiny. 
He subsequently died, leaving his grandson. ‘The widow died 
during the mutiny, and her brother was put into possession of the 
property, by the Government ns her heir. The grandson now syed 
the widow's brother to recover his own and his grandfather's share,» 
alleging that the lien for dower had been satisfied. Held, the suit 
was not barred by Act VIL of 1859, section 2. : 

; Ran MAHOMED AMEEROODEEN Kuan v. Moozorros Hossain 
AN ow. e z 


PRACTICE— Execution of Decree made on Appeal— Mesne Profits.) 
When the Privy Council declares an appellant entitled to real pro- 
perty of which he was out of possession, and directs the High Court 
to make the inquiry necessary-to ascertain what is comprised there- 
in, and to proceed in the suit as upon the result of such inquiry 
may appear to be just, the High Court, on being applied to for 
execution, ought, besides giving possession, to ascertain and award 
the mesne profits up to the date of giving possession, 

An appeal will fie as of right from the order of a single Judge 
of the High Court as to execution of a decree of the Privy Council 

- where the property is over rupees 10,000. 

.: Rasan Livananp Sine v. Mananasa LucxuspusSmeBanapur 606 

PRAYER FOR GENERAL RELIEF ... as tee .. 682 

See Revuirr. 

PRESCRIPTION, RIGHT OF-—Permissive Possesston.] Tọ con- 
stitute a right by prescription, the possession must have been as of 
right. Mere permissive possession cannot be the basis of right of 
prescription. 

Askar v. Ram Manm Rox se e 

PRESUMPTION os tas asi i 

See Benamt PorcHasn rx Cnirp’s Name. 
—-—- OF PAYMENT OF BILLS OF EXOHANGE 619 
See Sarn or Goons. 
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PRIORITY ... i e i ae a 258, 691 
See Borromex BOND-HOLDER. See OFFICIAL ‘ASSIGNER. 
See REGISTRATION. 

———— OF OFFICIAL ASSIGNEB as ae a 809 


See Disrexss. 


PRISONER'S TESTIMONY ACT (XV OF 1869)—Defendant in 
Custody— Act VIII of 1859, 8. 78. A Judge of a Small Cause Court 
in the mofussil enn direct the jailor to bring,up before the Court, 

° e? 
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A ; a 
at-the rae of the suit, a defendant committed to custody, under 





section 78 of Act VIII of 1859, without having: = recourse to the 
procedure under Act XV of 1869. 
Kiunaram Mago v. Narayan Das bes ish ae 215 

PRIVY COUNCIL. See Aprean TO Privy Councin. 

PROCEDURE š ited ans ae ws. 500 
See Manosepan Law. Dy 

PROCEEDING ia Jas wwe «6611 
See Acr XIV OF 1859, 8. 20. 

PROCEEDINGS, BONA FIDE sx .. App. 59 
See Act XIV or 1859, s8. 20. 

@ TO KEEP DECREE ALIVE .. App. 59 

See Act XIV or 1859, s. 20. 

PRODUCTION OF BILLS BY ACCEPTOR ae .. 619 
See Sare or Goons. 

PROHIBITORY ORDER ees ie ise App. 81 
See CRIMINAL PROCEDURE Cone. - 

PROMISE TO GIVE SISTER IN MARRIAGE “ua vee 395 
Sce CONTRACT. 

PROMISSORY NOTE i a oe Za u 103 
See STAMP. 

PROMPT DOWER ... cya cae dis a 84 
See MARONEDAN Law. 

PROOF, STRICTNESS OF ... ae .. 578 
See Banami PURCHASE IN Crrun’s NAME. 

PROPERTY... es wee ses AY se ... 882 
See Exrcurion. 

——-—, ACCRETIONS TO, FROM RENTS ta Pry 1 
‘See Wine. 

——, SALE OF ANCESTRAL $ TA App. l4 


See MITAKSHARA. 


, UNREGISTERED DEED OF IMMÓVEABLE App. 86 
See REGISTRATION. 





—r WRONGLY SEIZED ... ran ap? MNN App. 71 
See EXECUTION. 
PROPRIETORS, RIGHTS OF, TO ACCRETION as 521 
See "Dinvviarion or Lanp. 
PROSECUTION __... te Sots! App. 70 


“See ÜRIMINAL PROCEDURR Cope. 
PURCHASE. See Barnamt PURCAASB. 





——, BENAMI es sa Fan ae a» 546 
‘See Acrt I or 1845, 3. 21. 
BY MORTGAGE et se ai n 450 


See Rupanption, EQUITY or. 


aaa TT CHILD'S NAME. See BsNamı PURCHASER in 
Cumps’ NANE. o 


——— OF DECREE IN EXEOUTION ... be 68 
See Exxcurion or DECRAR. : 
=~- EQUITY OF REDEMPTION ses a. 463 
° | See MORTGAGE. i 
e s 
eo = ` 
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PURCHASER, AUCTION... j an ats ae .... 691 
See OFFICIAL AssiGNRE. , 

m AT REVENUE SALE ... ve see s.. 546 
See Acr I or 1845, s. 21. : 

— RIGHT OF ... . Bee zS w= App. 18 
See Aor VIL or 1865 (B. C.), 8. 16. - 

.——— OF RIGHTS OF HOLDER OF FRACTIONAL 
BHARE ... és ss bie’ oe w= App. 37 

See Acr VITI or 1866 (B. C.), s. 16. 

QUESTIONS OF FACT ae bes es as App. 84 
See Riant or Way. 

RATE OF INTEREST ea sa a sin $.. 500 
See ManomrDan Law. 

RECEPTION OF EVIDENOE IN APPELLATE COURT App. 54 
See Acr VII or 1859,-s. 355. © 7 
RECOGNIZED AGENTS _... sek Se wes App. 11 

See Act VIII or 1859, s. 17, ol 2. i. a 


REDEMPTION, EQUITY OF—Purchase by Morigagee—Mort- 
gagor and Morigagee—Trustee.] K. D., a Hindn widow, by deed, 
appointed R. S. to be her general mooktear, for the conduct of 
certain suits in her name, which were pending in respect of the 
estate of her deceased hushand. By this deed, dated Septem- 
ber 25th, 1868, shecovenanted to repay him, within two months 
of the successful termination of the suit, “all moneys properly 
disbursed by him on her account, &c,” and also to pay him an 
additional sum as remuneration to himself. R. S. entered on the 
conduct of her business, and advanced certain moneys on her 
account; and in October 1859, K. D. executed in his favor a second 

. deed, by which she mortgaged to him her share in the estate of 
R. H., deceased, which was in the hands of his executors, “ and my 
“ decrees, 24 and 28, in the Zilla Court, and the decree in the 
“ Supreme Court, and the right and interest of all the said decrees 
t and all other real and personal properties belonging to the said 
“ estate.” By a decree of the High Court of 28ih uly t862, in 
one of the suits brought by K. D., the estate of R. H. wag declar- 
ed to consist of a share of a certain talook, of a share of a house 
in Calcutta, and of a certain sum of money; and K. D. was 
declared to be entitled to one moiety thereof. K. D. afterwards 
obtained an order for possession, and held possession of the said 
talook until A t 1866. R.S. continued the conduct of K. D.'s 
business, and advanced more money on'her account, in respect pf 
which, on May 31st, 1865, he brought a suit against her; and on 
September 21st, 1865, obtained a decree in his favor. Under this 
decree he attached the right, title, and interest of K. D. in the 
estate of R. H.; and on 25th June 1866, it was put up for sale, 
and purchased by R. S. himself. In a suit brought by K. D. 
against R. S., among other things for an account, eld, that R. S. 
was a trustee for K. D., in respect of her share in the estate of R. 
H., which he had purchased in execution of his decree. | . 

A mortgagee cannot, properly, in execution of a simple dectee 
for money, the repayment of which is secured by mortgage, attach 
and sell the mortgagor's equity of redemption in the roperty 
mortgaged; but if he do so, and purchase it himself, he becomes 
a trustee for the mortgagor, against whom he cannot acquire an, 
irredeemable title. 


8. M. Kanon Deni v. RAmLOCHAN SIRKAE ose wee” 450 
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-+ 
REDEMPITON, EQUITY OF—Sale in Execution of Decree— - 


Act VIII of 1859, 8. 271-] Under Act VII of 1859, an equity 
of redemption can be sold in execution of a decree. 
Bemari Sanaswatt Desi v. Nanapwir CHANDRA Gosain 


———______-—_--_-_—, FORECLOSURE OF ... 
See Ruauiation XVII or 1806, s. 7. 


m amass PURCHASE OF yain ao is 
See MORTGAGB. . 


REFERENCE TO HIGH COURT ss. Gis 
See Contract. 


———e—— FROM SMALL CAUSE COURT—Costs—Act 
XXVI of 1864, s. 8.] Where a case had been referred from 
the Small Cause Court, for the opinion of the High Court, at the 
request of the plaintiffs, and they neither deposited any security for 
the costs of the reference, nor appeared in the High Court, held 
the cnse wag not properly before the Court, and an application for 
goss by the defendant who did appear was therefore refused. 

RAJKUMAR PARAMANICK V. STEWART ove ... = App. 


———— Where a case had been referred from 
the Small Cause Court, for the opinion of the High Oourt, at thé 
request of the plaintiffs, and they neither deposited any security 
for the cost of the reference, nor appeared in the High Court, 
held, the defendants who appeared were entitled to judgment and 
to an order that the plaintiffs should pay the costs of reference 
and other expenses connected therewith. 
F. Dissent v. Tus Justices or Tus Peace yor THs Town oF 
CALCUTTA ... eae Rep oes oes App. 


REGISTRATION .... S w vee ats see 
See Acr XVI or 1864, 8. 51. 


Act XX of 1868, 8. 48—Unregistered Deed of 
etmmoveable Property—Possession—Priority.] here poasession 
of immoveable property has been given under an unregistered 
lease, a oe grantee of a registered lease cannot maintain 
a suit to evict the lessee in possession, on the ground of the priority 

of his deed under section 48, Act XX of 1868, 
Nansina Porxagt v. Mussamat BRWAH +» App. 


REGULATION—1806——X VI, s.7—Mortgage—Foreclosure of Equity 
of Redemption—“ Stipulated Period."] By a mortgage in the 
English form, the defendants conveyed certain property to the 
plaintiff, subject to the proviso that, in the event of the defendants 
paying to the plaintiff the principal sum on the 4th September 
1868, and in the meantime paying interest on that sum half-yearly, 
with annual rests, in case o default of such pa: ment, then the 
plaintiff should re-convey the property. The defendants failed to 
pay interest; and on the 4th December 1866, the plaintiff applied 
to the Judge of Chittagong for foreclosure; thereupon notice under 
section 8 of Regulation XVII of 1806 was issued, and served on 
the defendants. On the 15th April 1868, this suit was instituted 
by the plaintiff for the establishment and confirmation of absolute 
purchase, and to obtain possession of the mortgaged premises. 

Held, that the suit was not maintainable. gulation XVII of 
1806 applied to this mortgage; and, under that Regulation, the 
mortgagee could not apply for foreclosure, until the time agreed 
ufon for re-payment by the mortgagor,—that is, the “stipulated 
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period” referred to in section 7, and the mortgagee is entitled to 
one year’s grace from notification of the application for foreclosure 


made after that date. 
Semcati SarastsaLa Dust v. Nann Lan San... ww» 389 
“REGULATION—1812—XIV .. a ae we 652 
_ See MOKUBBARI TSTENRARI Porra. 
e A E R ta as ot hs 1385 
See PARTITION. : 
ee oe 1 899-—KXT we bee ae ww. 546 


See Act I or 1845, s. 21. 


RELIEF—Prayer for General Rehef.] Under a prayer for general 
relief, a plaintiff is not entitled to any relief a is inconsist@nt 
with his plaint; therefore, where a plantit brought a suit to set 
aside hia father's will, on the ground that he had no power to dis- 
pose of his property, but that the plaintiff was entitled ns eldest 
son and heir-at-law according to Hindu law, the suit should have 
been dismissed with costs, and no accountshould have been decreed 
to the plaintiff in respect ‘of his interest in a portion of the proper- » 
ty, the bequest of which was, in the opinion of the Court below, 
void for remoteness. 


Hiırarar Morio v. Marian MULLIOK:.. £2 wee 682 

RELIGIOUS ENDOWMENT We ave ar we. I81 
See Hinpu Law. 

REMAND ... wes A sia as ant App. 64 


See Acr VIII or 1859, as. 2, 110. 
————* ee Yass hi si we 274 


, See MAGISTRATE. 
REMOVAL OF OCASE FROM FILE OF SUBORDINATE 


.- MAGISTRATE. se ay; App. 45 
See Criminar Paocspurs Cone, 8. 36. 
— NUISANCE Ses T oe NUBI 
, See Act XXV or 1861, s. 62. Š 
REMOVING LOCKS sis . App. 27 
See Acr VIII or 1869, 8. 283. 
REMUNERATION OF AMEEN 2... isi ai -œ 135 
See PARTITION. ' y 
RENT, EXECUTION OF DECREE FOR n ‘xe s 155 
See MOVEABLE Property. a 
——, SUIT FOR ENHANCEMENT OF z > AT 


See PETITION OF APPBAL UNDER 8. 15, ‘Lerrers ‘Parent. 
——— FREE SANAD. See Sanan, RBNT-FREB. 


RENTS, ACCRETION TO PROPERTY FROM ed 2 1 
See Wit. 

RES-JUDICATA ae *,... 220, 821, 663 
See Aor VIII or 1869, 8. 2. "See Baxant PURCHASE. , 

_ si ees Feu 'g > wise as App, 50. 
See Act II or 1864 (B. C.), & 87. 

RESUMPTION a wa ifs S a wa 5629 
See BANAD, RENT-FREB. é 

RETURN ... ove ie os ees ive wy 418 
See Hanzas Conrus. è 

= * e . 
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e 
RETURN, CONTRADICTION OF... 
See Hansas Corpus. 
————~ OF PLAINT ut ot bes . App. 
See STAMPE. 


REVENUE, BOARD OF sis ies 
See PARTITION. 


COURT, CONVICTION BY MAGISTRATE .FOR 
PRACTISING AS MOOKTAR IN, WITHOUT CERTI- 
FICATE... ig y ate hs App. 
See Acr XX or 1866, 8, 34. 


~~, JURISDICTION OF—Benami Lease—Land- 
lor@and Tenant—Act X of 1859.] A. brought a suit in the Col- 
lector's Court against B., C, D., and E., for arrears of rentin respect 
of lund demised under a potta to F. Le joined Q. and H. as defend- 











ants. According to the terms of the potta, they were sureties for - 


F. It was admitted that F.'s name was used denami in the potta, 
aud that he took no interest. A. sued B., O., D., and E. as the 
arties interested and in possession. C. objected that a new settle- 
erent had been made, and a new potta granted; that he held a 
moiety only of the lands, and was not liable for more ; and that D. 
was his ryot, and ought not, therefore, to have been made a defend- 
ant. D. and B. contended that they were liable in respect of the 
lot comprised under the pottn, and had already pnid rent for it to 
A. under a decree, but objected that they ought to have been sued 
separately from B, and C. B. did not appear. The lower Court 
held that O. had failed to make out his case, and that D. and B. were 
liable in this suit, and passed a decree, ordering them to pay the 
amount admitted by them to be due from them; and the other 
defendants to pay the remainder of the claim. C. appealed. On the 
appeal, Psacocx, ©. J. (Mrrrsnr, J , contra), held, that the plaintiff's 
suit must be dismissed, the lease being to F., and not to the defend- 
ants; that the Court below had founded its decision on matters 
PP AE to the lease, which it had no jurisdiction to enquire 
into. C. appealed under section 15 of the Letters Patent. 

Held, Wy ie and Jackson, JJ., that the Collector had full jurig- 
diction to entertain the suit, which was properly brought against 
those who were in the actual possession of the land, and that these 

ersons were really the tenants ;sthat the form of the decree passed 
by th& Collector was correct, the pe having consented to the 
decree being given in that form; that the sureties had really made 
themsclves responsible for those who were really interested under 
the lease, and not for F. 

Held by Nonman, J. (dissenting), that the terms of the lease 
under which F. was alone interested could not be contradicted by 
oral evidence; that F; alone was bound to the lessor undey the lease; 
that the defendants could not be sued as tenants, unless, subse- 

uent to the potta and kabuliat, something had occurred creating 
the relation of landlord and tenant between them and the lessor ; 
that no such yelation or any contract creating such relation between 
the parties could be implied from the circumstances of the case, 
and-the suit should be dismissed. The Revenue Court had, there- 
fore, no jurisdiction, But whether in the Revenue or Civil Court, 
D. and E. could nat be sued*jointly with B. and C., nor could G. 
and H. 

Berinpesari Coowpury v. Ramcuanpea Rox 


——--—- SALE, PURCHASER AT ... 
¢ | Ses Act I or 1845, 8, 21. 
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REVERSIONARY HEIRS... ose as wae «a. 608 
See Hinnpu Winow. ; 
REVERSIONER _ uf - N e aa S8 
See Hrou Law. a A 
REVERSIONERS, SUIT BY eae oe set w. 585 


See LIMITATION. 


REVIEW > 316, 321 


See Srarors 24 AnD 25 Vict., c. 104, s. 15, “See BENA- 
att PURCHASE. ' 


AND APPEAL, ARGUMENTS ON au a. 585 
See LIMITATION. 


e 

- OF ORDER REFUSING PETITION TO SUE IN 
FORMA PAUPERIS sis ite =r App. 29 
See Srarote 24 anD 25 Vicr., o. 104, 8. 15. 


RIGHT TO BE HEARD IN APPEAL. See Co-Rxesroxpenr’s 
BIGAT TO BE HEARD IN APPRAL. 


OF PRESCRIPTION. See PRESCRIPTION. od 


—— PURCHASER... S Pe a. App. 18 
"See Acr VII or 1865 (B. O.), s. 16. 








———-+— SHEBAIT vee ae ai ». 617 
See Suspair or Hinu Ivor. 
———-——- USER, See Usne. 
— WAY —Hasement—Limitation—Act XIV of 1859] A 
right of way over the land of another must be kept up by constant 
use. , After a discontinuance of such use for a period of six years, 
no suit can be brought to re-establish it. ; 
Harmas Nanni v. Japunate Dorr one ew App. 66 
ma Questions of Fact] 
Manomzv Arı v. Jugs. Ram ORONDER ... we App. S34 
RIGHTS OF HOLDER OF FRACTIONAL SHARE, PUR- 
CHASER OF e ` . œ App. 37 


Seo Acr VIII òr 1865 (B.,0.), e, 16. ` 


—- PROPRIETORS TO ACCRETION  . “ ..” ey 
See Diwuviation or Lanp. k i 


RULES FOR INTERPRETATION .., ts eee ase 1 


See Wur ` «2s 
SALAMI... * wee as we we App, 1 


See INSTALMENT-BOND, 
SALE, : See INTERIM Insvnorion. 


—— OF ANCESTRAL PROPERTY isi ees App. 14 
See MITAKSHAERA. oe 
——— BY COLLECTOR Aas ene ae TA "w 158 
E See MovsanLe PROPERTY. : 

+—., EFFECT 'OF GOVERNMENT, ON JAGHIRS s.. 529 
See SANAD RENT-EREB. . 

——— IN EXECUTION OF DECREE a Sy 380, 691 
See OFFICIAL Assianzn, See Repemprion, Equirr or, ° e 
e 

ry *. e 
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; Pago 
SALE OF GOODS ... Mists was nee oe ws. 111 
See CONTRACT, 


—--—_—_-——_ —_—_—— Bills of Exchange, Presumption of Payment 

Fadia y of, by Acceptor—Account Sales—Evidence— 

tmitation—Acknowledgment—Act XIV of 1859, s. 4.) The 

plaintiffs in London and the defendant in Calentta had dealings, 

which consisted in the'defendant shipping jute cuttings and rejec- 

Se tions to the plaintiffs in certain quantities and within certain limits 

as to price? the defendant drawing bills on the plaintiffs in respect 

of auch ¢ ods, which the plaintiffs accepted. The plaintiffs alleged 

that there was an agreement between them and the defendant, that 

in case of shipments in excess of the limits given by the plaintiffs, 

a they should at their option receive the goods on their own account, 

or treat them as consignments on account of the defendant, but the 

defefiont denied there was any such arrangement. The defendant 
made several shipments in excess of the plaintiff’ limits, and the -~ 

, plaintiffs treated them as consignments on the defendant's account, - 

selling them on defendant's account and forwarding him account 

sales, and drawing bills on the defendant for any balance due to 

them in the transactions, which bills the defendant refused to pay. 

@he plaintiffs forwarded accounts current to the defendant, in 

which appeared an item of 2188-5-6 as the balance of account cur- 
6 rent down to December 1866. It appeared to have been due, 

. however, in respect of an account for 1863. The defendant sent a 
letter, dated 22nd December 1868, to the plaintiffs, which con~ 
tained the following postscript:—“ P. S.—Enclosed a remittance 

° of £40 to old account.” In an action brought by the plaintiffs for 
the balance due to them from the defendant in respect of the ship- 
ments which had been treated by the plaintiffs as consignments on 
the defendant's account, the plaintiffs included the sum of £188-5-6. 
The suit was brought in Novemher 1868. The defendant admitted 
he had sold the bilis and received the money for them; they were 
produced by the plaintiffs, the acceptors. 

Held, that the bills being produced by the acceptors after due 
date, ‘and the defendant having received no notice of dishonor, and 

demand for payment of the bills, the presamption was that they 
had been paid by the plaintiffs. 

In exercising their option of treating shipments in excess of their 
limita as on their own account, or as consignments on account of 
the defendant, the plaintiffs were entitled to treat each shipment 
separately, and were not compelled to decide on an average of the 
shipments taken all together. . 

The account sales furnished by the plaintiffs to the defendant 
were eee facie evidence of the amount realized by the sale of 
the goods. 

eld also (on appeal, reversing the decision of Norman, J.), the 
words “remittance of £40 to old account” were ambiguous, and 
did not necessarily import that a further sum’ was due, so as to con- 
stitute an acknowledgment of a debt, which would give a. new 

period of limitation. 





Suearman v. Frenne ... Bees o E Sse adh: we 619 
MOVEABLE PROPERTY... - 1. App. T 
See EXECUTION. z 
———— REVENUE ss a 646 
See Acr I or 1846, 8. 21. 5 - 
— —— BHP.. s a ee eis ... 268 
a See Borromny BOND-HOLDER. h 
é : e 6 X 
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SALE OF TENURE FOR ARREARS «æ e =° App. 18 
See Acr VIII or 1865 (B. C.), s. 16. 


SANAD, RENT-FREE—Jaghir and Service Tenures—Resumption— 
Power of Zemindar to resume—Government Sale, Effect of, on 
Jaghirs—Admission n other Sut when Evidence.] In 1775 n rent- 
free sanad was granted to M. for having put down wild elephants, 
the consideration in future being to cultivate and keep up a body 
of men, and take care of the ryots. M. died, and a fresh sanad 
was in 1786 granted to K. and R., they being thought to be his 
heirs ; but in 1807, M.'s true heirs having established their title, 
the Government gave them a fresh sanad in lieu of the one to K. 
and R., reciting the circumstances ; both these sanads were to cul- ~ 
tivate, keep up a body of mon, keep off elephants, and attend to 
the safety of the ryots. Held that this was not a service tenure 
that could be resumed, and the subject of service tenures was “ox- 
plained. 

The zemindari in which these lands were situated was settled in 
1802, and was in 1850 sold for arrears of Government revenue; 
the appellant claimed to set aside the sanad of 1807, on the ground 
that Government had no right to give sucha sanad, but he con- 
tended that, if it had, it could be set aside by a purchaser at a® 
Government sale. Held, that the sanad was not a new grant, but a 
confirmation of the one made before the decennial settlement, and 
that Government was competent to give such confirmation. 

An admission by s jaghirdar in a suit brought by Government to 
assess the lands thatthe lands were comprised in a zemindari, is 
evidence of that fact in a suit by the zemindar to resume those 


lands. 
_ Ausxanpge Jonn Forpxs v. Me Manome Taxi ... we. 529 
SAPINDA ... s Ra a an es 15, 442 
See Hixpu Law. 
SATISFACTION OF DECREE woe 28 re we 228 
See Act VIII or 1869, s. 206. 
SOINDE RAILWAY ACT, 1857 waa eee ‘ne vere 195 
See AGENT. Ta 
SEAL sive os s2 aes oss ose ww. 195 
See ÅGENT. 
SEIZURE vee wo or ioi oe App. 81 
See PLEDGEB. ? 
“OF MOVEABLE PROPERTY es si App. 27 
See Acr VIL or 1859, s. 233. 
SERVICE AND JAGHIR TENURES ... sis sate te u. 629 
See SANAD, RENT-FREB. i 
BET-OFF ` ... ssi T ih a se App. 1 
See InsTALMENT-BOND. 
SHAREHOLDER `... ; ave App. 937 


See Aor VIII or 1865 (B. 0.), 8. 16. 
SHEBAIT OF HINDU IDOL— Right of a Shebait not Transferable.) 
The right of a shebait of a, Hindu idol to perform the servives 
and receive the customary remuneration is not transferable, and 
cannot be sold in satisfaction of a decree against the shebait. 
Douso Misser v. Sainipas Missar sad fey ve» 617 
SHIP, SALE OF Be aig ees 
See Borromny BOND-HOLDHE. 


~ GENERAL INDEX. . li 
Page 
SIGNATURE ANQ VERIFICATION . a . App. 89 
See PLAINT. ` 
SISTER n » $k ‘i .. App. 87 


See Hixpu Law. t 


———— PROMISED BY BROTHER TO GIVA IN MARRIAGE 395 
See CONTRACT. 


SMALL CAUSE COURT. Ses REFERENCE FROM ——. 


ACT (MOFUSSIL) ... .. App 47 
See Acr XI or 1865, 8. 21. 
——— m ACTS asa <n sai .. 500 
See Manomppan Law. 
——__—_4__ _____ _., INTERFERENCE OF HIGH COURT 
IN CASE COGNIZABLE BY oes see App. 91 
See JURISDICTION. i 
SPECIAL APPEAL ... a eens .. App. 44, 91 


See Act X or 1859, 8.13. See JUBISDECTION. 


Objection not taken in the Courts below.) The 
“High Court allowed objections to be taken by a defendant which 
not been taken in either of the lower Courts, 








Bnusan Cunpga Snome v. RAMDYAL Swamanta ... App. 62 
SPECIALLY REGISTERED BOND, PONES OF COURT TO. 
ALTER TERMS OF eee wee e. .. 167 


See Act XVI or 1864, s. 5l ; 


STAMP—Promissory Note.] A. B„ b A instrument in writing, 
dated 6th August, promised to py “on demand,” rupees 
4,310-13-3, ‘In the margin of the ic was written “ due 
30th August,” and annexed to A. B.'s si nature, was the following 
memo. ak The sum of rupees 4,310-12 Epee ; forty-five daysfrom - 
the 6th of August.” Held, that the instrament was properly stamped 
as a promissory note payable on demand, and ought to have been 

em Amitted in evidence. 

Per Ppacocs, ©. J.—A promissory note payable on demand 
ought to be stamped as such, notwithstanding there may be a col- 
lateral agreement between the parties that the holder will not pre- 
sent it for a given time, or if paid on demand that the (maker) shall 
be entitled to discount, 

CHANDRAKANT MOOKERJEE v. KARTICKOHARAN CHAILE .. 103 


INSUFFICIENT —Plaint, Return of—Act VIII of 1859, 
8. 30 Jurisdiction. | Heid in special appeal tbat the lower Appellate 
Court was right in setting aside the proceedings of the Moonsiff, 
on the ground that the property in suit was valued at an amount 
beyond his jurisdiction ; but the plaintiff was entitled to have the 
plaint returned to him that he might present it wih the proper 
additional stamp before the proper “Court. 

Moussamat Iapu v. Saena Hrrazar Hossein .. App. 16 


, WANT OF —Act X of 1862, s, 14—Act VII of 1859, 8. 350 
—Appeal.] An Appellate Court has no power to reverse the judg- 
ment of a Court of first instance merely on the ground that the 
document on which the suif was based did not bear a stamp at all 
Senara Sana v. Sagona Goninpo Coowpary  ... App. 10 


STAT UTE 29 CAR. II, c. 3, s. 4 ws PP at we 639 
See GuABANTEE. 
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STATUTE 29 CAR. II, 0.8, 8.4 See Srarure or Faagps. * 


21 GEO. IL, o. 70 s. 17 aoe 
See GUARANTEE. See STATUTE or Fraups, 


8&9 VIOT., 6.16,8.97 2 on 





See AGunrt. 


11 & 12 VICT., c. 21, ss. 7 & 49 oe acs is 
See OFFICIAL Assianes. 


—— 11 & 12 VICT., c. 21, s. 73—Act VII of 1859, 8. 342— 
Appeal from Commissioner of Insolvent Court.) Section 342 of 
Act VILI of 1859 does not apply to appeals from the orders of a 
Judge sitting as a Commissioner of the Insolvent Court. The 
right of appeal is given by section 78 of the Indian Insolvent Act, 
and the Court cannot impose on the appellant a condition thatehe 
shall give-security for the costs of such an appeal. 
Is tee Marrar or Ramsxpax Missae .. 


———-——. 20 & 21 VICT., o 160 de is is ae 


See AGENT. 


ee 639, 643 


179 
195 


————— 24 & 25 VICT,, o. 308) 8. 18 —Jurisdiction—Power of the @ 





High Court—Review.] The lower Appellate Court admitted a 

etition for review of its judgment chee a lapse of ninety days 
tors the date of the decision, without recording that just and 
reasonable cause for the delay had been shown. 

On an application, under section 15 of the Charter Act, to the 
High Court to set aside the order of the lower Court, on the ground 
that that Court had no jurisdiction to entertain an application for 
review after a lapse of ninety days, without recording that there 
was just and reasonable cause Tor the delay, the High Court refused 
to interfere. 

Asparannisss Baaum v. Syan Inaxr Hossxin ea 


———— Power of the High Court 
— Review of Order refusing Petition to sue in Forma Pauperis.] 
A Court of original jurisdiction has power to entertain an appli- 
cation to review an order refusing a petition for leave to sue in 
Sorma pauperis. ° 
Under section 16 of 24 & 25 Vict. c. 104, the High Court set 
aside an order of a Court of original jurisdiction refusing to enter- 
tain such an application oa te ground that the Court had not 


jurisdiction to entertain it — . 
In toa Marrer or THE Perrrion or Ram UMA8SUNDARI 
Dest ane cee ove ose ate App. 
———-—— OF FRAUDS oe See iy ive sia 


See GUARANTEE. f 
-—29 Car. If, e. 3, s 4—21 Geo. IIT, 








c. 70, 8. 17—Hindu Defendant.] The 4th section of the Statute 


STIPULATED PERIOD Se si 


of Frauds does not apply to suits in which the defendant is a 
Hindu. 
NEERAN JEMADAR v. IswARIPRASAD PAOHURI “se, eae 


oe 
. 


See Reavration XVII or 1806, 5. T 


STORAGE OF GOODS ii r Tas “ec oo 


STRICTNESS OF PROOF _... ae 


See LANDLORD AND TENANT. 


See Benamt Purcuass in Corp's Nawa. 
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SUBMISSION è ... is ahs PP zis iis 
See AWARD. 
SUBORDINATE MAGISTRATE ar see ee sae 
See Contempr or Court. . 
- ————, REMOVAL OF CASE FROM 
FILE OF .. App. 
See CRIMINAL PROCEDURE Cops, 8. 36.. 


SUBSISTENCE-MONEY—Discharge—Act VILL of 1859, ss. 276, 
278.] A prisoner was arrested on August 4th, and committe to 
prison on the evening of the same da ay. Before his committal, the 
execation-creditor paid into the hands of the jailor a sum sufficient 
for his subsistence-money for 27 days, at the established rate of 4 
annas per day. On the 5th August, a writ of habeas corpus was 

appl for to bring the prisoner up ; and on the 6th, a further sum 
of 4 annas was paid to the jailor to cover any deficiency in the 
former payment. 

Held, that the requirements of section 276, Act VIII of 1859, 
had not been fulfilled, and that the prisoner was entitled to his dis- 
charge under section 278, 

UTT V. CORNELIUS ... oe s . App. 


On the Both of Se eae E nee 
to the jailor of the Gnleutta j jail subsistence-money for 30 days br a 
prisoner confined at the suit of the plaintiff, the Tailer then having 
a balance of 4 annas over from the subsistence-money for Septem- 
ee Heid, a sufficient compliance with section 276 of Act VIOI 
of 1859, 
HALADHAR Der v. Amprxa Cuagan Boss . .. App. 
SUCCESSION OF GENTILES ACCORDING TO “MITAKSHARA 
See Hinpu Law. 
SUIT. See VALUATION or ——. 
—— AGAINST MUNICIPAL COMMISSIONERS ... App. 
See Act IM or 1864 (B. ae 87. ; 
—»*— BY CO-HEIR ev ae te 
See PARTIES. 
REVERSIONERS ... 
See LIMITATION, 


—~——, DECLARATORY wea wes ats wa aes 
*"s See Hinno Wivow. 











—-—-- FOR, ey ACCOUNT OF ESTATE, PARTIES TO... 
e Panrixzs. 
— COMPENSATION Ra aes aes App. 
= + See Acr VIII or 1889, ss. 92, 96. 





—— CONFIRMATION OF POSSESSION AND DECLA- 
RATION OF TITLE eee se 
See BENAMI PURCHASR. 


——-—-—-— DECLARATION OF TRUSTS OF A TEMPLE— 
Act XX of ‘18638. a In bringing a suit under Act XX of 1868, it is 
not, necessary to show that the temple was one which was formerly 
under control of the Board of Revenue. The Act applies to pro- 
perty in Calcutta. 

Ganus Sina v. Ramaoran Bixe ie u .. App. 


DIVORCE Sos ek sie iR App. 
See Dıvorca. a 
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Paga 
SUIT FOR ENHANCEMENT OF RENT EN e s *.. 47 
See PETITION OF APPEAL UNDER 8. 15, LETTERE ‘Parent, 
- POSSESSION OF LAND... re ies App. 50 
* See Acr II or 1864 (B. C. `, 8. 87. 
——— TO OLOSE WINDOWS ska sis its .. 666 
See PaRDANASHIN. 
——— TO RECOVER MONEY ON BOND ty App. 46 
~, See Causa OF Action. 
—_— ———— PAID OUT OF COURT we 223 
See Aor VIL or 1859, s. 206. 
, VALUE OF. See Acr XXI or 1868, s8. 27, 39, 305. 
SUMMARY DECISION ote 5 e. 162 
See Act XIV or 1859, B8. 20, 22, 
SUPERSTITIOUS USES one bas sa so we 438 
See WILL. 
TACKING ... ar wes ate y oes a. 463 
See Morreaar. 
TEMPLE. See Surr ror Ducriaratron or Trusts oF — 2 
TENANT. See LANDLORD AND TENANT. 
, INCUMBRANCE BY FORMER aes os App. 8 
See Acr VII or 1865 (B. C.), s. 16. - 
TENURE, SALE OF, FOR ARREARS z App. 18 
See Acr VIII oF 1865 (B. C.), s. 16. - 
TENURES, JAGHIR AND SERVICE ... sks vis „e P529 
See SANAD, RENT-FBRB. 
TIME FOR PRESENTING PETITION a z 47 
See Parition oy APPEAL UNDER 8. 15, ` LETTRES PATENT. 
OF OPERATION OF VESTING ORDER os wv. 309 
See DisrEess. 
TITLE ae X w a és cet, el 78 
See Act VIII or 1859, s. 230. 
, SULT FOR DECLARATION OF Sy ii s. 321 
See BENAMI PURCHASE. R 
TRANSMISSION, DELAY IN is a ie on 76 
See APPRAL to Parvy Counci. . . 
TRUSTEE ... eee fy rae ete sie s... 450 
See REDEMPTION, EQUITY OF. . 2 . 
, FAILURE TO APPOINT ... ses TF a.. 181 
See Hixpu Law. , 
—--——- WITH POWER OF APPOINTMENT ie .. 181 
See Hiınpu Law. 
TRUSTS OF TEMPLE. See Surr ror DEOLARATION OF ——. 
UNCERTAINTY delet 05%, GHOSE ae TA is we 433 
See WILL. = 
UNCHASTITY g wae ee ery oe - $62, 466 
See Hinno Law. 
UNCLE'S DAUGHTER'S SON aS Se ave wee l6 
See Hinpu Law. 
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UNREGISTBRED,DEED OF IMMOVEABLE Per App. 


See REGISTRATION. 


POTTA AND KABULIAT . „a App. 
See INSTALMENT-BOND. i 


UPPER STORY, FLOOR OF.. oct 
See LANDLORD AND Tenant. 


USER, RIGHT OF —Enoyment, Period of, sufficient to create a Right 
: of User.] There is ao rule of law that a certain period of enjoy- 
ment is required to establish the right of user. 
Morticr Kurm Baxsu v. Hanmar MANDAR 


USURY are ay ae bee ne 
~ See Manomapan Law. 


e VALUAZION OF SUIT—Act XXVE of 1867, Schedule B, Article 
11, Note A—Act XVI of 1868, s.16.] On a dispute arising as to 
the proper valuation of a suit, the Court may, on the application of 
either party, issue a commission, and make an enquiry into the 
market value, or the net profits of the property in dispute. The 
final decision as to the proper valuation is vested in the Court which 
hears the suit. 

When ube defendant asserts that a suit is over-valued, the onus 
of proving the truth of his assertion lies on him. 

Uma Bangar Roxy Cuowpsery v. Bran Mansur Arr Kuan 

BanapuR.. toe ww. App. 


—— m peer ] When aait has been admitted 
upon a certain stamp, tried na decreed for the plaintiff, “under 
valuation” is no ground‘for dismissing the defendant's appeal. 








-_ Exauppin Kaan v. Rawxisnon Kowar ... +. App. 
S RR IE Jurisdiction Appellate cot] When 
it appears, on appeal, that the suit has not been rightly valued, 


and, if r htly valued, the Court of first instance would not have 
had juris icton to try it, the Appellate Court may entertain the 
objection, though it had not been raised in the Court below. ~ 
Suro Gosinp Rawur v. Asnar Narayan Sina .. App 
VALUE OF DECREE oy 
See Act XXI ov 1863, ss. 27, 39. ; 





SUIT... 
. See Act XXI or 1863, 88, 27, 39. 
VERIFICATION AND SIGNATURE... ac v= App. 
E See PLAINT, n 


VESTING ORDER z 
, «See OFFICIAL Assreran, 


+, TIME OF OPERATION OF eee 
See DISTRESS. 


VOID BEQUEST 
See War. 
“WAGES, MASTER'S LIEN FOR 
See Borromny BOND-HOLDER. 
WAIVING OBJECTION IN COURT BELOW ... 
See Practice. . 
WANT OF STAMP. See Stamp. 


WAREHOUSE as 
See LANDLORD AND "Texan. 
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WARRANT ... Fas ee see an es at Pg DA 
g See MAGISTRATE, 
————-— AGAINST MOVEABLE PROPERTY, MODE OF 
EXECUTING’... oak ass sie oe App. 27 
: See Acr VIII or 1859, s. 234. 
WASTE ae ae Gi eee si as wes 8 
See Hanou Wimow. a 
WAY. See Riant or ——. 
WIDOW Be ae ses 362 
See Hinpv Law. nee 
——— IN POSSESSION OF ESTATE AS SEOURITY FOR $ 
DOWER, FORM OF DECREE AGAINST ... se ... 870 
See Pracrios. 
WIFE, CUSTODY OF sts sés wee os a. 56T 
; See Hannas Corpus. 
WIFE'S COSTS A eee re re igs App. 9 
. See Drvoxcn. “eee EPs 


WILL—Domicile—Rules for Interpretation—“ Children” —Accretions 
to Property from Rents.) Where a testator has an ascertained 
domicile, the construction of his will must depend on the law of 
that domicile ; but if no particular law is applicable, the will is to 
be interpreted by principles of natural justice. 

In such cases, in applying the rules of Hindu, Mahomedan, or 
English law to the wills of Hindus, Mahomedans, or Hast Indi 
Christians, respectively, their particular habits and modes of hg 
may be looked to as a guide to the interpretation. 

m the context of the will and surrounding circumstances, 
“ children” may be interpreted as illegitimate children. 

Where by will the income of estates was left to devisees for life, 
with a gift over of the corpus on their death, and a portion of the 
income instead of being divided among the tenants-for-life was ap- e 
plied to the purchase of other estates, held, these estates,did not 
pass to the remaindermen, but formed the absolute property of the 
tenants-for-life, and passed to their devisees, 


Mossamat Fanny BARLOW v. Sornia Evening Orpa Ay: le 


Void Bequest—Uncertainty—Superstitious Uses.] N.*E. J., 
a Hebrew merchant, domiciled in Calcutta, and possessed of both 
real and personal pro erty, died, leaving a will, by which, after ap- 
pointing his mother, K. E. J., and his brother, J. E. J., executkix 
and executor thereof, and making various bequests and provisions, 

É he made the following bequest of the residue of the property :— 
“And what may remain after payment of the above-mentioned 
“gums, as well ag the debts, shall remain under the control of my 
“ brothers, 8. E. J. and J. E. J., for the purpose of defraying there- 
“ with the expenses for the year, and making charitable distributions 
“ as commanded, and giving alms for my spiritual PE 
“ to their judgment.” Held, assuming that the High Court shoul 
act in conformity with the English Court of Chancery in carrying 
out charitable bequests, that as far as the bequest related to giving 
of alms for the testator’s spiritual benefit, it was void for uncertain- 
ty. The “defraying expenses and making charitable distribution” 
were limited by the bequest to the year within which the teatator, 
died. 
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\ `. 9 ‘ Page ` 
Semble.—The English rule of law which prohibits the bequest 
of money to superstitious uses, has no application in India, 
p Josseu EziKiEL JUDAH v. AARON Hya Nusseum EZEKIEL . 
Junan on. z i pis Y ve 433 
WINDOWS, SUIT TO CLOSE 676 
See PARDANABHIN. 
WITNESS ... Ne abe App. 28 
S 3 See ADVOCATE, ` $ 
YEAR RA ane as 550 
See Moruat DBALINGS. 
529 


“ZEMINDAR, POWER OF, TO RESUME 
oe See Banan, Rent-FREL. 
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